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State  of  New  Toek, 


COMMENCING    OCTOBER   6,    1896. 


150  1 
J150  88 
|    160      41 


In  the  Matter  of  the  Appraisal  for  Taxation  of  the  Property 
of  Henry  Bronson,  Deceased. 

1.  Transfer  Tax  Act — Bonds  of  Domestic  Corporations  Held 
by  Non-resident  Decedent  at  His  Domicile.  Bonds  of  corporations 
incorporated  under  the  laws  of  this  state,  owned  by  and  in  the  possession 
of  a  non-resident  decedent  at  his  domicile  out  of  this  state  at  the  time  of 
his  death,  and  which  then  pass  to  non-residents,  are  not  subject  to  taxa- 
tion under  the  Transfer  Tax  Act  (Laws  of  1892,  chap.  899). 

2.  Certificates  of  Stock  of  Domestic  Corporations  Held  by  Non- 
resident Decedent  at  His  Domicile.  Shares  of  stock  in  corporations 
incorporated  under  the  laws  of  this  state,  held  by,  and  represented  by 
certificates  in  the  possession  of,  a  non-resident  decedent  at  the  time  of  his 
death  at  his  domicile  out  of  this  state,  and  which  then  pass  to  non-resi- 
dents, are  subject  to  taxation  under  the  Transfer  Tax  Act  of  1892. 

Matter  of  Bronaon,  1  App.  Div.  646,  modified. 

(Argued  April  20,  1896  ;  decided  October  6,  1896.) 

Appeal  from  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  made  February 
21, 1896,  which  reversed  an  order  of  the  surrogate  of  New 
York  county  affirming  an  appraisement  and  determination  of  a 
transfer  tax. 

The  facts,  so  far  as  material,  are  stated  in  the  opinions. 

Emmet  H.  Olcott  for  the  comptroller  of  the  city  of  New 
York,  appellant.     The  property  subject  to  the  tax  includes  all 
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2  Matter  of  Bronson.  [Oct., 

Points  of  counsel.  [Vol.  150. 

property  or  interest  therein  over  which  this  state  has  any 
jurisdiction  for  the  purposes  of  taxation.  {Green  v.  Van 
Buskirk,  5  Wall.  307 ;  Hervey  v.  Locomotive  Works,  93  U. 
S.  671 ;  Harkness  v.  Russell,  118  U.  S.  679 ;  Walworth  v. 
Harris,  129  U.  S.  355;  In  re  McPherson,  104  K  Y.  316; 
People  v.  K  T.  Co.,  96  N.  Y.  38.7;  Stuart  v.  Palmer,  74  N. 
Y.  183 ;  Gordon  v.  Gornes,  47  N.  Y.  608 ;  People  ex  rel.  v.  Law- 
rence, 41  N.  Y.  137;  Brewster  v.  Cfty  of  Syracuse,  19  N.  Y. 
116.)  The  bonds  and  stocks  of  the  domestic  railroad  corpora- 
tions standing  in  the  name  of  the  decedent  and  owned  by  him 
at  the  time  of  his  death  were  property  within  the  state. 
(Laws  of  1892,  chap.  399,  §  1;  In  re  Enston,  113  2T.  Y.  182; 
In  re  Romaine,  127  K  Y.  88  ;  In  re  Phipps,  59  N.  Y.  S.  R. 
771 ;  Angell  &  Ames  on  Corp.  [11th  ed.]  §§  104,  111 ;  Plimp- 
ton v.  Bigelow,  93  N.  Y.  598 ;  In  re  Prime,  136  N.  Y.  360  ; 
People  ex  rel.  v.  Comrs.  of  Taxes,  23  N.  Y.  220;  Burr  v.  Wil- 
cox, 22  N.  Y.  556  ;  Jermain  v.  L.  S.  &  M.  S.  R.  Co.,  91  K 
Y.  492 ;  Burrall  v.  B.  R.  R.  Co.,  75  N.  Y.  211.)  The  conten- 
tion of  counsel  for  the  executors,  that  because  the  certificates 
of  stock  in  the  name  of  decedent  in  these  domestic  corpora- 
tions, and  the  bonds  of  the  domestic  corporations  registered  in 
the  name  of  the  decedent,  were  kept  by  decedent  at  his  domi- 
cile in  Connecticut  for  some  years  prior  to  his  death,  there- 
fore the  stock  and  bonds  were  not  within  this  state,  is  without 
foundation.  {Plimpton  v.  Bigelow,  93  N.  Y.  598  ;  Jermain 
v.  Z.  S.  &  M.  S.  R.  Co.,  91  N.  Y.  492 :  Burr  v.  Wilcox, 
22  N.  Y.  556 ;  In  re  Enston,  113  K  Y.  181 ;  Cook  on  Stock, 
etc.  [3d  ed.],  §  15  ;  In  re  Swift,  137  N.  Y.  77 ;  In  re  Mer- 
riam,  141  N.  Y.  479 ;  In  re  Hoffman,  143  N.  Y.  327 ;  In  re 
Galium,  145  N.  Y.  593 ;  In  re  Hamilton,  N.  Y.  Law  J.  Jan. 
31,  1896  ;  Mayer  v.  Grim,a,  8  How.  [IT.  S.]  491 ;  Frederick- 
son  v.  State  of  Louisiana,  23  How.  [U.  S.]  447 ;  Wallace  v. 
Myers,  38  Fed.  Rep.  185 ;  Pollock  v.  F.  L.  &  T.  Co.,  157  U. 
S.  578.)  The  possibility  of  double  taxation  works  no  exemp- 
tion. {Finley  v.  City  of  Philadelphia,  32  Penn.  381 ;  David- 
son v.  New  Orleans,  96  U.  S.  97 ;  Eyre  v.  Jacob,  14  Gratt. 
427.) 
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Howard  Mansfield  for  executors  and  legatees,  respondents. 
The  facts  must  make  out  an  undoubted  case  of  the  application  of 
the  act  to  the  bonds  and  stocks  in  question  before  the  tax  can 
be  imposed  as  to  either.  (In  re  Enston,  113  N.  Y.  174  ;  In 
re  Swift,  137  N.  Y.  77  ;  In  re  James,  144  N.  Y.  6.)  There 
should  be  no  question  that  the  bonds  are  exempt  from  the  tax. 
(Laws  of  1892,  chap.  399,  §l;/;i  re  Hoffman,  143  N.  Y. 
327  ;  In  re  James,  144  N.  Y.  6 ;  Kirtland  v.  Hotchkiss,  100 
U.  S.  491 ;  State  Tax  Case,  82  U.  S.  300 ;  In  re  Swift,  137 
N.  Y.  85;  People  ex  rel.  Manh.  It.  Co.  v.  Barker,  146  N.  Y. 
304  ;  In  re  Enston,  113  N.  Y.  180 ;  In  re  Romaine,  127  N.  Y. 
80 ;  PeopUex  rel.  E  El.  L.  Co.  v.  Campbell,  138  N.  Y.  543 ;  In 
re  Phipps,  143  N.  Y.  641.)  Nor  is  there  any  sound  legal  theory 
on  which  the  stocks  can  be  consistently  declared  subject  to  the 
transfer  tax.  (Queen  v.  Arnaud,  9  Ad.  &  El.  [N.  R.]  806 ; 
Hyatt  v.  Allen,  56  N.  Y.  553  ;  Plimpton  v.  Bigelow,  93  N.  Y. 
592 ;  Burrall  v.  B.  R.  R.  Co.,  75  N.  Y.  216 ;  Jermain  v.  Z. 
S.  i&  M.  S.  R.  Co.,  91  N.  Y.  492 ;  People  ex  rel.  Jefferson  v. 
Smith,  88  N.  Y.  576 ;  People  ex  rel.  E  El.  L.  Co.  v.  Ca?np- 
beU,  138  N.  Y.  543 ;  San  Francisco  v.  Mackey,  22  Fed.  Rep. 
602 ;  Hoyt  v.  C<ymrs.  of  Taxes,  23  N.  Y.  228.)  The  weight 
of  authority  within  and  without  the  state  is  decisively  against 
the  application  of  the  Transfer  Tax  Law  to  stocks  of  a  domestic 
corporation  owned  by  a  non-resident  decedent.  (In  re  Alex- 
ander, 3  Penn.  L.  J.  448 ;  Commonwealth's  Appeal,  11  Weekly 
Notes  of  Cases,  492  ;  In  re  Del  Busto,  23  id.  Ill ;  In  re  Baaon, 
3  Del.  County  Rep.  603 ;  In  re  Coleman,  159  Penn.  St.  231 ; 
C.  Nat.  Bank  v.  Sharp,  53  Md.  531 ;  In  re  James,  144  N.  Y. 
12 ;  People  ex  rel.  Jefferson  v.  Smith,  88  N.  Y.  576 ;  In  re 
Merriam,  141  N.  Y.  479 ;  In  re  Enston,  113  N.  Y.  174.) 
To  allow  the  claim  of  the  comptroller  that  these  bonds  and 
6tocks  are  subject  to  the  New  York  transfer  tax  would  also 
expose  them  to  double  taxation,  a  result  or  possibility  which 
this  court  has  repeatedly  declared  should  be  avoided,  if  pos- 
sible. (In  re  Enston,  113  N.  Y.  183 ;  In  re  Swift,  137  N.  Y. 
77  ;  In  re  James,  144  N.  Y.  11.) 

Gray,  J.  The  decedent  was  domiciled  in  the  state  of  Con- 
necticut, where  he  died  in  1893;  leaving,  by  his  will,  his 
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residuary  estate  to  his  two  sons,  also  residents  of  that  state. 
A  part  of  the  residuary  estate  consisted  in  shares  of  the  capital 
6tock  and  in  the  bonds  of  corporations  incorporated  under  the 
laws  of  this  state  and  which  were  in  the  testator's  possession 
at  his  domicile.  They  had  been  handed  over  to  tne  residuary 
legatees,  prior  to  the  institution  by  the  comptroller  of  the  city 
of  New  York  of  this  proceeding  to  appraise  them  for  the  pur- 
poses of  taxation  under  the  Transfer  Tax  Act  (Chap.  399, 
Laws  of  1892).  It  was  held  by  the  Appellate  Division  of  the 
Supreme  Court,  reversing  the  decree  of  the  Surrogate's 
Court  in  the  county  of  New  York,  that  the  executors  were 
not  liable  to  pay  a  transfer  tax  upon  the  basis  of  the  stocks 
and  bonds  in  question.  The  claim  of  the  comptroller  is  that, 
both  by  the  terras  of  that  act  and  by  force  of  the  Statutory 
Construction  Law  of  the  state,  and  upon  the  theory  that  these 
bonds  and  shares  represent  interests  in  corporations  incor- 
porated under  the  laws  of  this  state,  they  were,  although  not 
physically  within  the  state,  properly  assessed  for  the  purposes 
of  such  taxation. 

The  act,  under  which  this  tax  was  sought  to  be  collected, 
was  passed  in  1892,  (Chap.  399,  Session  Laws),  and  is  known 
as  "  The  Transfer  Tax  Act."  By  section  one,  a  tax  is 
imposed  upon  the  transfer  of  any  real  or  personal  property  of 
the  value  of  five  hundred  dollars  or  over,  in  the  following 
cases,  viz. :  when  the  transfer  is  by  will  or  by  the  intestate 
laws  of  this  state  from  a  resident  decedent;  or  when  the 
transfer  is  by  will  or  intestate  law,  of  property  within  the 
state  and  the  decedent  was  a  non-resident  at  the  time  of  his 
death.  The  important  words  to  be  noticed  in  this  section, 
which  imposes  the  tax,  are,  in  the  case  of  a  non-resident 
decedent,  "  property  within  the  state."  Their  importance  is 
evident;  inasmuch  as  the  attempt  of  the  state  to  collect  a  tax, 
where  the  decedent  was  not  subject  to  its  jurisdiction,  is  limited 
to  that  which  possesses  the  legal  attributes  and  character- 
istics of  property  here.  In  that  connection,  reference  may 
be  made  to  section  22  of  the  act,  which  defines  the  word 
"property,"    as    used    in    the    act,    as    meaning    all    prop- 
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erty,  or  interest  therein,  "over  which  this  state  has  any 
jurisdiction  for  the  purposes  of  taxation."  In  the  endeavor 
to  ascertain  the  intention  of  the  legislature,  with  respect 
to  what  should  be  assessable  for  the  purposes  of  taxa- 
tion as  property  under  this  act,  we  need  go  no  further 
than  the  act  itself ;  which,  in  imposing  the  tax,  undertakes,  in 
addition,  to  give  a  definition  to  property,  the  transfer  of  which 
by  will,  or  by  the  intestate  laws  of  the  state,  creates  the  liar 
bility  to  taxation.  It  seems  unimportant  to  consider  that 
section  of  the  Statutory  Construction  Law,  which  gives  a  defi- 
nition to  the  term  "personal  property"  (Chap.  677,  Laws  of 
1S92,  §  4) ;  if  indeed  applicable.  The  act  contains  within 
itself  a  complete  system  for  the  taxation  of  transfers  of  prop- 
erty, in  cases  of  testacy  and  of  intestacy,  and,  also,  controlling 
definitions  for  such  words  used  in  its  sections  as,  in  the  judg- 
ment of  the  Legislature,  might  seem  to  require  definition. 
The  section  of  the  Statutory  Construction  Act,  in  terms,  is 
only  applicable,  as  I  think,  to  a  statute,  where  its  general 
object,  or  the  context  of  the  language  construed,  or  other  pro- 
visions of  law,  do  not  indicate  that  a  different  meaning  is 
intended. 

Whatever  may  be  argued  in  support  of  the  right  to  subject 
the  bonds  of  domestic  corporations  to  appraisement  for  taxa- 
tion purposes  under  this  act,  when  physically  within  the  state, 
upon  some  theory  that  they  are  something  more  than  the  evi- 
dences of  a  debt  and  constitute  a  peculiar  and  appreciable 
species  of  property,  within  the  recognition  of  the  law  as  well 
as  of  the  business  community,  such  argument  is  certainly 
unavailing  in  this  case  ;  where  the  bonds  themselves  were  at 
their  owner's  foreign  domicile.  They  did  not  represent 
"property  within  the  state"  in  any  conceivable  sense. 
What  property  they  represented  consisted  in  the  debt  of 
their  maker  and  that  species  of  property,  unquestionably, 
must  be  considered  to  be,  as  a  chose  in  action,  the  holder's 
and  owner's  and  to  be  inseparable  from  his  personality.  The 
Supreme  Court  of  the  United  States  held  in  the  Foreign  Held 
Bands  Case  (15  Wall.  300),  where  the  state  of  Pennsylvania 
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assumed  to  tax  the  interest  payable  upon  bonds  issued  by 
a  Pennsylvania  corporation,  secured  by  a  mortgage  upon  its 
property  and  held  by  a  non-resident,  that  the  tax  was  invalid. 
It  will  be  profitable  to  quote  some  of  the  language  of  the 
opinion  in  that  case,  the  soundness  of  which  has  never  been 
questioned  :  u  But  debts  owing  by  corporations,  like  debts 
owing  by  individuals,  are  not  property  of  the  debtors  in  any 
sense ;  they  are  obligations  of  the  debtors,  and  only  possess 
value  in  the  hands  of  the  creditors.  With  them  they  are 
property,  and  in  their  hands  they  may  be  taxed.  To  call 
debts  property  of  the  debtors  is  simply  to  misuse  terms.  All 
the  property  there  can  be,  in  the  nature  of  things,  in  debts  of 
corporations  belongs  to  the  creditors,  to  whom  they  are  pay- 
able, and  follows  their  domicile,  wherever  that  may  be. 
Their  debts  can  have  no  locality  separate  from  the  parties  to 
whom  they  are  due.  The  principle  might  be  stated  in  many 
different  ways,  and  supported  by  citations  from  numerous 
adjudications,  but  no  number  of  authorities  and  no  forms  of 
expression  could  add  anything  to  its  obvious  truth,  which  is 
recognized  upon  its  simple  statement."  It  seems  difficult  to 
furnish  an  argument,  in  support  of  the  view  that  the  debt 
owing  to  a  creditor  is  the  property,  which  follows  him  every- 
where, and  not  the  written  or  printed  obligation  expressing 
the  indebtedness,  that  is  not  resumed  in  the  foregoing  opinion. 
In  our  consideration  of  the  question,  we  should  not  lose  sight 
of  the  fact  that  the  state,  through  the  Transfer  Tax  Act,  is 
exerting  its  taxing  power  only  over  that  as  to  which  it  had 
jurisdiction  for  the  purposes  of  taxation ;  and  we  should  not 
be  confused,  in  that  consideration,  by  statutes  or  decisions 
which  bear  upon  the  exercise  of  that  power  over  residents 
within  its  territorial  limits. 

The  Inheritance  Tax  Act,  or,  as  it  is  known  to-day,  the 
Transfer  Tax  Act,  imposes  a  tax  upon  the  right  of  succession. 
(In  re  Swift,  137  N.  Y.  77 ;  In  re  Merriam,  141  id.  479 ; 
In  re  Hoffman,  143  id.  329.) 

It  was  said  of  it  by  Judge  Andrews,  in  the  Enston  Case 
(113  N.  Y.  181) :  "  It  is  not  a  general  but  a  special  tax,  reach- 
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ing  only  to  special  cases  and  affecting  only  a  special  class  of 
persons  ;  "  and,  as  he  also  observed,  in  substance,  there  mu6t 
be  a  clear  warrant  in  the  law  for  the  imposition  of  the  tax. 
In  the  Swift  Case  (137  N.  Y.  77),  it  was  decided  that  the  per- 
sonal property  of  a  resident  decedent,  wheresoever  situate, 
within  or  without  the  state,  is  subject  to  the  tax.  The  act  of 
1885  was  under  discussion,  and  the  general  theory  of  the 
Inheritance  Tax  Law  was  considered,  and  it  was  held  to  be  a 
fundamental  requirement  that  there  should  be  jurisdiction 
over  the  subject  taxed,  or  an  actual  dominion  over  the  subject 
of  taxation  at  the  time  the  tax  is  imposed.  In  the  Phipps 
Case  (77  Hun,  325),  which  was  affirmed  here  upon  the  opinion 
of  the  General  Term  (143  N.  Y.  641),  the  question  was 
whether  the  right  to  an  unpaid  legacy  left  to  a  non-resident 
decedent  in  the  will  of  a  resident  decedent  was  property  within 
this  state  and,  as  such,  assessable  for  purposes  of  taxation  under 
the  act  of  1887.  It  was  held  that  it  was  not  such  property  ; 
upon  the  principle  that  the  residence  of  the  debtor  does  not 
fix  the  situs  of  the  debt,  but  the  domicile  of  the  creditor. 
It  was  there  observed  that  "  a  mere  chose  in  action,  a  right  to 
recover  a  sum  of  money,  has  never,  as  yet,  been  given  the 
attribute  of  tangibility."  By  the  act  of  1887  (Chap.  713), 
the  legislature  had  amended  the  Inheritance  Tax  Law,  as  it 
existed  under  the  act  of  1885,  so  as  to  impose  a  succession 
tax  with  respect  to  the  property  of  non-resident  decedents, 
which  should  be  within  this  state.  In  the  James  Case  (144 
N.  Y.  0),  we  had  occasion  to  consider  the  operation  of  that 
act.  An  Englishman,  who  died  abroad,  left  property  deposited 
within  this  state,  consisting  in  stocks  and  bonds  of  corpora- 
tions of  this  and  of  other  states.  The  question  was  con- 
sidered whether,  in  view  of  these  words  in  the  act,  "  which 
property  shall  be  within  this  state,1'  it  was  its  intendment  to 
reach,  for  purposes  of  taxation,  any  personal  property  that 
was  not  within  the  state,  either  in  fact  or  because  of  the 
domicile  here  of  its  owner.  We  thought  not  and  that  it 
would  be  highly  improper  to  impute  to  the  legislature  an 
intention  to  tax  that  over  which  there  was  no  jurisdiction. 
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It  is  obvious  that  the  state  has  no  jurisdiction  over  a  right  of 
succession  which  accrues  under  the  laws  of  the  foreign  state. 
That  is  something  in  which  this  state  has  no  interest,  and 
with  which  it  is  not  concerned.  The  legal  title  to  these  bonds, 
or  the  debts  they  represent,  vested  in  the  personal  representa- 
tives of  the  decedent  by  force  of  foreign  laws.  The  dece- 
dent was  a  creditor,  to  whom  the  obligors  in  the  various  bonds 
were  indebted;  the  extent  and  terms  of  whose  obligation 
were  evidenced  by  those  bonds.  The  legal  situs  of  the 
indebtedness  was  at  the  creditor's  domicile  and  as  the  actual 
situs  of  the  bonds  themselves  was,  also,  there,  upon  no  theory 
can  it  be  held  that  the  provisions  of  the  Transfer  Tax  Act 
could  reach  them  in  its  operation.  The  logical  result  of  the 
proposition  which  has  been  established,  that  the  tax  is  upon 
the  right  of  succession  to  property,  is,  in  my  opinion,  to  con- 
fine the  operation  of  this  law,  where  non-residents'  estates 
are  concerned,  to  cases  of  property  having  a  tangible  and 
visible  existence,  and  being  the  actual  subject  of  the 
ownership. 

But,  with  reference  to  the  shares  of  capital  stock  owned  by 
the  decedent,  I  think  we  are  compelled  to  differ  with  the 
Appellate  Division.  The  attitude  of  a  holder  of  shares 
of  capital  stock  is  quite  other  than  that  of  a  holder  of  bonds, 
towards  the  corporation  which  issued  them.  While  the  bond- 
holders are  simply  creditors,  whose  concern  with  the  corpora- 
tion is  limited  to  the  fulfillment  of  its  particular  obligation, 
the  shareholders  are  persons  who  are  interested  in  the  opera- 
tion of  the  corporate  property  and  franchises  and  their  shares 
actually  represent  undivided  interests  in  the  corporate  enter- 
prise. The  corporation  has  the  legal  title  to  all  the  properties 
acquired  and  appurtenant;  but  it  holds  them  for  the  pecu- 
niary benefit  of  those  persons  who  hold  the  capital  6tock. 
They  appoint  the  persons  to  manage  its  affairs  ;  they  have  the 
right  to  share  in  surplus  earnings  and,  after  dissolution,  they 
have  the  right  to  have  the  assets  reduced  to  money  opd  to 
have  them  ratably  distributed.  Each  share  represents  a  dis- 
tinct interest  in  the  whole  of  the  corporate  property.     As  said 
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in  Jermain  v.  Z.  8.  <fe  M.  S.  B.  Co.  (91  K  Y.  492),  it  "  repre- 
sents the  interest  which  the  shareholder  has  in  the  capital  and 
net  earnings  of  the  corporation ; "  or,  as  Parke,  B.,  put  it,  in 
Bradley  v.  Holdsworth  (3  M.  &  W.  at  p.  424),  it  is  "a  right 
to  have  a  share  of  the  net  produce  of  all  the  property  of  the 
company."  Corporate  shares  must  be  regarded  as  property 
within  the  broad  meaning  of  that  term.  Certificates  of  stock, 
in  the  hands  of  their  holder,  represent  the  number  of  shares 
which  the  corporation  acknowledges  that  he  is  entitled  to. 
In  legal  contemplation  the  property  of  the  shareholder  is 
either  where  the  corporation  exists,  or  at  his  domicile ;  accord- 
ingly as  it  is  considered  to  consist  in  his  contractual  rights, 
or  in  his  proprietary  interest  in  the  corporation.  In  the  case 
of  bonds,  they  represent  but  a  property  in  the  debt  and 
that  follows  the  creditor's  person.  Hence,  it  cannot  be 
said,  if  the  property  represented  by  a  share  of  stock  has 
its  legal  situs  either  where  the  corporation  exists,  or  at 
the  holder's  domicile,  as  we  have  said  in  the  Enston 
and  James  cases,  {In  re  Enston,  113  N.  Y.  181;  In  re 
James,  144  id.  12),  that  the  state  is  without  jurisdiction 
over  it  for  taxation  purposes.  As  personalty,  the  legal 
situs  does  follow  the  person  of  the  owner ;  but  the  property 
is  in  his  right  to  share  in  the  net  produce,  and,  eventually,  in 
the  net  residuum  of  the  corporate  assets,  resulting  from 
liquidation.  That  right  as  a  chose  in  action  must  necessarily 
follow  the  shareholder's  person  ;  but  that  does  not  exclude  the 
idea  that  the  property,  as  to  which  the  right  relates  and  which 
is,  in  effect,  a  distinct  interest  in  the  corporate  property,  is  not 
within  the  jurisdiction  of  the  state  for  the  purpose  of  assess- 
ment upon  its  transfer  through  the  operation  of  any  law,  or 
of  the  act  of  its  owner.  The  attempt  to  tax  a  debt  of  the 
corporation  to  a  non-resident  of  the  state,  as  being  property 
within  the  state,  is  one  thing,  and  the  imposition  of  a  tax 
upon  the  transfer  of  any  interest  in,  or  right  to,  the  corporate 
property  itself  is  another  thing.  The  corporation  is  the  crea- 
tion of  state  laws  and  those  who  become  its  members,  as  share- 
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holders,  are  subject  to  the  operation  of  those  laws,  with  respect 
to  any  limitation  upon  their  property  rights  and  with  respect 
to  the  right  to  assess  their  property  interests  for  purposes  of 
taxation. 

It  results  from  these  views  that  the  order  appealed  from 
must  be  reversed,  to  the  extent  that  it  reversed  the  order  of 
the  surrogate  affirming  an  assessment  upon  the  estate  of  the 
decedent  based  upon  an  appraisal  of  the  shares  of  stock  of 
domestic  corporations,  and  the  determination  of  the  surrogate 
in  that  respect  is  affirmed.  In  other  respects  the  order 
appealed  from  is  affirmed  and  the  matter  is  remitted  to  the 
Surrogate's  Court,  to  be  proceeded  with  in  conformity  with 
our  opinion. 

Under  the  circumstances,  no  costs  are  awarded  to  either 
party. 

Vann,  J.  (dissenting).  Henry  Bronson,  for  many  years  a 
resident  of  New  Haven,  Conn.,  died  in  that  city  on  the  26th 
of  November,  1893,  leaving  a  will  which  was  admitted  to 
probate  in  the  state  of  Connecticut,  but  was  never  proved  or 
tiled  in  the  state  of  New  York.  By  this  will,  after  making 
some  gifts  to  his  grandchildren,  he  gave  the  bulk  of  his 
estate  to  his  two  sons,  now  his  executors,  both  of  whom 
are  non-residents  of  this  state.  At  the  time  of  his  death 
he  owned  bonds  of  the  value  of  $18,200,  and  stocks  of 
the  value  of  $±37,393.25,  all  issued  by  corporations  organ- 
ized under  the  laws  of  the  state  of  New  York.  Said 
securities,  as  written  instruments,  were  not  within  this 
state  when  the  decedent  died,  but  were  in  the  state  of  Con- 
necticut, where  he  had  his  domicile.  They  had  never  been 
kept  in  the  state  of  New  York,  either  for  safety  or  any  other 
purpose,  and  before  the  initiation  of  these  proceedings  they 
had  been  formally  transferred  by  the  executors  to  themselves, 
as  residuary  legatees.  Upon  the  report  of  the  appraiser,  who 
included  both  bonds  and  stocks  in  his  appraisal,  the  surrogate 
decided  that  they  were  subject  to  a  transfer  tax,  and  made  the 
usual  order,  which  was  affirmed  by  him  on  appeal,  but  his 
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determination  was  reversed  by  the  Appellate  Division,  and 
the  case  is  now  here  upon  appeal  from  their  order  of  reversal. 

Two  questions  are  presented  for  decision,  viz. :  1.  Whether 
capital,  invested  by  a  non-resident,  or  by  his  assignor,  in  cor- 
porations organized  and  doing  business  in  this  state,  for  which 
certificates  of  stock  in  such  corporations  were  issued  to  him. 
is  subject  to  a  succession  tax  under  onr  laws,  wiien  such  cer- 
tificates, although  standing  in  his  name  as  registered  on  the 
the  books  at  the  date  of  his  death,  were  habitually  kept  by 
him  in  the  state  where  he  resided  ?  2.  Whether  capital,  lent 
to  such  corporations  by  a  non-resident,  or  his  assignor,  for 
which  bonds  were  issued  to  him,  is  taxable  under  like 
circumstances  ? 

In  order  to  determine  these  questions,  it  is  necessary  to  con- 
strue certain  sections  of  a  statute  passed  in  1892,  entitled  "An 
act  in  relation  to  taxable  transfers  of  property."  (L.  1892, 
chap.  399.)  The  first  legislation  upon  the  subject  in  this  state 
was  in  1885,  when  an  act  was  passed  "  to  tax  gifts,  legacies 
and  collateral  inheritances  in  certain  cases."  (L.  1885,  ch. 
483.)  This  statute  was  so  crude  in  structure  and  doubtful  in 
meaning  as  to  cause  much  litigation,  which  led  to  its  amend- 
ment by  the  legislature,  even  before  the  first  questions  that 
arose  had  been  passed  upon  by  the  courts.  (L.  1887,  ch.  713  ; 
In  re  JEhston,  113  N.  Y.  174;  In  re  Romaine,  127  N.  Y.  80.) 
Other  amendments  followed  in  quick  succession  (L.  1889,  ch. 
307;  L.  1889,  ch.  409;  L.  1890,  ch.  553;  L.  1891,  ch.  215; 
L.  1892,  ch.  169),  until  finally,  owing  in  part  to  conserva- 
tive construction  by  the  courts  and  in  part  to  the  growtli  of 
public  sentiment  upon  the  subject,  the  statute  was  thoroughly 
revised,  so  as  to  meet  the  difficulties  encountered  in  its  enforce- 
ment, and  the  result  was  the  act  now  before  us  for  considera- 
tion. That  act,  as  we  have  already  declared,  u  was  passed  with 
knowledge  of  our  decisions  and  in  view  of  our  construction, 
and  was  obviously  intended  in  some  respects  to  compel  on  our 
part  different  conclusions."  (In  re  Hoffman^  143  N.  Y.  327, 
331.)  The  history  of  legislation  upon  the  subject  shows  a 
constant  advance  in  the  grasp  of  the  statute,  as  nearly  every 
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amendment  reached  out  farther  and  took  in  more,  until  at  last 
the  intention  of  the  legislation  was  limited  only  by  its  power, 
for  its  command  was  to  "include  all  property  or  interest 
therein,  whether  situated  within  or  without  this  state,  over 
which  this  state  has  any  jurisdiction  for  the  purposes  of  taxa- 
tion."    (L.  1S92,  ch.  399,  sec.  22.) 

This  sweeping  intention  on  the  part  of  the  legislature 
doubtless  had  its  origin  in  the  fact  that  personal  property,  as 
a  general  thing,  when  its  great  value  is  taken  into  account, 
escapes  taxation  during  the  lifetime  of  its  owner.  Real  estate, 
owing  to  its  fixed  location,  presents  a  problem  of  slight  diffi- 
culty to  the  legislator  in  his  effort  to  provide  means  for  the 
support  of  government,  for  it  cannot  escape  the  view  of 
either  the  assessor  or  collector,  and  the  result  is  that  it  pays 
an  undue  proportion  of  the  annual  tax  levy.  Personal  prop- 
erty, however,  especially  when  it  exists,  practically,  in  such 
a  form  that,  to  the  extent  of  millions  of  dollars,  it  can  be  car- 
ried in  one's  pocket,  has  long  perplexed  the  legislator  and  the 
statesman,  owing  to  its  adroitness  and  success  in  avoiding  tax- 
ation. In  1891,  the  governor,  in  his  annual  message  to  the 
legislature,  made  pointed  allusions  to  the  difficulty  of  reaching 
personal  property,  and  recommended  such  legislation  as  I  am 
now  about  to  consider,  in  order  that,  as  stated  by  him,  "  per- 
sonal estate  can  at  least  be  subjected  to  one  tax,  although  it 
may  never  have  been  able  to  be  reached  during  the  life  of  the 
decedent."  (Dos  Passos  on  Inheritance  Tax  Law,  2d  ed., 
sec.  5.)  It  is  evident  from  this  that  the  executive  regarded  the 
laws  then  existing  as  too  narrow,  and  that  he  thought  public 
policy  required  statutes  of  broader  scope .  The  legislature, 
apparently,  was  of  the  same  mind,  for  not  long  after  the  act 
was  passed  which  it  is  now  our  duty  to  construe. 

While  the  courts  should  carefully  gather  the  intention  of  the 
legislature,  so  far  as  may  be,  from  the  language  of  the  statute, 
they  should  also  bear  in  mind  the  facts  which  led  to  the  enact- 
ment in  its  present  form ;  for  the  evil  to  be  remedied,  the 
difficulty  of  applying  the  remedy,  and  the  changes  made  in 
order  to  force  a  construction  in  harmony  with  the  growth  of 
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legislative  purpose  may  be  of  material  aid  in  reaching  the  cor- 
rect conclusion. 

The  object  of  the  statute,  as  indicated  by  the  title,  is  no 
longer  simply  "  to  tax  gifts,  legacies  and  collateral  inherit- 
ances," but  to  bring  under  taxation  all  "  taxable  transfers  of 
property."  This  broad  purpose  pervades  the  entire  act,  as  a 
careful  reading  of  its  provisions  will  show. 

The  statute  provides  that,  subject  to  certain  exceptions,"  a 
tax  shall  be  *  *  *  imposed  upon  the  transfer  of  any 
property,  real  or  personal,  *  *  *  or  of  any  interest 
therein,  or  income  therefrom,  *  *  *  when  the  transfer 
is  by  will  or  by  the  intestate  laws  of  this  state  "  of  property 
of  a  resident,  or,  "  when  the  transfer  is  by  will  or  intestate 
law  of  property  within  the  state,  and  the  decedent  was  a  non- 
resident of  the  state  at  the  time  of  his  death."  (Sec.  1.) 
Two  classes  of  cases  are  thus  provided  for :  1,  the  property  of 
residents,  passing  under  the  laws  of  this  state,  without  regard 
to  where  the  property  may  be ;  2,  the  property  of  non-residents, 
passing  under  the  laws  of  another  state,  when  the  property  is 
within  this  state.  What  is  meant  by  the  phrase  "  property 
within  the  state  "  is  a  question  so  difficult  that  we  are  unable 
to  unite  in  declaring  its  meaning,  but  are  compelled  to  decide 
it  by  the  vote  of  a  majority.  The  question,  in  concrete  form, 
is  whether  the  stocks  and  bonds  under  consideration,  or  the 
interests  they  represent,  are  "  property  within  the  state." 
Light  is  thrown  upon  the  subject  by  section  nine,  formerly 
section  eleven,  but  radically  changed,  which  provides  that  "  if 
a  foreign  executor,  administrator  or  trustee  shall  assign  or 
transfer  any  stock  or  obligations  in  this  state  standing  in  the 
name  of  a  decedent,  or  in  trust  for  a  decedent,  liable  to  any 
such  tax,  the  tax  shall  be  paid  to  "  an  officer  designated,  "  on 
the  transfer  thereof."  The  phrase  "  liable  to  any  such  tax  " 
refers  to  such  "  stocks  and  obligations  "  as  are  not  expressly 
exempted,  owing  to  the  limited  value  of  the  entire  estate  and 
the  close  relationship  to  the  decedent  of  the  persons  to  whom 
it  passes.     (Sec.  2.) 

What  did  the  legislature  mean  by  "  stock  or  obligations  in 
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this  state  standing  in  the  name  of  the  decedent  ? "  This  is 
the  same  question  in  another  form  as  that  previously  asked, 
but  the  change  from  general  to  specific  words  of  description 
in  the  statute  has  much  significance.  The  same  section  com- 
mands depositaries,  both  corporate  and  personal,  "holding 
securities  or  assets  of  a  decedent "  not  to  "  deliver  or  transfer 
the  same  to  the  executors,  administrators  or  legal  representa- 
tives of  said  decedent,  unless  notice  of  the  time  and  place  of 
the  intended  transfer  "  is  given  to  the  proper  authorities,  and 
a  failure  to  give  the  notice  renders  the  depositary  personally 
liable  "  to  the  payment  of  the  tax."  The  word  "  assets,"  as 
thus  used,  is  the  most  comprehensive  that  could  be  used  to 
expand  the  meaning  of  the  statute. 

There  is  but  one  more  section  that  has  a  direct  bearing 
upon  the  question  in  hand,  and  that  is  the  twenty-second, 
which  relates  to  "  definitions,"  and  is  of  especial  importance, 
not  only  because  it  is  new,  but  because  it  emphasizes  the 
purpose  of  the  statute.  It  provides  that  "  the  words  '  estate ' 
and  '  property  '  as  used  in  this  act,  shall  be  taken  to  mean  the 
property  or  interest  therein  of  the  testator "  or  "  intestate 

*  *  *  passing  or  transferred  to  those  not  therein  specifically 
exempted  from  the  provisions  of  this  act  *  *  *  and  shall 
include  all  property  or  interest  therein,  whether  situate  within 
or  without  this  state,  over  which  this  state  has  any  juris- 
diction for  the  purposes  of  taxation."  This  language,  although 
not  as  specific  as  could  be  used,  is  so  comprehensive  as  to 
include  whatever  the  legislature  has  power  to  subject  to 
taxation.  It  does  not  mean  jurisdiction  as  theretofore 
exercised  through  other  statutes,  for  it  does  not  say  so,  but  it 
means  whatever  jurisdiction  the  state  can  exercise.  Both  the 
words  used  and  the  growing  purpose  of  the  legislature  6how 
this.  The  section  further  provides  that  "the  word  'transfer5 
as  used  in  this  act  shall  be  taken  to  include  the  passing  of 
property,  or  any  interest  therein,  in  possession  or  enjoyment, 
present  or  future,  by  inheritance,  descent,  devise,"  or  "  bequest 

*  *     *     in  the  manner  herein  described." 

Partial  directions  for  the  construction  of  the  act  are  found 
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in  section  twenty-five,  which  requires  that  such  parts  as 
"  are  substantially  the  same  as  those  of  laws  existing  on  April 
30th,  1892,"  which  was  the  day  before  the  statute  took  effect, 
44  shall  be  construed  as  a  continuation  of  such  laws,  modified 
or  amended  according  to  the  language  employed  in  this  act 
and  not  as  new  enactments."  This  is  the  rule  of  construction 
provided  by  the  Statutory  Construction  Law,  that  is  "  appli- 
able  to  every  statute,  unless  its  general  object,  or  the  context 
of  the  language  construed,  or  other  provisions  of  law  indicate 
that  a  different  meaning,  or  application  was  intended."  (L. 
1892,  ch.  677,  sees.  1,  32.)  It  does  not  exclude  from  our 
consideration,  when  construing  the  Transfer  Tax  Act,  the 
definition  of  "  personal  property  "  as  laid  down  in  the  Statutory 
Construction  Law,  which  is  retroactive  as  well  as  prospective 
in  ite  effect,  and  applies  to  all  statutes,  except  as  otherwise 
provided.  44  The  term  personal  property  "  as  defined  by  that 
law,  "  includes  chattels,  money,  things  in  action,  and  all  writ- 
ten instruments,  themselves,  as  distinguished  from  the  rights 
or  interests  to  which  they  relate,  by  which  any  right,  interest, 
lien  or  incumbrance  in,  to  or  upon  property,  or  any  debt  or 
financial  obligation  is  created,  acknowledged,  evidenced, 
transferred,  discharged  or  defeated,  wholly  or  in  part,  and 
everything,  except  real  property,  which  may  be  the  subject  of 
ownership."     (L.  1892,  ch.  677,  sec.  4.) 

It  is  difficult  to  conceive  a  definition  more  comprehensive 
than  this,  for  it  includes  intangible  property,  as  well  as  tangi- 
ble, written  instruments,  as  such,  and  everything,  except  real 
property,  that  is  capable  of  being  owned  or  transferred. 
Thus  the  legislature  has  declared  its  intention  to  subject  to  a 
transfer  tax  everything  owned  by  a  resident  at  the  time  of  his 
death,  and  everything  within  this  state,  owned  by  a  non-resi- 
dent at  the  time  of  his  de.ath,  with  certain  exceptions  not 
now  important.  It  has  specifically  mentioned  "  stocks  and 
obligations  in  this  state  standing  in  the  name  of  a  decedent" 
as  well  as  "  securities  and  assets,"  and  has  prohibited  the 
transfer  thereof,  except  upon  notice  to  an  agent  of  the  state ; 
and,  finally,  it  has  summed  up  its  purpose  by  saying  that 
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the  succession  to  whatever  may  be  the  subject  of  ownership, 
whether  within  or  without  the  state,  that  it  can  tax,  it 
intended  to  tax. 

The  question  at  once  arises,  what  limitation  is  there  upon 
the  power  of  the  legislature  with  reference  to  the  subject  of 
taxation.  It  answering  this  question  it  must  be  borne  in 
mind  that  the  tax  under  consideration  is  not  a  tax  upon  prop- 
erty, but  upon  the  transfer  of  property,  under  succession  laws, 
on  the  death  of  the  owner.  {In  re  Merriam,  141  K".  Y. 
479  ;  In  re  Swift,  137  N.  Y.  77.) 

The  position  of  the  Supreme  Court  of  the  United  States 
upon  the  subject  appears  from  the  following  authorities: 
Mager  v.  Grima  (8  How.  [U.  S.]  490) ;  Green  v.  Van  Bus- 
kirk  (5  Wall.  307) ;  State  Tax  on  Foreign  Held  Bonds  (15 
Wall.  300,  319) ;  Hervey  v.  Rhode  Island  Locomotive  Works 
(93  U.  S.  664). 

In  deciding  the  case  last  cited  the  court  declared  "that 
every  state  has  the  right  to  regulate  the  transfer  of  property 
within  its  limits,  and  that  whoever  sends  property  to  it 
impliedly  submits  to  the  regulations  concerning  its  transfer  in 
force  there,  although  a  different  rule  of  transfer  prevails  in 
the  jurisdiction  where  he  resides."     (p.  671.) 

The  Foreign  Held  Bonds  case  involved  a  tax  upon  prop- 
erty, not  upon  the  right  of  succession  to  property.  This  right 
was  not  considered  by  the  court,  and  it  rests  upon  principles 
utterly  different  from  those  applicable  to  taxation  upon  prop- 
erty itself.  It  would  be  a  startling  proposition  for  that 
learned  court  to  hold  that  a  state  may  not  regulate  the  trans- 
fer of  property  within  its  own  own  limits  by  subjecting  it  to 
any  reasonable  condition. 

Property  owned  by  a  resident  gives  rise  to  no  question,  for 
there  is  jurisdiction  of  the  person  of  the  decedent  and  of  his 
personal  representatives.  Tangible  property,  which  is  appa- 
rent to  the  senses,  presents  no  difficulty,  even  when  it 
belonged  to  a  non-resident  decedent,  provided  it  is  physically 
present  in  the  state.  Intangible  property,  however,  because  it 
has  no  physical  presence,  has  long  perplexed  both  those  who 
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make  and  those  who  expound  the  law.  It  may  exist,  as  it 
were,  in  the  air,  for  it  may  consist  of  a  right,  which,  if  denied, 
must  be  established  by  parol  evidence.  Such  rights  are  ordi- 
narily regarded  as  attached  to  the  person  of  the  owner,  but 
they  are  not  inseparable  from  him,  because  creditors  are  per- 
mitted to  seize  them  for  the  payment  of  debts,  even  in  a  state 
where  the  owner  never  resided  and  never  was  personally 
present.  {Plimpton  v.  Bigelow,  93  N.  Y.  592,  596,  600  •> 
Code  Civ.  Pro.,  sees.  648,  2478;  see,  also,  L.  1830,  ch.  320, 
sec.  16 ;  Beers  v.  Shannon,  73  N.  Y.  292 ;  Story's  Conflict 
of  Laws,  sec.  380;  Catlin  v.  Hull,  21  Yt.  158;  Alvany  v. 
Powell,  2  Jones  Eq.  51 ;  State  v.  Dalrymple,  70  Md.   294.) 

In  Plimpton  v.  Bigelow  (supra)  this  court  6aid  :  "  We  do 
not  doubt  that  shares  (of  stock  in  a  domestic  corporation)  for 
the  purpose  of  attachment  proceedings  may  be  deemed  to  be 
in  the  possession  of  the  corporation  which  issued  them,  but 
only  at  the  place  where  the  corporation  by  intendment  of  law 
always  remains,  to  wit,  in  the  state  or  country  of  its  creation." 
(p.  6O0.) 

There  is  nothing,  therefore,  in  the  nature  of  the  most  intan- 
gible right,  such  as  a  debt  without  any  written  evidence 
thereof,  to  prevent  the  legislature  from  giving  it  a  situs  apart 
from  the  residence  of  its  owner,  but  in  order  to  permit  this  it 
must  have  some  practical  existence  in  the  state  that  assumes 
jurisdiction  over  it  either  for  the  purpose  of  taxation  or  the 
collection  of  debts.  In  the  latter  case  the  residence  of  the 
debtor  is  deemed  to  give  the  debt  a  practical  existence  in  the 
state  where  the  debtor  resides,  because  the  non-resident  cred- 
itor, if  his  claim  is  not  paid  voluntarily,  must  go  where  his 
debtor  is  and  invoke  the  aid  of  the  laws  in  force  there,  in 
order  to  collect  it.  If  the  legislature  has  jurisdiction  over 
intangible  property  for  the  purpose  of  enabling  creditors  to 
collect  debts,  why  has  it  not  jurisdiction  over  it  in  order  to 
provide  means  for  the  support  of  government,  including  the 
courts  and  other  agencies  provided  to  enable  non-residents  as 
well  as  residents  to  enforce  collection  of  their  claims  ?  The 
most  serious  obstacle  thus  far  encountered  in  the  effort  to  sub- 
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ject  to  taxation  the  transfer  of  all  the  personal  property  of 
non-resident  decedents,  which  has  a  practical  existence  in  this 
state,  is  the  legal  maxim,  mobilia  personam  sequuntur.  This 
is  a  mere  fiction  of  the  law,  and  is  not,  as  we  have  seen, 
universal  in  its  application.  It  is  based  partly  on  comity 
between  states  and  partly  on  convenience  of  administration. 
Long  as  it  has  stood,  and  well  embedded  in  the  law  as  it  is,  it 
is  not  paramount  to  a  statute,  and  must  stand  aside  whenever 
the  legislature  directs  it  to  give  way.  As  said  by  Judge  Com- 
stock  :  u  Like  other  fictions  it  has  its  special  uses.  It  may  be 
resorted  to  when  convenience  and  justice  so  require.  In 
other  circumstances  the  truth  and  not  the  fiction  affords,  as  it 
plainly  ought  to  afford,  the  rule  of  action.  *  *  *  Accord- 
ingly there  seems  to  be  no  place  for  the  fiction  of  which  we 
are  speaking  in  a  well-adjusted  system  of  taxation."  {People 
ex  rel.  Hoyt  v.  Commissioners  of  Taxes,  23  N.  Y.  224,  228.) 

So  Judge  Story  said,  the  legal  fiction  "yields  whenever  it 
is  necessary  for  the  purposes  of  justice  that  the  actual  situs 
of  the  thing  should  be  examined.  *  *  .  *  Hence  it  is  that, 
whenever  personal  property  is  taken  by  arrest,  attachment  or 
execution  within  a  state,  the  title  so  acquired  under  the  laws 
of  the  state  is  held  valid  in  every  other  state,  and  the  same 
rule  is  applied  to  debts  due  to  non-residents,  which  are  sub- 
jected to  the  like  process  under  the  local  laws  of  a  state." 
(Conflict  of  Laws,  §  550.) 

Mr.  Justice  Gray,  of  the  Supreme  Court  of  the  United 
States,  referring  to  this  maxim,  said  that  it  "  grew  up  in  the 
middle  ages,  when  movable  property  consisted  chiefly  of  gold 
and  jewels,  which  could  easily  be  carried  by  the  owner  from 
place  to  place,  or  secreted  in  spots  known  only  to  himself. 
In  modern  times,  since  the  great  increase  in  amount  and  vari- 
ety of  personal  property  not  immediately  connected  with  the 
person  of  the  owner,  that  rule  has  yielded  more  and  more  to 
the  lex  situs.  *  *  *  For  the  purposes  of  taxation,  as  has 
been  repeatedly  affirmed  by  this  court,  personal  property  may 
be  separated  from  its  owner ;  and  he  may  be  taxed,  on  its 
account,  at  the  place  where  it  is,  although  not  the  place  of  his 
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own  domicile,  and  even  if  he  is  not  a  citizen  or  a  resident  of 
the  state  which  imposes  the  tax."  (Pullman's  Palace  Car 
Co.  v.  Pennsylvania,  141  U.  S.  18,  22.) 

Long  ago  the  legislature  subjected  to  general  taxation  certain 
kinds  of  debts  due  to  non-residents,  and  the  act  was  unani- 
mously sustained  by  the  Commission  of  Appeals.  (L.  1851, 
ch.  371 ;  People  ex  rel.  Westbrook  v.  Trustees  of  Ogdens- 
lurgh,  48  N.  Y.  390.) 

Another  statute,  which  virtually  repealed  the  maxim,  pro 
iantOy  as  to  foreign  capital  invested  in  banking  business  in 
this  state,  was  referred  to  by  this  court  as  "  designed  to  remedy 
an  evil,  then  existing,  which  mainly  consisted  in  persons  resid- 
ing neaT  the  borders  of  our  state  carrying  on  trades  and  busi- 
ness here,  in  competition  with  our  own  citizens,  and  while 
enjoying  the  protection  of  our  laws,  escaping  all  the  burdens 
of  taxation  by  having  their  residences  beyond  the  boundary 
line."  (L.  1855,  ch.  37 ;  Williams  v.  Board  of  Supervisors, 
78  N.  Y.  561,  568.) 

In  the  People  ex  rel.  Jefferson  v.  Smith  (88  N.  Y.  576,  581) 
Judge  Earl  said :  "  That  choses  in  action  can  have  a  situs 
away  from  the  domicile  of  the  owner  for  the  purpose  of  tax- 
ation and  for  other  purposes,  is  frequently  manifested  in  the 
statutes  of  this  state.  *  *  *  I  think  it  may  safely  be  said 
that  the  legal  fiction  that  choses  in  action  always  attend  the 
owner,  and  have  a  legal  existence  only  at  the  place  of  his  domi- 
cile, has  been  frequently  ignored  by  the  legislature  in  framing 
our  system  of  taxation." 

That  the  legislature  intended  to  do  away  with  this  fiction, 
so  far  as  it  tended  to  restrict  the  scope  of  the  act  and  to  give 
personal  property  a  special  situs  for  the  purposes  of  taxation, 
is  evident  from  the  quotations  already  made  from  the  statute, 
and  especially  from  the  declaration  that  "  all  property  or 
interest  therein"  capable  of  ownership,  shall  be  included, 
"  whether  situated  within  or  without  this  state,  over  which 
this  state  has  any  jurisdiction  for  the  purpose  of  taxation  ; " 
that  foreign  executors  shall  not  "  transfer  any  stock  or  obliga- 
tions standing  in  the  name  of  a  decedent,"  without  payment 


20  Matter  of  Bronson.  [Oct., 

Dissenting  opinion,  per  Vann,  J.  [Vol.  150. 

of  the  tax,  and  that  no  depositary  shall  transfer  "  securities  or 
assets  of  a  decedent,"  without  giving  the  required  notice. 
(Sees.  9  and  22.) 

"  Stock  *  *  *  in  this  state  standing  in  the  name  of  a 
decedent,"  apparently  refers  to  shares  of  stock  in  a  domestic 
corporation.  What  are  shares  of  stock,  and  what  rights 
does  the  owner  thereof  enjoy  ?  Judge  Andrews  answered 
this  question  when  he  wrote  in  Plimpton  v.  Bigelow  {supra)y 
that  "  the  right  which  a  shareholder  in  a  corporation  has  by 
reason  of  his  ownership  of  shares,  is  a  right  to  participate 
according  to  the  amount  of  his  stock  in  the  surplus  profits  of 
a  corporation  on  a  division,  and  ultimately  on  its  dissolution, 
in  the  assets  remaining  after  payment  of  its  debts." 

Chief  Justice  Shaw  answered  it  when  he  said  that  "  the 
right  is,  strictly  speaking,  a  right  to  participate,  in  a  certain 
proportion,  in  the  immunities  and  benefits  of  the  corpora- 
tion, to  vote  in  the  choice  of  their  officers  and  the  manage- 
ment of  their  concerns ;  to  share  in  the  dividends  and  profits 
and  to  receive  an  aliquot  part  of  the  proceeds  of  the  capital 
on  winding  up  and  terminating  the  active  existence  and 
operations  of  the  corporation."  {Fisher  v.  Essex  Bank,  5 
Gray  [Mass.],  377.) 

Judge  Earl,  referring  to  the  same  subject,  has  said  that 
"  a  share  of  stock  represents  the  interest  which  the  shareholder 
has  in  the  capital  and  net  earnings  of  the  corporation.  The 
interest  is  of  an  abstract  nature;  that  is,  the  shareholder 
cannot  by  any  act  of  his,  nor  ordinarily  by  any  act  of  the  law, 
reduce  it  to  possession."  (Jermain  v.  Lake  Shore  cfe  M.  S. 
B.  Co.,  91  N.  Y.  492.) 

"A  share  of  stock  is  an  incorporeal,  intangible  thing." 
{Neiler  v.  Kelley,  69  Pa.  St.  407.) 

"  The  expression, '  shares  of  stock,'  when  qualified  by  words 
indicating  number  and  ownership,  expresses  the  extent  of  the 
owner's  interest  in  the  corporation  property.  The  interest  is 
equitable  and  does  not  give  him  the  right  of  ownership  to 
specific  property  of  the  corporation,  but  he  does  own  the 
specific  stock  held  in  his  name,  and  under  the  rules  of  law, 
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the  property  of  the  corporation  is  held  by  the  corporation  in 
trust  for  the  stockholders."  (Bridgman  v.  City  of  Keokuk, 
72  Iowa,  42.) 

Shares  of  stock  should  be  distinguished  from  certificates  of 
stock,  which  are  merely  evidence  as  to  the  number  of  shares 
to  which  the  holder  of  the  certificate  is  entitled.  {Jermain 
v.  Lake  Shore  &  M.  S.  Ji.  Co.,  91  K  Y.  483,  492.)  The 
same  rights  exist  whether  any  certificate  is  issued  as  evidence 
of  those  rights  or  not.  Formerly  no  certificates  were  issued, 
and  the  only  evidence  of  the  existence  of  the  right  was  upon 
the  books  of  the  corporation.  (23  Am.  and  Eng.  Ency.  of 
Law,  484 ;  Cook  on  Stock  and  Stockholders,  sec.  1.) 

What  was  the  nature  of  the  investment  made  by  the 
decedent  when  he  became  the  owner  of  stocks  in  various 
corporations  organized  and  doing  business  in  this  state? 
Necessarily  he  was  either  an  original  investor  of  capital  when 
the  corporation  was  organized,  or  he  acquired  the  rights  of 
one  who  was  such  investor  at  that  time.  In  either  event  his 
rights  were  the  same  and  the  nature  of  his  investment  was  the 
same.  For  instance,  he  owned  stock  in  a  bank  doing  business 
in  the  city  of  New  York.  That  stock  represented  an  invest- 
ment of  money,  either  paid  in  by  him  when  the  bank  was 
organized,  or  by  some  one  else,  whose  rights,  or  a  part  of  them, 
he  subsequently  purchased.  Whether  he  was  an  original 
proprietor  or  acquired  the  rights  of  an  original  proprietor,  he 
made  an  investment  in  a  banking  business  in  this  state  at  the 
moment  that  he  became  the  owner  of  the  stock.  Was  that 
investment  property  "  within  this  state,"  under  the  compre- 
hensive statute  now  before  us  ?  It  was  capital  invested  in  a 
corporation  organized  here,  doing  business  here,  having  its 
principal  office  here,  and  earning  money  here  with  which  to 
pay  dividends  to  the  decedent  and  others.  He  was  one  of 
the  owners  of  the  franchise,  and  had  an  equitable  interest  in 
all  the  property  of  the  corporation.  He  assisted,  or  had  the 
right  to  assist,  in  the  management  of  the  business,  through  his 
power  to  vote  for  directors.  That  right  he  could  exercise  only 
by   coming   here,  in   person,  or  by  sending   some  one  with 
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authority  to  act  for  him  here.  He  placed  his  money  physi- 
cally within  the  state  of  New  York  when  he  invested 
it  in  a  New  York  enterprisej  and  he  left  it  here  under 
the  protection  of  our  laws,  and  thereby  gave  it  a  local  habi- 
tation here.  Under  these  circumstances  should  a  fictitious 
situs  prevail  over  the  actual  situs,  located  by  himself  ?  If  he 
had  invested  money  in  his  own  name,  in  tangible  personal 
property  in  this  state,  it  would  have  been  subject  to  a  suc- 
cession tax  upon  his  death,  although  he  resided  in  another 
state.  (In  re  Swift,  137  N.  Y.  77.)  If,  on  the  other  hand, 
he  had  invested  the  same  money  in  the  name  of  a  corporation 
owning  the  same  property,  would  the  investment  be  free 
from  such  tax  ?  If  so,  by  virtue  of  what  provision  of  the 
statute  would  it  escape  ?  While  there  is  a  difference  in  form, 
I  see  no  difference  in  the  substance  of  the  two  investments. 
If  a  transfer  tax  can  be  imposed  on  the  tangible  property  of 
a  non-resident  decedent  in  this  state,  why  not  on  the  intangi- 
ble ?  There  is  nothing  to  prevent  it  except  a  fiction  that  has 
never  prevailed  against  creditors,  and  why  should  it  against 
taxation  ?  That  fiction  is  as  foreign  to  questions  of  revenue 
as  it  is  to  the  collection  of  debts,  and  it  should  not  be  allowed, 
under  the  sweeping  provisions  of  the  statute,  to  create  a  con- 
structive presence  in  another  state,  and  enable  it  to  prevail 
over  an  actual  presence,  for  all  practical  purposes,  within  this 
state.  This  accords  with  the  position  of  the  court,  as  declared 
in  the  Enston  case,  decided  under  the  act  of  1885,  where  it 
was  said  that  "  the  situs  of  the  property  owned  by  a  share- 
holder in  a  corporation  is  either  where  the  corporation  exists, 
or  at  the  domicile  of  the  shareholder."  (In  re  Enston,  113  N. 
Y.  174,  181).  The  same  thing  was  said  in  the  James  case, 
decided  under  the  act  of  1887.  (In  re  James,  144  N.  Y.  6. 12). 
The  fiction  prevails  until  changed  by  statute,  and  that  it  was 
repealed  as  to  money  invested  in  this  state  was  expressly 
held  in  the  Romaine  case  (127  N.  Y.  80,  88).  Since  then  the 
statute  has  been  radically  changed  in  furtherance  of  the  prin- 
ciple that  prevailed  when  that  decision  was  made.  Moreover, 
the  state  has  the  right  to  regulate  all  transfers  of  property 
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made  within  its  limits.  The  name  of  the  decedent  as  a  share- 
holder and  the  number  of  shares  to  which  he  was  entitled 
were  recorded  on  the  stock  books  of  the  corporations  in  which 
he  held  stock  in  this  state.  No  effective  transfer  of  his  stock 
could  be  made  except  by  changing  the  record  upon  the  books 
in  this  state.  That  transfer  is  a  corporate  act,  involving  a 
change  upon  the  records  of  the  corporation,  and  ordinarily 
the  issue  of  a  new  certificate,  and  it  must  be  performed  by 
the  corporation  in  order  to  vest  the  title  in  the  foreign  execu- 
tor or  legatee.  The  old  certificate  must  be  brought  here  and 
surrendered,  or,  if  lost,  the  loss  must  be  accounted  for  here. 
If  the  transfer  is  not  made  voluntarily,  resort  must  be  had  to 
the  courts  of  this  state  in  order  to  compel  it.  So,  the  owner 
must  come  here  to  get  his  dividends,  as  well  as  to  get  his  final 
share  of  the  surplus  upon  the  dissolution  of  the  corporation. 
The  capital  was  not  only  invested  here,  but  it  still  remains 
here,  represented  by  property  here,  and  the  owner  must  come 
here  to  get  it.  If  his  rights  are  withheld,  the  courts  of  no 
state  but  this  can  restore  them.  The  decedent  placed  his 
property  in  this  state,  and  thereby  impliedly  committed  it  to 
the  jurisdiction  of  our  laws,  then  in  force  and  such  as  might 
be  enacted  thereafter,  and  property  subject  in  any  respect  to 
the  laws  of  a  state,  even  if  only  as  regards  the  transfer  thereof, 
must,  if  required,  pay  its  share  toward  the  enforcement  of 
those  laws. 

Look  for  a  moment  at  the  consequences  of  holding  other- 
wise. Business  corporations  might  be  organized  in  this  state 
wholly  upon  foreign  capital,  a  few  shares  being  held  in  the 
name  of  resident  directors  to  make  the  organization  regu- 
lar, and  yet  none  of  the  stock,  however  valuable,  be  subject 
to  a  succession  tax.  This  would  tend  to  drive  business  cor- 
porations into  foreign  ownership.  If  the  stock  of  a  corpora- 
tion belonged  one-half  to  residents  and  one-half  to  non-resi- 
dents, the  former  would  be  taxable  but  the  latter  not,  and 
thus  an  unfair  discrimination  would  be  made  against  inhabit- 
ants of  this  state.  It  is  a  matter  of  common  knowledge  that 
stocks  in  domestic  corporations  are  owned  to  a  vast  amount  by 
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persons  doing  business  in  this  state  and  having  their  business 
residence  here,  but  their  actual  residence  in  an  adjoining  state. 
Did  the  legislature  intend  to  offer  a  premium  to  non  residents, 
by  exempting  them  from  burdens  that  our  own  citizens  have 
to  bear  ?  Did  it  intend  to  encourage  men  of  wealth  to  move 
out  of  the  state  ?  It  is  possible  that  substantially  all  the  stock 
representing  a  great  property  like  that  of  the  New  York 
Central  Railroad  Company,  or  the  Western  Union  Telegraph 
Company,  in  both  of  which  the  decedent  was  a  large  share- 
holder, might  be  owned  outside  of  the  state.  Should  such 
investments,  which  are  under  the  exclusive  protection  of  the 
laws  of  this  6tate,  escape  the  payment  of  a  tax  upon  the  privi 
lege  of  succession  ?  Considering  its  emphatic  language,  is  it 
reasonable  to  believe  that  the  legislature  intended  such  a  result  ? 

It  is  urged  that  the  stocks  in  question  may  be  taxed  in  the 
3tate  of  Connecticut,  and  thus  be  subjected  to  double  taxation. 
As  it  happens,  this  cannot  be  the  result,  for  the  "  Inheritance 
Tax  Act "  of  that  state  does  not  apply  to  lineal  descendants, 
although  it  covers  in  terms  all  property  within  the  jurisdiction 
of  the  state  passing  to  collateral  relatives,  "  whether  belonging 
to  inhabitants  "  there  "  or  not,  and  whether  tangible  or  intan- 
gible." (Statutes  of  Conn,  for  1889,  ch.  180.)  Even  if  it 
were  otherwise,  while  double  taxation  is  admitted  to  be  an 
evil,  still  it  is  better  that  the  same  property  should,  at  long 
intervals,  be  twice  taxed  than  to  open  such  an  avenue  of 
escape  from  taxation  as  would  release  millions  of  foreign  capi- 
tal enjoying  the  protection  of  our  laws.  The  great  object  of 
the  statute  is  to  cause  all  property,  and  especially  all  personal 
property,  subject  in  any  degree  to  the  laws  of  this  state,  to  pay 
a  reasonable  tax,  once  during  every  generation,  under  such 
circumstances  as  to  make  the  burden  as  light  as  taxation  ever 
can  be,  because  it  is  paid  for  the  privilege  of  succeeding  to 
property,  without  earning  it  or  paying  for  it. 

The  bonds  of  which  the  decedent  died  the  owner  present  a 
different,  but  not  a  difficult  question,  provided  the  proper  conclu- 
sion has  been  reached  in  relation  to  stocks  owned  by  him.  An 
investment  in  corporate  bonds,  being  practically  a  loan  of  capital 
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to  the  corporation,  differs  from  an  investment  in  stocks,  which 
represent  capital  employed  by  its  owners  in  the  business  of  the 
corporation.  In  the  latter  case  there  is  an  interest  in  the  cor- 
poration itself,  as  well  as  indirectly  in  its  property,  while 
in  the  former  there  is  the  relation  of  debtor  and  creditor. 
Where  the  bonds  are  registered,  however,  as  it  was  asserted 
on  the  argument  by  the  appellant  and  not  denied  by  the 
respondent,  that  these  bonds  were,  the  transfer  can  only  be 
effected  at  an  office  designated  by  the  corporation.  (Cook  on 
Stockholders,  §  15.)  It  would  be  necessary,  upon  this  assump- 
tion, for  the  person  entitled  to  succession  to  these  bonds  to 
come  into  the  state  of  New  York,  directly  or  indirectly,  to 
complete  his  title.  The  transaction,  by  virtue  of  the  contract 
itself,  would  become  localized,  for  the  transfer  would  require 
a  corporate  act  in  this  state  done  under  the  sanction  of  our 
laws  and  possibly  by  virtue  of  an  appeal  to  our  courts.  As 
an  examination  of  the  record,  however,  does  not  disclose  the 
fact  that  the  bonds  were  registered,  we  must  proceed  upon  the 
basis  that  they  were  not.  The  bald  question  is,  therefore, 
presented  whether  money  lent  by  a  non-resident  to  a  resident 
corporation,  or  a  bond  given  as  evidence  of  the  debt  thus  cre- 
ated, is  subject  to  a  transfer  tax.  While  such  a  bond  can  be 
transferred  without  the  state,  it  cannot  be  collected  against 
the  will  of  the  corporation  without  coming  into  this  state. 
Even  if  collected  through  the  Federal  courts,  it  must  be 
within  this  state.  The  fact  that  property  of  the  corporation 
found  in  another  state  may  be  attached  there  does  not  change 
the  general  rule  that  the  bond  represents  money  lent  in  this 
state  and  that  the  holder  thereof  must  come  here  to  get  it. 
If  secured  by  a  mortgage,  the  recording  act  of  this  state  con- 
trols. If  not  paid  when  the  corporation  is  dissolved,  the  stat- 
utes of  this  state  apply.  The  power  of  the  corporation  to 
borrow  or  pay  depends  on  our  laws,  and  bence  there  is  an 
obvious  distinction  between  corporate  and  private  debts. 
While  an  individual  can  contract  a  debt  without  the  aid  of 
legislation,  a  corporation  cannot  borrow  nor  give  a  valid  bond 
except  under  the  authority  of  some  statute,  general  or  special. 
4 
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The  state  makes  the  bonds  property  and  preserves  them  as 
property.  Their  value  rests  on  the  action  of  the  state  gov- 
ernment, both  in  their  creation  and  in  the  protection  subse- 
quently afforded.  A  debt  which  owes  its  existence  to  our 
laws,  and  which  could  not  have  been  contracted  under  the 
laws  of  any  other  state,  has  a  local  existence  for  the  purpose 
of  taxation.  A  bond  is  personal  property  not  only  created 
but  protected  by  the  state,  and  protection  and  taxation  are 
reciprocal.  As  the  protection  is  the  same,  whether  the  bond 
is  owned  by  a  resident  or  non-resident,  why  should  the  acci- 
dent of  residence  affect  the  power  to  provide  the  means  of 
protection  ?  The  exercise  of  the  power  does  not  impair  the 
obligation  of  contracts,  because  every  contract  .is  made  in 
view  of  possible  taxation,  and  the  parties  are  bound  to  antici- 
pate that  there  may  be  legislation  to  that  end.  Tax  laws  and 
police  laws  may  lawfully  be  applied  to  prior  contracts.  The 
place  where  the  contract  is  made  and  is  to  be  performed,  and 
where  the  corporate  borrower  resides  and  must  always  reside, 
is  the  place  where  the  legislature  may  reasonably  declare  the 
debt  of  its  own  creature  to  exist  as  property  so  as  to  be  taxed. 
While  at  common  law  it  follows  the  person  of  the  owner,  it 
may  be  given  a  fixed  habitation  by  statute.  This  does  not 
result  in  any  discrimination  between  resident  and  non-resident 
bondholders,  for  succession  to  the  bonds  of  either  is  taxed  in 
the  same  way. 

I  think  that  whatever  the  state  government  can  reach  and 
lay  its  hands  on,  as,  beyond  question,  it  can  on  a  debt  through 
the  process  of  attachment,  has  a  practical  existence  here  and 
is  subject  to  the  control  of  our  legislature  for  the  purpose  of 
taxation.  While  I  concur  in  the  result  reached  by  the  court 
that  the  stocks  in  question  are  taxable,  I  am  constrained  to 
dissent  from  its  conclusion  that  the  bonds  are  not  taxable. 

The  order  of  the  Appellate  Division  should  be  reversed  and 
that  of  the  surrogate  affirmed,  with  costs. 

Andrews,  Ch.  J.,  Bartlett,  Haight  and  Martin,  JJ., 
concur  with  Gray,  J. ;  O'Brien,  J.,  concurs  with  Vann,  J. 
Ordered  in  accordance  with  prevailing  opinion. 
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Statement  of  case. 


In  the  Matter  of  the  Appraisal  for  Taxation  of  the  Estate  of 
Augustus  Whiting,  Deceased. 

1.  Transfer  Tax  Act — Bonds  and  Stocks  of  Domestic  and  Foreign 
Corporations  Owned  by  Non-resident  Decedent,  Deposited  in  this 
State.  Bonds  of  foreign,  as  well  as  domestic  corporations,  and  certifi- 
cates of  stock  of  domestic  corporations  (but  not  United  States  bonds  or 
certificates  of  stock  of  foreign  corporations),  owned  by  a  non-resident 
decedent,  but  deposited  by  him  in  a  safe  deposit  vault  in  this  state,  and  so 
present  in  this  state  at  the  time  of  the  decedent's  death,  are  subject  to 
taxation  under  the  Transfer  Tax  Act  (Laws  of  1892,  chap.  399). 

2.  United  States  Bonds.  Bonds  issued  by  the  United  States, 
although  present  in  this  state  at  the  time  of  their  owner's  death,  are  not 
subject  to  taxation  under  the  Transfer  Tax  Act  of  1892.  Although  the 
state  may  have  the  power  to  impose  a  succession  tax  upon  United  States 
bonds,  it  has  not  yet  done  so. 

Matter  of  Whiting,  2  App.  Div.  590,  modified. 

(Argued  April  21,  1896 ;  decided  October  6,  1896.) 

Appeal  from  order  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  first  judicial  department,  made  February  14, 
1896,  which  affirmed  an  order  of  the  surrogate  of  the  county 
of  New  York  affirming  an  appraisal  of  property  under  the 
Transfer  Tax  Act  (Chap.  399,  Laws  of  1892). 

The  facts,  so  far  as  material,  are  stated  in  the  opinions. 

George  L.  Hvves  for  executors  and  trustees,  appellants. 
A  debt  cannot  be  regarded  as  property  in  a  state  in  which 
neither  the  debtor  nor  the  creditor  resides.  {People  ex  rel. 
v.  Comrs.  of  Taxes,  23  N.  Y.  224 ;  People  v.  Trustees  of 
Ogdensburgh,  48  N.  Y.  390 ;  People  ex  rel.  Jefferson  v. 
Smith,  88  N.  Y.  576 ;  People  ex  rel.  Darrow  v.  Coleman, 
119  K  Y.  137;  People  ex  rel.  Day  v.  Barker,  135  N. 
Y.  656 ;  People  ex  rel.  E  El.  L.  Co.  v.  Campbell,  138  K 
Y.  543 ;  Kirtland  v.  Hotchkiss,  100  U.  S.  491 ;  1  Desty  on 
Taxn.  64,  326 ;  Johnson  v.  City  Council,  3  Oreg.  13 ;  Bates 
v.  N.  O.,  J.  &  #.  N.  R.  Co.,  4  Abb.  Pr.  72 ;  Story's  Conflict 
of  Laws,  §§  362,  399 ;  Tingley  v.  Bateman,  10  Mass.  343 ; 
Douglass  v.  P.  Ins.  Co.,  138  N.  Y.  209.)     Recent  statutes  have 


150   27 
j  150   36) 


150 
158 


27 
5 


150 

165 

J165 


27i 
198 
208 


28  Matter  op  Whiting.  [Oct., 

Points  of  counsel.  [Vol.  150. 

not  changed  the  rule.  {N.  C  B.  Co.  v.  Jackson,  7  Wall.  262 ; 
Foreign  Held  Bonds  Case,  15  Wall.  300 ;  In  re  Swift,  137 
X.  Y.  77;  In  re  Enston,  113  N.  Y.  174;  People  ex  rel. 
Barrow  v.  Coleman,  119  N.  Y.  137;  In  re  Hoffman,  143 
N.  Y.  327;  Laws  of  1892,  chap.  677,  §  4.)  Bonds  of  the 
United  States  are  bonds  of  a  foreign  corporation.  {In  re 
Merriam,  141  N.  Y.  479 ;  OrcuWs  Appeal,  97  Penn.  St.  179.) 
The  state  has  no  power  to  impose  a  legacy  or  succession  tax  in 
respect  of  bonds  of  the  United  States  owned  by  a  non-resi- 
dent. {Strode  v.  Commonwealth,  52  Penn.  St.  181 ;  In  re 
Swift,  137  N.  Y.  77 ;  In  re  Merriam,  14L  K  Y.  479 ;  In  re 
Hoffman,  143  K  Y.  327 ;  H  Ins.  Co.  v.  New  York,  134  U. 
S.  591;  M'Cullochy.  Maryland,  4  Wheat.  316;  Weston  v. 
Charleston.,  2  Pet.  460 ;  Bank  of  Commerce  v.  New  York, 
2  Black,  620 ;  Bank  Tax  Case,  2  Wall.  200 ;  7  Wall.  16, 26  ; 
Nat.  Bank  v.  Commonwealth,  9  Wall.  353;  Palmier  v. 
McMahon,  133  U.  S.  660.) 

Emmet  R.  Olcott,  Jabish  Holmes,  Jr.,  and  Edgar  J.  Levey 
for  the  comptroller  of  the  city  of  New  York,  respondent. 
The  tax  imposed  by  chapter  399  of  the  Laws  of  1892  upon 
the  succession  by  will  oi  intestate  law  to  property  of  a  non- 
resident applies  to  all  property  over  which  the  state  of 
New  York  possesses  any  jurisdiction  for  the  purposes  of 
taxation.  (Laws  of  1892,  chap.  399,  §§  1,  22.)  The  state 
of  New  York  possesses  jurisdiction  for  purposes  of  tax- 
ation over  bonds  of  foreign  corporations  actually  within 
the  state,  regardless  of  the  domicile  of  the  owner,  such 
'bonds  being  in  themselves  "property"  and  being  capable 
of  having  a  situs  of  their  own.  away  from  the  domicile  of 
their  owner.  (Burroughs  on  Taxn.  §§  6,  50  ;  Cooley  on  Taxn. 
[2d  ed,]  21;  1  E.  S.  chap.  13,  tit.  1 ;  Laws  of  1892,  chap. 
677,"  §  4 ;  People  ex  rel.  Jefferson  v.  Smith,  88  K  Y.  585 ; 
Beers  v.  Shannon,  73  N.  Y.  299 ;  People  v.  Trustees  of 
Ogdensbu7%gh,  48  N.  Y.  390;  Von  Hesse  v.  Mackaye,  55 
Hun,  368 ;  121  N.  Y.  694 ;  People  ex  rel.  E.  El.  L.  Co. 
v.    Campbell,   138   N.    Y.   547;    Code   Civ.   Proc.    §§   648, 
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649,  658,  2478 ;  People  ex  rel.  Day  v.  Barke?;  135  N.  Y. 
656;  In  re  Pomaine,  127  N.  Y.  80;  Foreign  Bond  Tax 
Cases,  15  Wall.  300 ;  Plimpton  v.  Bigehw,  93  K  Y.  592.) 
The  value  of  the  United  States  bonds  was  properly  included 
in  determining  the  amount  of  the  tax.  (Strode  v.  Common- 
wealth, 52  Penn.  St.  181 ;  Wallace  v.  Myers,  38  Fed.  Kep.  184 ; 
In  re  Stcift,  137  N.  Y.  77 ;  In  re  Merriam,  141  N.  Y.  479  ; 
In  re  Hoffman,  143  N.  Y.  329 ;  In  re  CuUum,  145  K  Y. 
593;  People  v.  H.  Ins.  Co.,  92  K  Y.  328;  134  U.  S.  598; 
Society  v.  CoiU%  6  W^ll.  594 ;  Prov.  Institution  v.  Massa- 
chusetts, 6  Wall.  631 ;  Mager  v.  Grima,  8  How.  [U.  S.]  490.) 

Vann,  J.  Augustus  Whiting,  a  resident  of  Newport, 
Rhode  Island,  died  there  on  the  23rd  of  July,  1894,  leaving  a 
will  by  which  he  gave  his  entire  estate  in  trust  for  his  infant 
daughter.  At  the  time  of  his  death  he  had  money  on  deposit 
in  a  bank  in  this  state,  and  owned  certain  bonds  and  certifi- 
cates of  stock  that  were  found  in  a  box  rented  by  him  in  a 
safe  deposit  vault  in  this  state.  The  stocks  and  bonds  were 
issued  partly  by  domestic  and  partly  by  foreign  corporations ; 
and  there  were  also  bonds  of  the  United  States  to  the  amount 
of  $52,545.  All  except  the  stock  of  foreign  corporations 
were  included  in  the  appraisement,  which  was  sustained  by 
the  surrogate  and  by  the  Appellate  Division.  The  theory 
upon  which  the  Supreme  Court,  by  a  divided  vote,  proceeded 
to  judgment,  was  that  the  written  instruments  were  physically 
within  the  state  and  constituted  property  here  subject  to  tax- 
ation. They  were  regarded  as  tangible  and  apparently  as  in 
the  nature  of  chattels.  I  think  this  *is  a  sound  conclusion, 
warranted  by  the  Pomaine  case,  which  was  decided  before 
the  act  "  to  tax  gifts,  legacies  and  collateral  inheritances  "  was 
expanded  into  the  present  statute  "  in  relation  to  the  taxable 
transfers  of  property."  (In  re  Pomaine,  127  N.  Y.  80;  L. 
1887,  ch.  713 ;  L.  1892,  ch.  399.) 

I  think,  moreover,  that  the  written  instruments  issued  by 
domestic  corporations,  including  their  bonds  and  the  interests 
represented  by  them,  are  subject  to  a  succession  tax,  inde- 
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pendent  of  the  fact  of  their  physical  presence  in  this  state,  as 
I  have  already  attempted  to  show  in  an  opinion  filed  in  the 
Branson  case,  argued  and  decided  at  the  same  time  as  the  case 
in  hand. 

This  involves  the  conclusion  that  the  legislature  intended 
to  tax  the  investment  itself  when  practicable,  otherwise  the 
evidence  of  the  investment,  in  the  form  of  a  certificate,  when 
that  is  habitually  kept  in  this  state.  The  law  clearly  distin- 
guishes " written  instruments  themselves"  from  "the  rights 
or  interests  to  which  they  relate  "  (L.  1892,  ch.  677,  §§  1, 4,  32), 
and  makes  either  taxable.  The  main  use  of  certificates  is  for 
convenience  of  transfer,  and  they  are  treated  by  business  men 
as  property  for  all  practical  purposes.  They  are  sold  in  the 
market,  transferred  as  collateral  security  to  loans,  and  are  used 
in  various  ways  as  property.  They  pass  by  delivery  from 
hand  to  hand,  are  the  subject  of  larceny,  and  are  taxable  gen- 
erally when  in  possession  of  an  agent  in  this  state.  They  are 
the  only  evidence  of  transfer  required  by  the  corporations 
issuing  them  in  order  to  make  the  actual  transfer  on  the  books. 
There  is  obvious  propriety  in  subjecting  the  instrument  of 
transfer  to  a  transfer  tax  when  it  is  left  in  this  state  for  safe- 
keeping. It  is  subject  to  the  jurisdiction  of  our  laws,  and 
hence  is  within  the  intent  of  the  Transfer  Tax  Act.  When 
the  design  of  the  legislature  is  to  tax  the  transfer  of  everything 
that  it  has  power  to  tax,  there  is  no  inconsistency  in  taxing 
in  one  form  if  another  is  not  available.  Indeed,  perfect  con- 
sistency is  not  always  practicable  in  a  scheme  of  taxation  that 
is  intended  to  let  nothing  escape  that  can  be  owned  or  trans- 
ferred. Thus  the  legislature  intended,  as  I  think,  to  repeal 
the  maxim  mobilia  personam  sequuntur,  so  far  as  it  was  an 
obstacle,  and  to  leave  it  unchanged,  so  far  as  it  was  an  aid,  to 
the  imposition  of  a  transfer  tax  upon  all  property  in  any 
respect  subject  to  the  laws  of  this  state.  I  think  this  inten- 
tion plainly  appears  from  the  history  of  legislation  upon  the 
subject,  the  decisions  of  the  courts,  some  of  them  in  effect 
repealed,  and  from  the  sweeping  language  of  the  statute, 
which  subjects  everything  that  can  be  owned  in  this  state  to  a 
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succession  tax,  except  so  far  as  expressly  exempted.  The 
legislature  possessed  and  exercised  the  power  to  employ  the 
maxim  when  necessary,  and  to  disregard  it  when  necessary  to 
attain  that  object.  That  dominant  purpose  is  the  key  to  the 
construction  of  the  act,  and  it  should  not  be  thwarted  by  the 
conservatism  of  the  courts,  even  if,  in  order  to  embrace  all 
kinds  of  property,  it  is  necessary  to  make  it  so  pliable  in  appli- 
cation as  to  conform  to  all  methods  of  doing  business  and  all 
ways  of  holding  property. 

A  majority  of  my  associates,  however,  are  of  the  opinion 
that  the  United  States  bonds,  although  physically  present  in 
this  state,  are  not  subject  to  a  transfer  tax.  By  their  direction 
I  announce,  as  the  conclusion  of  the  court,  that  the  certificates 
of  stock  in  question,  as  well  as  all  of  the  bonds,  except  those 
issued  by  the  United  States,  were  properly  held  by  the  courts 
below  subject  to  taxation  under  the  Transfer  Tax  Act  on 
account  of  their  physical  presence  in  this  state ;  that,  although 
the  state  may  have  the  power  to  impose  a  succession  tax  upon 
United  States  bonds,  it  has  not  yet  done  so ;  that  the  phrase 
"  property  *  *  *  over  which  this  state  has  any  jurisdic- 
tion for  the  purposes  of  taxation "  refers  to  the  jurisdiction 
actually  exercised  through  contemporary  statutes,  rather  than 
to  the  entire  jurisdiction  actually  possessed  by  the  state  ;  that 
hence  the  order  appealed  from  should  be  so  modified  as  to 
exempt  from  taxation  the  bonds  owned  by  the  decedent  that 
were  issued  by  the  United  States,  and,  as  thus  modified, 
affirmed,  without  costs  in  this  court  to  either  party. 

Gray,  J.  (dissenting).  I  cannot  concur  in  the  opinion  that 
the  bonds  of  foreign  corporations,  which  formed  a  part  of  the 
non-resident  decedent's  estate,  were  subject  to  appraisal  for 
taxation  purposes  under  the  "  Transfer  Tax  Act,"  because  they 
happened  to  be,  at  the  time  of  his  decease,  deposited  within 
this  6tate.  Holding,  as  we  do,  and  must,  in  conformity  with 
authority  and  reason,  that  the  property  represented  by  the 
bonds  is  the  debt  which  follows  the  creditor's  person,  I  am 
unable  to  perceive  how  they  can  be  dissociated  from  that 
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indebtedness.  Nor  do  I  perceive  any  good  reason  for  taking 
a  view  which  permits  of  double  taxation.  The  claim  for  the 
comptroller  is  that,  both  by  the  terms  of  the  act  and  by  force 
of  the  Statutory  Construction  Law  of  the  state  (Chap.  677, 
Laws  of  1892,  §  4),  these  bonds  could  have  a  situs  here, 
where  found  at  their  owner's  death.  The  argument  is  that, 
inasmuch  as  personal  property  is  defined  to  include  written 
instruments  by  which  any  debt  or  official  obligation  is  created, 
or  evidenced,  bonds  are  expressly  made  property  of  a  tangible 
nature,  having  a  situs  where  physically  present.  There  are, 
however,  several  considerations  which  militate  strongly  against 
our  reading  into  the  "  Transfer  Tax  Act "  the  provision  of  the 
general  Statutory  Construction  Act.  In  the  first  place,  it  was 
passed  prior  to  the  Statutory  Construction  Act,  and,  itself, 
gave  a  definition  to  the  word  "  property  "  as  used  in  the  act, 
which  ought  to  control ;  especially  so,  as  it  permits  of  a  con- 
struction which  is  consistent  with  rules  of  law  and  with  a 
greater  dignity  of  purpose  on  the  part  of  the  state  in  its 
efforts  to  raise  revenue.  In  the  second  place,  we  should  not 
assume  that  the  legislature  had  any  intention,  through  the 
Statutory  Construction  Act,  to  change  a  settled  rule  of  law, 
which  regards  the  debt  as  the  creditor's  property,  having 
its  situs  at  his  domicile.  And  nothing  seems  to  compel 
such  an  assumption  with  respect  to  an  act,  which  contains 
within  itself  a  complete  system  for  the  taxation  of  trans- 
fers of  property,  in  cases  of  testacy  and  of  intestacy. 
Why  shall  we  unnecessarily  impute  to  the  legislative  body 
an  intention  to  include  for  the  purpose  of  this  tax  that  which 
is  only  the  evidence  of  property,  when  the  property  itself 
is  beyond  the  reach  of  state  laws  ?  I  think  such  a  construc- 
tion to  be  unreasonable  and  oppressive.  We  cannot  afford, 
however  desirable  it  may  be  to  increase  the  revenues  of  the 
state  at  the  least  sacrifice  of  its  inhabitants,  to  put  a  construc- 
tion upon  its  laws,  which  will  make  them  appear  to  be  unwise, 
if  not  unconscionable.  Mr.  Justice  Patterson,  who  spoke 
for  the  majority  of  the  members  of  the  Appellate  Division  in 
this  case,  in  his  able  opinion,  amply  conceded  that  the  bonds, 
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as  evidences  of  indebtedness,  could  have  no  situs  different 
from  the  domicile  of  their  owner  and  clearly  showed  that  to 
be  an  incontrovertible  proposition,  borne  out  by  cases  in  the 
United  States  Supreme  Court  and  in  this  court.  In  the 
Jknston  Case  (113  N.  Y.,  at  p.  181),  Andrews,  J.,  speaking  of 
bonds  of  foreign  corporations,  which  were  owned  by  a  non- 
resident decedent,  but  were  in  the  hands  of  her  agent  within 
the  state,  said :  "  They  were  not,  in  a  legal  sense,  property 
within  this  state,  and  they  were  not,  under  the  general  laws 
or  the  policy  of  the  state,  taxable  here.  On  the  contrary,  they 
were,  by  the  general  policy  of  the  state,  exempted  from  taxa- 
tion here." 

It  is  unnecessary  to  review  the  authorities  upon  the  evident 
proposition  that  these  bonds  could  have  no  situs  different 
from  the  domicile  of  their  owner.  In  the  Bronson  case,  I 
had  occasion  to  express  views  which  I  shall  not  repeat  here. 
It  seems  to  me  that  the  policy  of  the  law  is  satisfied,  when  it 
has  reached  for  taxation  purposes  those  many  and  varied 
objects  of  possession,  which  have  a  tangible  and  visible  exist- 
ence, and,  in  the  words  of  Judge  Comstock,  in  the  Hoyt  Case 
(23  N.  T.,  at  p.  240),  "  are  capable  of  a  situs  away  from  the 
owner  or  his  domicile."  That  the  bonds  and  obligations  of  a 
foreign  corporation  held  by  a  non-resident,  but  happening  to 
be  in  this  state,  might  be  included  by  the  legislature  for  taxa- 
tion purposes  —  that  it  may  ignore  their  legal  existence  else- 
where —  I  need  not  now  deny  ;  but,  without  some  clear  war- 
rant in  the  terms  of  the  law,  is  any  wise  policy  subserved  by 
construing  language,  certainly  admitting  of  a  doubt,  in  such 
wise  as  to  justify  state  officers  in  assessing  the  paper  evidence 
of  the  indebtedness,  in  order  to  exact  the  tribute  of  a  tax  ? 
If  depositories  and  depositaries  in  this  state  are  availed  of  by 
a  non-resident  for  the  temporary  custody  of  his  bonds,  can  it 
be  said  that  he  has  placed  his  property  in  the  debt  within  the 
dominion  of  this  state?  Clearly  not.  The  bond  is  not  prop- 
erty as  distinguished  from  the  debt  it  evidences.  It  may  be 
destroyed  and  the  creditor  loses  no  right  to  recover  the  debt.. 
5 
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The  state  has  no  jurisdiction  over  a  right  of  succession 
which  accrues  under  the  laws  of  the  foreign  state.  That  is 
something  in  which  this  state  has  no  interest,  and  with  which 
it  is  not  concerned.  The  legal  title  to  these  bonds  vested  in 
the  personal  representatives  of  the  decedent  by  force  of 
foreign  laws,  and  we  have  held  that  an  executor's  title  will 
be  recognized  by  the  laws  of  this  6tate  without  any  grant  of 
letters  by  its  courts.  (Toronto  Gen.  Trust  Co.  v.  C,  B.  &  Q. 
It.  R.  Co.,  123  N.  Y.  45.)  As  before  suggested,  when  the  state 
undertakes  to  reach  those  objects  of  property  of  the  non-resi- 
dent decedent,  which  have  a  tangible  and  visible  existence 
within  this  state,  and  imposes  a  tax  upon  the  right  to  succeed  to 
their  ownership,  its  right  to  do  so  is  not  without  support  in 
reason  and  authority.  For  it  to  undertake  to  collect  from  the 
estate  of  a  non-resident  decedent  a  tax  based  upon  and 
measured  by  such  possessions  as  the  bonds  of  foreign  corpo- 
rations, which  happen,  at  the  time  of  his  death,  to  be  within 
this  state,  may  be  justified  upon  the  principle  that  might  is 
right,  but  not,  in  my  opinion,  by  sound  public  policy. 

There  is  a  reasonable  basis  for  taxing  the  transfer  by  will, 
or  under  the  intestate  laws,  of  the  personal  estate  of  the  resi- 
dent decedent,  whether  within  or  without  the  state.  Being 
subject  to  its  jurisdiction,  and  having  had  the  privileges  and 
protection  of  its  laws  in  the  accumulation  and  enjoyment  of 
his  property,  the  exertion  of  the  legislative  authority,  in 
imposing  a  tax  on  the  right  to  the  succession  of  whatever 
composed  the  personal  estate  and  constituted  the  wealth  of 
the  resident  within  its  borders,  rests  upon  some  appreciable 
legal  principle.  If  the  claim  of  the  comptroller  is  upheld,  I 
cannot  but  regard  it,  to  use  Mr.  Justice  Field's  language  in 
the  Foreign  Held  Bonds  Case  (15  Wall.  300),  as,  "in  fact,  a 
forced  contribution  levied  upon  property  held  in  other  states, 
where  it  is  subjected,  or  may  be  subjected,  to  taxation  upon 
an  estimate  of  its  full  value." 

Is  it  at  all  necessary,  for  the  purposes  of  justice,  that  the  legal 
situs  of  such  property,  as  is  now  in  question,  should  be  deemed 
other  than  at  its  owner's  domicile  ?     If  so,  I  am  unable  to 
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perceive  it,  and  I  do  not  think  that  the  court  should  commit 
the  state  to  any  policy  that  is  not  justifiable  in  the  law  and 
based  upon  the  highest  principles  of  government. 

I  think  that  the  order  appealed  from  should  be  reversed. 

O'Brien,  J.,  concurs  with  Yann,  J. ;  Andrews,  Ch.  J., 
Bartlett  and  Martin,  JJ.,  concur  in  result  of  opinion  of 
Vann,  J. ;  Haight,  J.,  concurs  with  Gray,  J. 

Ordered  accordingly. 


In  the  Matter  of  the  Appraisal  for  Taxation  of  the  Estate  of 
George  Morgan,  Deceased. 

Transfer  Tax  Act  — Bonds  of  Fobbign  Corporations  Owned  by 
Non-resident  Decedent,  Deposited  in  this  State.  Bonds  of  foreign 
corporations,  both  registered  and  coupon, owned  by  a  non-resident  decedent, 
but  habitually  kept  by  him  in  a  safe  deposit  vault  in  this  state,  and  so  present 
in  this  state  at  the  time  of  the  decedent's  death,  are  subject  to  taxation 
under  the  Transfer  Tax  Act  (Laws  of  1892,  chap.  899). 

Matter  of  Morgan,  2  App.  Div.  619,  affirmed. 

(Argued  April  21,  1896 ;  decided  October  6,  1896.) 

Appeal  from  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  made  February 
14,  1896,  which  affirmed  an  order  of  the  surrogate  of  the 
county  of  New  York,  affirming  an  appraisal  of  property  under 
the  Transfer  Tax  Act  (Chap.  399,  Laws  of  1892). 

The  facts,  so  far  as  material,  are  stated  in  the  opinions. 

George  L.  Rives  for  executors,  appellants. 

Enwnet  It.  Olcott,  Jabish  Holmes,  Jr.,  and  Edgar  J.  Levey 
for  the  comptroller  of  the  city  of  New  York,  respondent. 

Vann,  J.  The  decedent  died  on  the  17th  of  December, 
1894,  a  resident  of  Lakewood,  New  Jersey,  leaving  a  will  by 
which  he  gave  substantially  all  of  his  estate  to  certain  nieces 
and  their  children.     His  will  was  admitted  to  probate  in  the 
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city  of  New  York  on  the  5th  of  April,  1895.  His  personal 
property,  valued  at  $239,931.14,  consisted  of  stocks  and  bonds 
of  foreign  and  domestic  corporations,  mortgages  upon  lands 
in  this  state,  and  moneys  deposited  in  banks  in  this  state.  All 
of  the  securities,  with  some  unimportant  exceptions,  were 
habitually  kept  by  the  decedent  in  a  safe  deposit  vault  in  this 
state,  in  charge  of  an  agent  in  this  state.  The  stocks  of 
foreign  corporations  were  excluded  by  the  appraiser,  while 
the  bonds  of  foreign  corporations  were  included  by  him. 
The  decision  of  the  surrogate,  sustaining  the  appraisal,  was 
affirmed  by  the  Appellate  Division  upon  the  same  grounds  as 
in  the  Whiting  case.  There  is  no  distinction  between  the 
two  cases,  except  that  in  the  latter  it  did  not  appear  whether 
the  foreign  bonds  were  registered  or  coupon,  while  in  the 
case  in  hand  there  were  both  kinds.  I  think  that  the  decision 
of  this  case  is  governed  by  the  rules  laid  down  in  the  Whiting 
and  Houdayer  cases,  and  that  further  discussion  of  the  sub- 
ject is  unnecessary. 

The  order  appealed  from  should  be  affirmed,  with  costs. 

Gray,  J.  (dissenting).  There  is  no  other  difference  between 
this  and  the  Whiting  case  than  that,  in  the  present  case,  it 
appears  that  some  of  the  bonds  of  the  foreign  corporation,  which 
were  owned  by  the  non-resident  decedent,  were  registered.  The 
legal  proposition,  which  must  determine  the  question  of  tax- 
ation, cannot  be  affected  by  the  fact  that  the  negotiability  of 
the  corporate  bonds,  or  obligations,  is  withdrawn  by  register- 
ing upon  the  corporate  books  the  name  of  their  owner,  and  by 
writing  his  name  upon  them. 

I  think  the  order  appealed  from  should  be  reversed,  with 
costs. 

O'Brien,  J.,  concurs  with  Vann,  J. ;  Andrews,  Ch.  J., 
Bartlett  and  Martin,  JJ.,  concur  in  result  of  opinion  of 
Yann,  J. ;  Haight,  J.,  concurs  with  Gray,  J. 

Order  affirmed. 
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In  the  Matter  of  the  Appraisal  for  Taxation  of  the  Estate  of 
John  F.  Houdayeb,  Deceased. 

1.  Transfer  Tax  Act  —  Money  op  Non-resident  Decedent  on 
Deposit  in  this  State  in  a  Trust  Account.  Individual  deposits  of 
a  non-resident  decedent,  made  by  him  with  a  trust  company  in  this  state, 
under  an  account  opened  by  him  as  trustee  and  containing  deposits  of 
moneys  of  his  trust  estate,  are  subject  to  taxation  under  the  Transfer  Tax 
Act  (Laws  of  1892,  chap.  809). 

2.  Deposit  op  Money  in  Bank.  A  deposit  of  money  in  a  bank, 
although  technically  a  debt,  is  still  money  for  all  practical  purposes,  and 
as  such  is*  taxable  under  the  Transfer  Tax  Act  of  1892. 

Matter  of  Houdayer,  8  App.  Div.  474,  reversed. 

(Argued  April  21,  1896;  decided  October  6,  1896.) 

Appeal  from  order  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  first  judicial  department,  made  April  10,  1896, 
which  reversed  an  order  of  the  surrogate  of  the  county 
of  New  York,  affirming  an  appraisal  of  property  under  the 
Transfer  Tax  Act  (Chap.  399,  Laws  of  1892). 

The  facts,  so  far  as  material,  are  stated  in  the  opinions. 

Emmet  B.  Olcott  for  the  comptroller  of  the  city  of  New 
York,  appellant.  The  money  on  deposit  in  the  trust  com- 
pany was  property  subject  to  taxation  under  the  act  whether 
treated  as  ;<  money  "  or  a  "  thing  in  action,"  a  claim  by  the 
representatives  of  decedent  against  and  an  obligation  of  the 
trust  company.  (1  E.  S.  chap.  13,  §  1 ;  Laws  of  1892,  chap. 
677 ;  People  v.  Trustees  of  Ogdensburgh,  48  N.  Y.  397 ;  In 
re  Bomaine,  127  N.  Y.  88 ;  In  re  Morejwi,  Snr.  Dec.  1891, 
307 ;  In  re  Bowden,  Sur.  Dec.  1891,  115  ;  In  re  Simoni,  N. 
Y.  L.  J.,  Jan.  20,  1896;  In  re  Swift,  137  N.  Y.  77.)  The 
money  on  deposit  in  the  trust  company  was  not  transiently 
within  the  state.  (In  re  Enston,  113  N.  Y.  182;  In  re 
Bomaine,  127  N.  Y.  88 ;  In  re  Phipps,  59  N.  Y.  S.  E.  771.) 

J.  Culbert  Palmer  for  administrator,  respondent.  The  law 
in  question  imposes  a  special  tax  and  must  be  strictly  con- 
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strued  against  the  state.  (In  re  Enston,  113  N.  Y.  178 ;  In 
re  James,  144  N.  T.  6.)  The  decedent  having  mingled  his 
own  funds  with  those  of  the  trust  estate,  his  representatives, 
on  his  decease,  succeeded  merely  to  a  right  to  an  action  for 
an  accounting ;  which  having  been  held,  or  other  settlement 
made,  the  administrators  would  still  hold  merely  a  chose  in 
action  in  the  nature  of  a  claim  against  the  trust  company. 
(Chapman  v.  White,  6  N.  Y.  412;  F.  Nat.  Bank  v.  Clark, 
134  N.  Y.  369.)  The  situs  of  a  debt  is  the  domicile  of  the 
creditor  and  not  the  debtor.  (In  re  Phipps,  77  Hun,  325  ; 
143  N.  Y.  641 ;  Guillander  v.  Howell,  35  N.  Y.  662 ;  People 
ex  rel.  v.  Comrs.  of  Taxes,  23  N.  Y.  224 ;  People  v.  Trustees 
of  Ogdensburgh,  48  N.  Y.  397  ;  KirUand  v.  Hotchkiss,  100 
U.  S.  491 ;  C,  etc.,  P.  P.  Co.  v.  Pennsylvania,  15  Wall.  300.) 
The  property  in  or  claim  to  the  deposit  as  distinguished 
from  the  deposit  itself  was  never  located  within  this  state, 
but  was  actually  in  the  state  of  New  Jersey.  Therefore,  being 
the  property  of  a  non-resident  decedent  and  situated  out  of  this 
state,  it  does  not  fall  within  the  purview  of  this  act.  (In 
re  James,  77  Hun,  211 ;  144  N.  Y.  6.)  A  debt  held  by  a 
non-resident  decedent  against  a  resident  of  this  state  is  not 
taxable  under' this  act.  (In  re  Phipps,  77  Hun,  325  ;  143  N. 
Y.  641 ;  Laws  of  1883,  chap.  392,  §  1 ;  People  ex  rel.  v. 
Comrs.  of  Taxes,  23  N.  Y.  228.)  Assuming  that  this  claim 
against  the  trust  company  can  be  regarded  as  in  the  nature 
of  property,  it  is  still  not  taxable,  because  property  transiently 
within  the  state  is  not  taxable.  (In  re  Phipps,  143  N.  Y. 
641 ;  In  re  Eomaine,  127  N.  Y.  83 ;  In  re  Enston,  113  X. 
Y.  174;  Guillander  v.  Howell,  35  N.  Y.  657 ;  People  ex  rel. 
v.  Comrs.  of  Taxes,  23  N.  Y.  224 ;  In  re  Tulcme,  51  Hun, 
213  ;  Herron  v.  Kuran,  59  Ind.  473.) 

Vann,  J.  On  the  21st  of  May,  1895,  John  F.  Houdayer 
died  intestate  at  Trenton,  New  Jersey,  where  he  had  resided 
for  a  number  of  years.  In  1876  he  opened  an  account  with 
the  Farmers'  Loan  and  Trust  Company,  of  the  city  of  New 
York,  as  trustee  under  the  will  of  Edward  Ilusson,  deceased, 
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in  which  he  made  deposits,  from  time  to  time,  of  moneys 
belonging  to  the  trust  estate,  as  well  as  moneys  belonging  to 
himself.  This  continued  as  an  open  running  account  until 
his  death,  when  the  balance  on  hand  was  the  sum  of  $73,715, 
of  which  $2,000  belonged  to  him  as  trustee,  and  the  remain- 
der to  himself  as  an  individual.  The  appraiser  deducted 
$3,500  for  the  payment  of  debts  and  expenses,  and  included 
$68,215  in  the  appraisal,  which  was  affirmed  by  the  surrogate, 
but  reversed  by  the  Supreme  Court.  The  theory  upon  which 
that  learned  court  decided  the  case  appears  in  the  following 
extract  from  its  opinion :  "  It  is  well  settled  that  the  legal 
relation  which  existed  between  the  decedent,  as  such  trustee, 
and  the  Farmers'  Loan  and  Trust  Company,  was  that  of  debtor 
and  creditor.  The  deposits  became  the  property  of  the  trust 
company,  and  thereupon  the  company  became  indebted  to  the 
depositor  for  the  amount  so  deposited.  Here,  however,  even 
this  relation  existed  only  between  tne  decedent  in  his  repre* 
sentative  capacity,  as  trustee  under  the  will  of  Edward  Hus- 
son,  and  the  company.  Individually  he  occupied  no  contract 
relation  toward  the  company.  His  individual  deposits  simply 
went  to  swell  the  trust  account.  Ordinarily  it  would  have 
required  an  accounting  in  equity  to  separate  the  individual 
from  the  trust  deposits,  and  to  appropriate  the  general  bank 
balance  in  accordance  with  just  principles.  Here  this  separa- 
tion was  amicably  arranged  between  the  decedent's  estate  and 
the  trust  estate,  but  this  was  merely  a  friendly  substitute  for 
an  accounting.  Precisely  what  the  decedent  had  individually 
within  this  state  was  the  right  to  an  accounting  in  equity  with 
regard  to  a  debt  due  from  the  company  to  himself  as  Husson's 
trustee.  We  do  not  think  that  the  debt  was  property 
within  this  state,  within  the  meaning  of  the  Taxable  Transfer 
Act.  Much  less  was  the  right  to  an  accounting  with  respect 
to  such  debt." 

In  my  judgment,  this  is  sound  reasoning  upon  an  unsound 
basis,  becauses  it  places  form  before  substance.  It  enables  a 
large  sum  of  money,  invested  and  left  in  this  state  and  enjoy- 
ing the  protection  of  its  laws,  to  escape  taxation  because  the 
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decedent  had  voluntarily  commingled  liis  own  funds  with 
those  of  an  estate  he  represented,  and  for  the  further  reason 
that  his  rights  as  against  the  trust  company  were  intangible. 
But  what  were  his  rights,  or  those  of  his  successors,  as  against 
the  state  of  New  York,  in  view  of  the  command  of  its  legis- 
lature that  all  property,  or  interest  in  property,  within  the 
state,  susceptible  of  ownership,  should  be  subject  to  a  transfer 
tax  upon  the  death  of  its  owner  whether  he  was  a  resident  or 
non-resident  ?  What  was  the  real  thing,  the  essence  of  the 
transaction,  that  gives  rise  to  this  controversy  ?  The  decedent 
brought  his  money  into  this  state,  deposited  it  in  a  bank  here, 
and  left  it  here  until  it  should  suit  his  convenience  to  come 
back  and  get  it.  While  the  commingling  of  funds  may  com- 
plicate administration,  it  does  not  change  the  facts  as  thus 
stated.  If  he  had  deposited  in  specie,  to  be  returned  in  specie* 
there  can  be  no  doubt  that  the  money  would  be  property  in 
this  state  subject  to  taxation.  But,  instead,  he  did  as  business 
men  generally  do,  deposited  his  money  in  the  usual  way, 
knowing  that,  not  the  same,  but  the  equivalent,  would  be 
returned  to  him  upon  demand.  While  the  relation  of  debtor 
and  creditor  technically  existed,  practically  hg  had  his  money 
in  the  bank  and  could  come  and  get  it  when  he  wanted  it.  It 
was  an  investment  in  this  state  subject  to  attachment  by  cred- 
itors. If  not  voluntarily  repaid,  he  could  compel  payment 
through  the  courts  of  this  state.  The  depositary  was  a  resi- 
dent corporation,  and  the  receiving  and  retaining  of  the  money 
were  corporate  acts  in  this  state.  Its  repayment  would  be  a 
corporate  act  in  this  state.  Every  right  springing  from  the 
deposit  was  created  by  the  laws  of  this  state.  Every  act  out 
of  which  those  rights  arose  was  done  in  this  state.  In  order 
to  enforce  those  rights,  it  was  necessary  for  him  to  come  into 
this  state.  Conceding  that  the  deposit  was  a  debt ;  conceding 
that  it  was  intangible,  still  it  was  property  in  this  state  for  all 
practical  purposes,  and  in  every  reasonable  sense  within  the 
meaning  of  the  Transfer  Tax  Act.  {In  re  Itomaine,  127  N. 
Y.  80,  89.) 

While  distribution  of  the  fund  belongs  to  the  state  where 


1896.]  Matter  of  Houdayer.  41 

N.  Y.  Rep.]  Dissenting  opinion,  per  Gray,  J. 

the  decedent  was  domiciled,  as  such  distribution  cannot  be 
made  until  his  administrator  has  come  into  this  state  to  get 
the  fund,  possibly,  after  resorting  to  the  courts  for  aid  in 
reducing  it  to  possession,  the  fund  has  a  situs  here,  because  it 
is  subject  to  our  laws.  A  reasonable  test  in  all  cases,  as  it 
seems  to  me,  is  this :  Where  the  right,  whatever  it  may  be, 
has  a  money  value  and  can  be  owned  and  transferred,  but  can- 
not be  enforced  or  converted  into  money  against  the  will  of 
the  person  owing  the  right  without  coming  into  this  state,  it 
is  property  within  this  state  for  the  purposes  of  a  succession 
tax.  Thus  the  right  in  question  is  property,  because  it  is 
capable  of  being  owned  and  transferred.  It  i6  within  this 
state,  because  the  owner  must  come  here  to  get  it.  It  is  sub- 
ject to  taxation,  because  it  is  under  the  control  of  our  laws. 
It  has  a  money  value,  because  it  is  virtually  money,  or  can  be 
converted  into  money  upon  demand.  It  is  subject  to  a  trans- 
fer tax,  because  the  passing,  by  gift  or  inheritance,  of  "  all 
property,  or  interest  therein,  whether  within  or  without  this 
state,  over  which  this  state  has  any  jurisdiction  for  the  pur- 
poses of  taxation,"  comes  within  the  expressed  intention  of 
the  legislature. 

I  regard  further  discussion  as  unnecessary,  as  I  have  fully 
expressed  my  views  as  to  the  scope  of  the  statute  in  the 
Branson  case,  decided  herewith. 

While  a  majority  of  my  associates  concur  in  the  result 
reached  by  me,  they  do  not  all  concur  in  the  reasons  given 
therefor.  They  are  of  the  opinion  that  a  deposit  of  money 
in  a  bank,  although  technically  a  debt,  is  still  money  for  all 
practical  purposes,  and  as  such  is  taxable  under  the  Transfer 
Tax  Act. 

The  order  of  the  Supreme  Court  should,  therefore,  be 
reversed,  and  the  order  of  the  surrogate  affirmed,  with  costs. 

Gray,  J.  (dissenting).     When  the  deceased  made  deposits 
with  the  trust  company,  they  became  the  property  of  the 
depositary  and  the  relation  which  sprang  up  between  them 
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was  that  of  debtor  and  creditor.  The  right  of  the  decedent 
as  a  depositor  was  a  mere  chose  in  action.  More  than  that,  as 
the  account  in  the  trust  company  was  with  the  decedent  as 
trustee  of  Husson's  will,  there  was,  of  course,  no  clear  lia- 
bility to  him  individually.  The  sum  owing  to  him  could  only 
be  established  as  the  result  of  an  accounting,  or  by  amicable 
arrangement  in  lieu  thereof.  Thus,  all  that  the  decedent 
owned  in  this  state  at  the  time  of  his  decease,  to  put  it  in  its 
strongest  expression,  was  the  right  to  an  equitable  accounting 
with  respect  to  the  debt  due  to  him  as  Husson's  trustee.  To  say 
that  that  constituted  "  property,"  within  the  meaning  of  the 
act,  would  be  to  carry  the  doctrine  of  the  inheritance  tax  laws 
too  far  for  support  in  law  or  in  reason. 

I  think  the  order  appealed  from  should  be  affirmed,  with 
costs. 

O'Brien,  J.,  concurs  with  Vann,  J.;  Andrews,  Ch.  J., 
Bartlett  and  Martin,  JJ.,  concur  in  result  of  opinion  of 
Vann,  J.;  Haioht,  J.,  concurs  with  Gray,  J. 

Ordered  accordingly. 


James  J.  Nealis,  as  Receiver  of  The  New  York  Supply  Com- 
pany (Limited),  Respondent,  v.  American  Tube  and  Iron 
Company,  Appellant. 

Insolvent  Corporation  —  Recovery  op  Property  by  Temporary 
Receiver  —  Code  Civ.  Proc.  §  1788  —  Parties  to  Action.  A  tempo- 
rary receiver  of  an  insolvent  corporation,  appointed  in  an  action  of  seques- 
tration, has  power  under  section  1788  of  the  Code  of  Civil  Procedure,  to 
maintain  an  action  to  recover  from  a  third  party  money  collected  by  the 
defendant  under  a  judgment  entered  against  the  insolvent  corporation 
upon  an  offer  made  by  it  for  the  purpose  of  giving  an  unlawful  prefer- 
ence; and  the  insolvent  corporation  is  not  a  necessary  or  proper  party 
defendant  to  such  action. 

Nealia  v.  Am.  T.  &  L  Co.,  76  Hun,  220,  affirmed. 

(Argued  June  11,  1896;  decided  October  6,  1896.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  upon 
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an  order  made  February  16,  1894,  which  affirmed  a  judgment 
in  favor  of  plaintiff  entered  upon  a  decision  of  the  court  on 
trial  at  Special  Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material,' 
are  stated  in  the  opinion. 

P.  Q.  Eckerson  for  appellant.  The  plaintiff  as  a  tempo- 
rary receiver  cannot  maintain  thin  equity  action.  (Mann  v. 
Bents,  3  N.  Y.  416 ;  Adsit  v.  Butler,  87  N.  Y.  585 ;  Geery 
v.  Geery,  63  N.  Y.  252 ;  Spurges  v.  Vanderbilt,  73  N.  Y.  384 ; 
Adee  v.  Bigler,  81  N.  Y.  349.) 

Walter  Large  for  respondent.  The  New  York  Supply 
Company  was  not  a  necessary  party.  (Gillet  v.  Moody,  3  N. 
Y.  479 ;  5  Barb.  185 ;  1  R.  S.  tit.  4,  chap.  18,  §  4 ;  Curtis  v. 
Leavitt,  15  N.  Y.  9 ;  Leavitt  v.  Blatchford,  17  N.  Y.  521 ; 
Rinn  v.  A.  F.  Ins.  Co.,  59  N.  Y.  147 ;  Iloyt  v.  Thompson,  5 
N.  Y.  320 ;  Kennedy  v.  Gibson,  8  Wall.  498.)  The  receiver 
may  maintain  this  action.     (Code  Civ.  Proc.  §  1788.) 

Bartlett,  J.  The  plaintiff  sues  as  receiver  of  the  New 
York  Supply  Company  to  recover  of  the  defendant  corpora- 
tion moneys  collected  by  it  under  a  judgment  in  its  favor, 
entered  against  the  New  York  Supply  Company  upon  an  offer 
made  by  the  latter  in  contemplation  of  insolvency,  and  when 
actually  insolvent,  for  the  purpose  of  giving  the  defendant  an 
unlawful  preference. 

The  judgment  upon  this  offer  was  entered  October  31st, 
1888 ;  the  plaintiff  was  appointed  temporary  receiver  of  the 
New  York  Supply  Company  March  2Sth,  1889,  in  an  action 
to  sequestrate  its  property,  and  took  possession  of  its  assets 
April  15th,  1889.  On  the  12th  of  June,  1889,  the  temporary 
receiver  was  authorized,  by  order  of  the  court,  to  bring  this 
action. 

The  opinions  below  discuss  the  questions  in  the  case  in  a 
very  satisfactory  manner,  and  we  should  deem  it  unnecessary 
to  do  more  than  affirm  the  judgment  for  the  reasons  therein 
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stated  were  it  not  for  the  very  strenuous  argument  of  the 
appellant  that  the  temporary,  receiver  cannot  maintain  this 
action ;  that  the  New  York  Supply  Company  is  a  necessary 
party  defendant,  and  that  there  is  no  evidence  of  the  insolvency 
of  the  New  York  Supply  Company  at  the  time  judgment  was 
entered  against  it  upon  the  offer. 

As  to  the  latter  point,  a  careful  reading  of  the  testimony 
satisfies  us  that  not  only  is  it  impossible  to  say  that  there  was 
no  evidence  to  support  the  finding  of  insolvency  by  the  Special 
Term,  but  we  agree  with  the  courts  below  that  the  finding  is 
supported  by  the  plaintiff's  proofs. 

The  power  of  the  receiver  to  sue,  and  the  question  whether 
the  New  York  Supply  Company  is  a  necessary  party  defend- 
ant, may  be  considered  together. 

It  was  pointed  out  at  General  Term  that  the  alleged  defect 
of  parties  appeared  upon  the  face  of  the  complaint  and  that 
objection  thereto  was  waived  by  failure  to  demur.  (§§  498, 
499,  Code.) 

While  this  is  doubtless  a  sufficient  answer  to  the  objection, 
we  agree  with  the  learned  judge  at  Special  Term  that  in  view 
of  the  powers  conferred  upon  the  temporary  receiver,  the  cor- 
poration he  represents  is  not  a  necessary  party  to  this  action. 

The  Code  of  Civil  Procedure  (§  1788)  provides,  among 
other  things,  "A  temporary  receiver  has  power  to  collect  and 
receive  the  debts,  demands  and  other  property  of  the  corpo- 
ration ;  to  preserve  the  property  and  the  proceeds  of  the  debts 
and  demands  collected;  to  sell  or  otherwise  dispose  of  the 
property  as  directed  by  the  court ;  to  collect,  receive  and  pre- 
serve the  proceeds  thereof,  and  to  maintain  any  action  or 
special  proceeding  for  either  of  those  purposes." 

It  is  the  duty  of  a  temporary  receiver  to  collect  the  prop- 
erty of  the  corporation  and  he  is  authorized  to  maintain  any 
action  or  special  proceeding  for  the  purpose.  In  the  case  at 
bar  the  defendant  corporation  had  secured  a  fraudulent  prefer- 
ence, and  the  amount  thus  realized  by  it  was  in  law  the  prop- 
erty of  the  New  York  Supply  Company,  and  it  was  the  duty 
of  its  temporary  receiver,  who  was  vested  with  all  its  prop- 
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erty  to  sue,  recover  the  money,  if  possible,  and  to  hold  it 
subject  to  the  further  order  of  the  court.  It  is  the  evident 
policy  of  the  statute  to  vest  in  the  temporary  receiver  many 
of  the  important  powers  that  are  exercised  by  a  permanent 
receiver,  and  this  for  the  very  obvious  reason  that  before  final 
judgment,  in  an  action  to  procure  the  dissolution  of  a  corpo- 
ration, it  is  of  vital  importance  that  the  title  of  the  corporate 
property  should  be  vested  in  an  officer  of  the  court  who  has 
full  anthority  to  reduce  it  to  possession  wherever  found  and 
to  maintain  any  action  or  special  proceeding  necessary  in  the 
premises. 

In  such  an  action  it  would  be  not  only  an  empty  form  to 
make  the  insolvent  corporation  a  defendant,  but  would  be 
inconsistent  with  the  appointment  of  the  temporary  receiver, 
who  for  the  purposes  of  holding,  protecting  and  reducing  to 
possession  the  property  and  assets  of  die  company,  is  vested 
with  title  and  represents  the  corporation  and  its  creditors  as 
fully  as  a  permanent  receiver  after  final  judgment  of 
dissolution. 

The  plaintiff,  as  temporary  receiver,  was  authorized  to 
maintain  this  action,  and  the  corporation  he  represents  was 
not  a  necessary  or  proper  party  defendant. 

The  disposition  made  of  the  other  questions  in  the  case  by 
the  courts  below  was  proper. 

The  judgment  appealed  from  should  be  affirmed,  with  costs. 

All  concur,  except  Vann,  J.,  who  dissents  on  the  ground 
that  the  New  York  Supply  Company  was  a  necessary  party 
defendant,  and  as  the  defect  did  not  appear  upon  the  face  of 
the  complaint,  the  objection  could  not  have  been  taken  by 
demurrer. 

Judgment  affirmed. 
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The  People  of  the  State  of 'New  York  ex  rel.  The  Singer 
'  Manufacturing  Company,  Respondent,  v.  Edward  Wem- 
ple, Comptroller  of  the  State  of  New  York,  Appellant. 

Corporation  Tax  —  Foreign  Corporation  —  Surplus  Invested  in 
Real  Estate  not  Used  in  Business,  not  Taxable  as  Capital  Stoc^. 
lfil   206  Surplus  earnings  of  a  foreign  manufacturing  corporation  carrying  on  a 

portion  of  its  business  in  this  state,  invested  in  real  estate  in  this  state 

leased  by  it  to  third  parties,  and  not  occupied  by  the  corporation  or  used 
by  it  in  transacting  its  ordinary  business,  and  taxable  for  general  state 
and  local  purposes,  do  not  constitute  capital  stock;  and,  while  such  invest- 
ment influences  the  amount  of  the  corporation  tax  by  increasing  the 
dividends  or  the  valuation  of  the  capital  stock,  it  is  not  taxable  as  "capi- 
tal stock  employed  within  this  state/'  under  the  Corporation  Tax  Act  of 
1880  (Chap.  542),  as  amended  by  chapter  501  of  Laws  of  1885. 
People  ex  rel.  Singer  Mfg.  Co.  v.  Wemple,  78  Hun,  68,  affirmed. 

(Argued  June  9,  1896;  decided  October  6,  1896.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  made  May  8,  1894, 
which  reversed,  upon  certiorari,  a  decision  of  the  comptroller 
of  the  state  of  New  York  imposing  a  tax  upon  the  relator,  as 
a  foreign  corporation,  for  the  year  ending  November  1,  1S90, 
in  the  sum  of  $2,569.99,  and  reducing  the  amount  to 
$1,163.74. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

T.  E.  Hancock^  Attorney-General,  for  appellant.  The 
words  capital  or  capital  stock,  as  used  in  section  11  of  the 
Corporation  Tax  Law,  mean  the  aggregate  assets  or  property 
employed  by  the  company  in  doing  business  in  this  state. 
{People  ex  rel.  v.  Wemple,  129  N.  Y.  563 ;  People  v.  K  T.  Co., 
96  N.  Y.  393 ;  People  ex  rel.  v.  Comrs.  of  Taxes,  95  N.  Y.  558 ; 
People  v.  II.  S.  21.  Co.,  38  Hun,  276 ;  105  N.  Y.  76 ;  Peo- 
ple ex  rel.  v.  Wemple,  133  N.  Y.  328 ;  People  v.  A.  Lis.  Co.,  92 
N.  Y.  458  ;  Laws  of  1890,  chap.  564,  §  23.)  Under  former 
decisions  of  the  court  the  sum  of  $900,000,  from  surplus  earn- 
ings invested  by  the  corporation  in  real  property  in  the  city  of 
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New  York  in  1890,  for  the  purpose  of  deriving  a  revenue 
therefrom  and  providing  itself  with  a  place  of  business,  was  a 
part  of  its  capital  employed  within  this  state,  and  was  properly 
included  by  the  comptroller  in  his  valuation  of  the  capital  so 
employed  for  the  purpose  of  determining  the  amount  of  tax 
which  it  should  pay.  (People  ex  rel.  v.  Wemple,  129  N.  Y.  558 ; 
People  ex  rel.  v.  Roberts,  149  N".  Y.  608 ;  People  ex  rel.  v. 
Campbell,  144  N.  Y.  166 ;  People  ex  rel.  v.  Campbell,  138  N.  Y. 
545  ;  People  ex  rel.  v.  Campbell,  145  N.  Y.  591 ;  People  ex  rel. 
v.  Wemple,  138  N.  Y.  583  ;  People  ex  rel.  v.  Wemple,  133  N. 
Y.  323 ;  People  ex  rel.  v.  Wemple,  131  K  Y.  64 ;  People  ex 
rel.  v.  Coleman,  126  N.  Y.  433.)  The  money  invested  in  the 
purchase  of  the  real  estate  in  New  York  city  by  the  relator 
was  capital  employed  in  the  business  of  the  corporation  in 
this  state,  and  so  was  taxable.  (Laws  of  1890t  chap.  563, 
§  12 ;  Laws  of  1890,  chap.  564,  §  17 ;  People  ex  rel.  v.  Camp- 
bell, 144  N.  Y.  166 ;  C.dkB.  Co.  v.  New  Orleans,  99  U.  S.  97 ; 
Knapp  v.  O'Neill,  46  Hun,  318;  Sherrill  v.  Hewitt,  36  N. 
Y.  S.  K.  321 ;  Butler  v.  City  of  Oswego,  56  Hun,  358  ; 
People  ex  rel.  v.  Wemple,  131  K  Y.  64.)  The  fact  that  the 
corporation  may  be  assessed  and  pay  a  property  tax  on  the 
real  estate  owned  by  it  is  immaterial  here.  {People  v.  II. 
Ins.  Co.,  92  K  Y.  347 ;  People  ex  rel.  v.  Campbell,  74  Hun, 
101 ;  143  K  Y.  625 ;  92  K  Y.  329.) 

Jvlien  T.  Davies  for  respondent.  The  sum  of  $900,000 
was  not  taxable,  because  it  was  not  a  part  of  the  capital  stock 
of  the  company,  and  was  derived  from  the  surplus  of  the 
corporation.  (Code  Civ.  Proc.  §§  2138,  2140  ;  People  ex  rel. 
v.  Comrs.%  106  N".  Y.  64 ;  People  ex  rel.  v.  Barker,  139  N. 
Y.  55,  62.)  The  property  of  a  corporation  designated  as  its 
surplus  is  no  part  of  its  capital  stock.  (People  ex  rel.  v. 
Coleman,  126  N.  Y.  433 ;  People  ex  rel.  v.  Roberts,  82  Hun, 
313.)  The  tax  must  be  based  upon  capital  stock,  and  not 
upon  property  or  assets  sometimes  loosely  designated  as  capital. 
(People  ex  rel.  v.  Wemple,  138  N.  Y.  1,7;  People  v.  //. 
Ins.  Co.,  92  N.  Y.  328 ;   //.  Ins.  Co.  v.  N.  Y.  State,  134  U. 
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S.  594;  People  v.  K  T.  Co.,  96  N.  Y.  387;  Laws  of  1880, 
chap.  542,  §  3.)  The  amendments  to  chapter  542,  Laws  of 
1880,  do  not  enlarge  the  scope  of  the  act,  or  authorize  the 
taxation  of  property  as  distinguished  from  capital  stock. 
(People  v.  D.  cfe  H.  C  Co.,  54  Hun,  598 ;  121  N.  Y.  666 ; 
People  v.  K  T.  Co.,  96  N.  Y.  387.)  Even  if  the  moneys 
invested  in  the  New  York  real  estate  were  actually  part  of 
the  "capital  stock"  of  the  relator,  they  are  not  "employed 
within  the  state  "  in  the  sense  that  the  statute  intends.  (Laws 
of  1885,  chap.  501 ;  Laws  of  1880,  chap.  542 ;  People  v. 
E.  T.  Co.,  96  N.  Y.  387;  People  ex  rel.  v.  Wemple,  131  N. 
Y.  64,  68 ;  People  ex  rel.  v.  Campbell,  139  N.  Y.  68 ;  People 
ex  rel.  v.  Wemple,  129  N.  Y.  558 ;  People  v.  A.  B.  T.  Co., 
117  N.  Y.  241.)  The  theory  of  the  appellant  would  result 
in  double  taxation.  {People  ex  rel.  v.  Coleman,  135  N.  Y. 
231.)  The  procedure  of  the  relator  was  regular  and  correct. 
{People  ex  rel.  v.  Campbell,  139  N.  Y.  68.)  The  determinar 
tion  of  the  comptroller  cannot  be  sustained  as  matter  of  fact 
and  was  properly  set  aside.  (Code  Civ.  Proc.  §§  2140,  2143 ; 
Laws  of  1889,  chap.  463.) 

Bartlett,  J.  The  relator  is  a  foreign  corporation  carrying 
on  a  portion  of  its  business  in  this  state.  The  comptroller  of 
the  state  of  New  York  imposed  a  tax  on  the  corporation  for 
the  year  ending  November  1st,  1890,  of  $2,569.99,  under 
chapter  542,  Laws  of  1880,  and  the  acts  amendatory  thereof. 
The  General  Term  of  the  third  department  ordered  a  reduc- 
tion of  the  tax  to  $1,163.74,  and  the  comptroller  appeals  from 
that  order. 

The  facts  are  undisputed ;  the  report  of  the  relator  to  the 
comptroller  fixes  the  amount  of  capital  stock  employed  in  this 
state  at  $372,397.10 ;  the  relator  also  advised  the  comptroller 
that  about  $900,000  of  its  surplus  earnings  were  invested  in 
real  estate  in  the  city  of  New  York,  then  under  lease  and  not 
occupied  by  it,  but  the  intention  was  to  erect  a  new  building 
when  the  existing  leases  expired,  and  to  use  a  small  portion 
of  it  for  the  offices  of  the  company  and  lease  the  remainder  to 
tenants. 
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The  comptroller  insists  that  the  amount  so  invested  in  real 
estate  must  bo  added  to  the  capital  stock  reported  as  employed 
in  this  state  and  the  tax  computed  on  the  total  sum,  while  the 
relator  contends  that  the  real  estate  constitutes  no  part  of  the 
capital  stock  employed  within  this  state. 

We  are  of  opinion  that  the  amount  represented  by  the  real 
estate  was  no  portion  of  the  capital  stock  employed  within 
this  state  even  if  the  $900,000  was  a  part  of  the  capital  stock 
of  the  company ;  it  was  an  independent  investment,  and  waa 
in  no  sense  employed  within  this  state  in  the  transaction 
of  the  ordinary  business  of  the  relator.  {People  ex  rel.  The 
Southern  Cotton  OH  Company  v.  Wemple,  131  N.  Y.  64.) 
If  at  any  time  the  whole  or  any  portion  of  this  real  estate 
should  be  used  by  the  relator  in  carrying  on  its  business  in 
this  state  a  different  question  would  be  presented,  which  need 
not  now  be  considered. 

This  real  estate,  under  the  conditions  existing  in  1890,  was 
taxable  for  general  state  and  local  purposes. 

Our  decision  might  very  well  rest  on  the  foregoing  point, 
but  as  it  is  conceded  that  the  $900,000  invested  in  real  estate 
was  a  portion  of  the  surplus  earnings  of  the  relator,  and  the 
effect  of  this  fact  in  the  case  was  fully  discussed  at  the  bar 
and  in  the  briefs,  we  will  consider  the  question.  In  order  to 
determine  how  surplus  earnings  are  regarded  after  the  pay- 
ment of  expenses  and  dividends,  in  the  taxation  of  foreign 
corporations,  it  is  necessary  to  recall  the  legislative  scheme  as 
disclosed  in  chapter  542,  Laws  of  1880,  and  its  amendments. 

It  is  to  be  observed  that  this  tax  is  not  imposed  upon  prop- 
erty, but  in  the  case  of  a  domestic  corporation  on  its  fran- 
chises, and  of  a  foreign  corporation  on  its  business.  {People 
ex  rel.  Penn.  R.  R.  Co.  v.  Wemple,  138  K  Y.  1.) 

In  the  case  of  a  foreign  corporation  it  is  the  duty  of  the 
taxing  officer  to  first  ascertain  the  amount  of  its  capital  stock 
employed  within  this  state  (Ch.  501,  Laws  1885,  §  11)  and 
then  compute  the  tax  thereon,  as  the  statute  directs.  (Ch. 
542,  Laws  1880,  §  3.)  In  the  case  at  bar  as  the  annual  divi- 
dend was  more  than  six  per  centum,  the  tax  was  fixed  at  one- 
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quarter  mill  upon  each  dollar  of  the  capital  stock  for  each  one 
per  centum  of  dividends,  and  the  total  dividend  declared  was 
twelve  per  centum. 

This  court  has  very  clearly  defined  what  is  capital  stock. 

In  People  ex  rel.  The  Union  Trust  Co.  v.  Coleman  et  al.9 
etc.  (126  N.  Y.  p.  437),  Judge  Finoh  said  : 

"  While  the  nominal  or  par  value  of  the  capital  stock  and 
share  stock  are  the  same,  the  actual  value  is  often  widely  dif- 
ferent. The  capital  stock  of  the  company  may  be  wholly  in 
cash  or  in  property,  or  both,  which  may  be  counted  and 
valued.  It  may  have  in  addition  a  surplus  consisting  of  some 
accumulated  and  reserved  fund,  or  of  undivided  profits,  or 
both,  but  the  surplus  is  no  part  of  the  company's  capital 
stock,  and,  therefore,  is  not  itself  capital  stock.  The  capital 
cannot  be  divided  and  distributed ;  the  surplus  may  be.  But 
the  surplus  does  enter  into  and  form  part  of  the  share  stock, 
for  that  represents  and  absorbs  into,  its  own  value  surplus  as 
well  as  capital,  and  the  franchise  in  addition.  So  that  the 
property  of  every  company  may  consist  of  three  separate  and 
distinct  things,  which  are  its  capital  stock,  its  surplus,  its 
franchise;  but  these  three  things,  several  in  the  owner- 
ship of  the  company,  are  united  in  the  ownership  of  the 
stockholders." 

It  is,  therefore,  clear  that  when  the  comptroller  added  to 
the  sum  of  $372,397.10,  which  was  the  amount  of  relator's 
capital  stock  employed  within  this  state,  the  amount  of  about 
$900,000  of  surplus  earnings  invested  in  real  estate,  he  created 
an  aggregate  which  was  in  no  legal  sense  capital  stock,  nor 
was  it  employed  in  transacting  the  ordinary  business  of  the 
relator  within  this  state. 

It  does  not  follow,  however,  that  the  surplus  of  a  corpora- 
tion escapes  taxation  because  it  constitutes  no  part  of  the 
capital  stock  ;  the  scheme  of  taxation  as  applicable  to  corpora- 
tions, both  domestic  and  foreign,  practically  secures  the  con- 
trary result.  If  the  corporation  pays  six  per  cent  and  over  in 
dividends  the  tax  is  a  quarter  mill  for  each  one  per  cent  of 
dividend  for  each  dollar  of  capital  stock  taking  it  at  par ;  if 
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the  corporation  pays  less  than  six  per  cent  the  tax  is  one  and 
one-half  mills  on  each  dollar  of  capital  stock,  not  taken  at  par, 
but  at  an  appraised  valuation. 

In  either  case  the  surplus  necessarily  exerts  a  controlling 
influence  in  fixing  the  amount  of  the  tax ;  it  must  swell  the 
dividends  declared  or  increases  the  valuation  of  the  capital  stock. 

If  after  bringing  about  one  or  the  other  of  these  results 
the  surplus  is  to  be  treated  as  part  of  and  added  to  the  capital 
stock,  it  would  result  in  double  taxation,  and,  in  the  case  at 
bar,  in  treble  taxation,  as  the  real  estate  in  question  was  sub- 
ject, as  already  pointed  out,  to  taxation  for  general  state  and 
local  purposes. 

We  decide  this  case  on  its  peculiar  facts,  and  are  not  to  be 
understood  as  in  any  way  changing  the  rule  laid  down  in 
People  ex  rel.  Seth  Thomas  Clock  Co.  v.  Wemple  (133  N.  Y. 
323),  that  the  capital  stock  of  a  foreign  corporation  employed 
in  this  state  is  represented  by  the  actual  value  of  its  property, 
whether  in  money  or  goods  or  other  tangible  things  ;  nor  are 
we  dealing  with  the  question  which  the  learned  attorney- 
general  suggested  might  arise  when  the  surplus  alone  should 
be  used  to  purchase  the  property  of  a  foreign  corporation 
employed  within  this  state  in  the  transaction  of  its  ordinary 
business,  and  for  that  reason  it  would  be  claimed  it  was  no 
part  of  the  capital  stock. 

If  a  foreign  corporation  should  see  fit  to  employ  its  surplus 
earnings,  or  any  part  thereof,  in  improving  its  buildings  and 
plant  and  adding  to  the  personal  property  necessary  to  con- 
duct its  business  in  this  state,  instead  of  paying  it  out  in 
dividends  to  stockholders,  or  maintaining  it  as  a  reserved 
fund,  the  situation  would  doubtless  present  a  practical  increase 
of  the  capital  stock  and  be  dealt  with  accordingly.  (Gibbons 
v.  Mahon,  136  IT.  S.  549.) 

In  the  case  at  bar  the  relator  is  taxed  on  all  of  its  capital 
stock  employed  within  this  state,  and  the  order  appealed  from 
should  be  affirmed,  with  costs. 

All  concur. 

Order  affirmed. 
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The  People  of  the  State  of  New  York  ex  rel.  George  J. 
Gould  et  al.,  as  Executors  and  Trustees  Under  the  Will  of 
Jay  Gould,  Deceased,  Appellants,  v.  Edward  P.  Barker 
et  al.,  Commissioners  of  Taxes  and  Assessments  of  the  City 
of  New  York,  Respondents. 

1.  Tax  Assessment  on  Decedent's  Personal  Estate,  against  Exec- 
utors—  Possession  and  Control  of  Estate  —  1  R.  8.  889,  §  5.  The 
admission  of  the  will  to  probate  and  the  issuance  of  letters  testamentary 
thereon  are  not  conditions  precedent  to  such  a  possession  and  control  of 
the  testator's  personal  estate  by  his  executors  as  is  required  by  the  statute 
(1  R.  S.  889,  §  5)  to  authorize  an  assessment  for  taxation  on  such  personal 
estate  against  them  in  their  representative  capacity. 

2.  Assessment  op  Annual  Tax  on  Decedent's  Personal  Estate 
against  Executors,  Prior  to  Issuance  of  Letters  Testamentary. 
An  executor  derives  his  title  to  the  personal  estate  of  his  testator  from  the 
will,  at  the  moment  of  the  testator's  death;  and  where  no  one  else  has  in 
fact  or  in  law  any  possession  or  control  of  the  personal  estate  except  the 
executors,  and  they  have  qualified  as  such  and  the  will  has  been  proved, 
and  the  property  is  so  situated  that  they  can  exercise  every  power  over 
it  that  is  conferred  upon  executors  before  probate,  and  the  last  day  on 
which  the  assessment  for  the  ensuing  year's  tax  can  by  law  be  made  falls 
before  the  admission  of  the  will  to  probate  and  the  issuance  of  letters  tes- 
tamentary, the  possession  and  control  of  the  executors  is  such  as  to 
authorize  an  assessment  at  that  time  upon  the  personal  estate  against 
them  in  their  representative  capacity. 

People  ex  rel.  Gould  v.  Barker,  90  Hun,  609,  affirmed. 

(Argued  June  9,  1896;  decided  October  6,  1896.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  November  15, 
1895,  which  affirmed  an  order  of  Special  Term  dismissing  a 
writ  of  certiorari. 

The  facts,  60  far  as  material,  are  stated  in  the  opinion. 

John  F.  Dillon  for  appellants.  The  taxability  or  non- 
taxability  of  a  person  under  the  laws  relating  to  taxation  in 
the  city  of  New  York  becomes  irrevocably  fixed  on  the  second 
Monday  of  January,  and  cannot  be  changed  or  affected  by 
subsequent  occurrences.     {In  re  Babeock,  115  N".  Y.   450 ; 
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Clark  v.  Norton,  49  N.  Y.  243.)  The  commissioners  of 
taxes  have  no  power,  under  the  statutes  providing  for  the 
taxation  of  personal  property,  to  assess  any  person  as  executor 
or  trustee,  except  for  such  personal  property  as  is  actually 
"  in  his  possession  or  under  his  control "  as  such  executor 
or  trustee.  (4  K.  S.  [8th  ed.]  1094,  §  5  ;  People  ex  rel. 
v.  Comrs.  of  Taxes,  144  N.  Y.  701 ;  People  ex  rel.  v.  Cole- 
man, 119  N.  Y.  137 ;  People  ex  rel.  v.  Barker,  135  N.  Y.  656 ; 
People  ex  rel.  v.  Comrs.  of  Taxes,  17  Hun,  293 ;  Williams 
v.  Holden,  4  Wend.  224 ;  Payson  v.  Tufts,  13  Mass.  493.) 
The  relators,  at  the  time  of  the  assessment  in  question,  to  wit, 
on  the  9th  day  of  January,  1893,  had  no  property  of  the  late 
Jay  Gould  in  their  possession  or  under  their  control.  (4  R.  S. 
[8th  ed.]  2551,  §  16.)  Not  only  is  it  the  fact  that  no  such 
personal  estate  was  in  the  hands  of  the  executors  at  the  date 
referred  to,  but  it  is  obvious  that  such  want  of  possession  and 
control  would  have  been  the  conclusive  presumption  of  the 
law  in  the  absence  of  any  specific  allegation.  (4  It.  S.  [8th 
ed.]  2551,  §  16.)  The  assessment  cannot  be  justified  as  an 
assessment  against  an  "  estate."  An  assessment  can  be  made 
only  against  persons  either  as  individuals  or  as  representatives, 
and  who  are  such  at  the  time  the  assessment  was  made. 
(Trowbridge  v.  Horan,  78  N.  Y.  439  ;  Cromwell  v.  MacLean, 
123  N.  Y.  474.)  The  doctrine  of  relation  does  not  support  or 
warrant  the  judgment  below.  (4  R.  S.  [8th  ed.]  2551,  §  16 ; 
In  re  Swift,  137  ST.  Y.  77 ;  In  re  Curtis,  142  N.  Y.  219 ; 
Williams  v.  Ilolden,  4  Wend.  224 ;  Gilky  v.  Hamilton,  22 
Mich.  283;  Crossfield  v.  Such,  8  Exch.  825;  Morgan  v. 
Thomas,  8  Exch.  302 ;  1  Woerner  on  Admin.  386,  §  172 ;  3 
Redf.  on  Wills,  127;  Bellinger  v.  Ford,  21  Barb.  311.)  A 
proper  proceeding,  in  case  of  any  intentional  delay  on  the 
part  of  a  person  named  executor  in  having  a  will  probated  and 
letters  issued,  is  provided  by  the  Code,  by  which  the  city  offi- 
cers may  have  a  temporary  administrator  appointed,  and  he 
may  be  assessed  in  respect  of  the  property.  (Code  Civ.  Proc. 
§  266S ;  Trowbridge  v.  Horan,  78  N.  Y.  439 ;  Cromwell  v. 
MacLean,  123  N.  Y.  474.) 
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David  J.  Dean  for  respondents.  The  admission  to  probate 
of  decedent's  will  and  the  issuance  of  letters  testamentary 
thereon  were  not  conditions  precedent  to  a  valid  assessment 
for  taxation  against  the  relators  in  their  representative 
character.  (1  R.  S.  chap.  13,  §§  1,  5,  10 ;  Dayton  on  Surr. 
[3d  ed.]  205,  253,  254;  2R.  S.  71,  §  16;  Thomas  v.  Cameron, 
16  Wend.  580 ;  Laws  of  1823,  chap.  262 ;  1  Kent's  Comm. 
464 ;  Hartnett  v.  Wandett,  60  N.  Y.  346 ;  Van  Schaack  v. 
Saunders,  32  Hun,  515;  Smith  v.  Northampton  Bank,  4 
Cush.  1 ;  Hayden  v.  Pierce,  144  N.  Y.  516.)  At  the  time  the 
assessment  was  made  the  relators  had  "  possession  "  or  "  con- 
trol" of  the  personal  estate  of  the  decedent,  within  the 
purview  of  the  statute  relating  to  taxation.  (2  R.  S.  71,  §  16 ; 
People  ex  rd.  v.  Comrs.  of  Taxes,  31  Hun,  235;  People 
ex  rd.  v.  Barker,  143  N.  Y.  646.)  There  is  no  evidence  that 
the  assessment  against  the  relator  was  unequal  or  made  at  a 
higher  proportionate  valuation  than  other  assessments  on  the 
same  roll ;  but  even  if  such  evidence  were  presented  the  court 
would  be  powerless  to  modify  the  assessment  in  this  proceed- 
ing. {People  ex  rd.  v.  Coleman,  21  N.  Y.  S.  R.  178.)  The 
procedure  suggested  by  counsel  for  relators  as  a  means  of 
securing  a  valid  assessment  against  the  estates  of  decedents 
before  probate  is  wholly  inapplicable  to  the  present  case. 
(Code  Civ.  Proc.  §§  2670,  2672  ;  2  R.  S.  §  38 ;  4  Am.  <fe  Eng. 
Ency.  of  Law,  969  ;  Oilman  v.  Williams,  7  Wis.  329.) 

O'Brien,  J.  The  only  question  presented  by  this  appeal 
is  the  validity  of  an  assessment  of  personal  estate,  made  by 
the  defendants  as  commissioners  of  taxes  in  the  city  of  New 
York,  upon  the  relators,  as  executors  and  trustees  under  the 
will  of  the  late  Jay  Gould. 

It  appears  that  Mr.  Gould  died  on  the  2d  day  of  Decem- 
ber, 1892,  leaving  a  will  in  which  the  relators,  his  children, 
were  named  as  executors  and  trustees. 

On  the  13th  of  December,  1S92,  the  relators  presented 
their  petition  to  the  surrogate  of  New  York,  duly  verified,  in 
which  it  was  stated  that  they  were  residents  of  New  York 
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and  the  executors  and  trustees  of  the  will  which  they  prayed 
might  be  admitted  to  probate.  The  relators  also  signed  and 
verified  an  affidavit,  which  was  filed  with  the  petition,  pur- 
suant to  chapter  399  of  the  Laws  of  1892,  in  which  it  was 
stated  that  the  value  of  the  personal  estate  was  $70,000,000, 
and  a  like  statement  was  indorsed  on  the  petition.  The 
citations  to  attend  the  probate  were  returnable  Dec.  27,  and 
due  proof  of  service  of  the  same  upon  all  parties  in  interest  was 
filed  on  that  day  and  the  proofs  given  as  to  the  execution  of  the 
will  and  codicils,  no  objection  having  been  made  to  the  probate. 

On  December  29, 1892,  the  relators  all  qualified  as  executors 
and  trustees  by  taking  and  subscribing  the  proper  oath  of  office. 

On  the  9th  day  of  January,  1893,  the  last  day  upon  which 
by  law  the  defendants  had  the  power  to  make  the  assessment, 
they  assessed  the  relators,  as  executors  and  trustees  under  the 
will,  for  the  personal  estate  at  the  sum  of  $10,000,000. 

On  the  13th  of  January,  1893,  the  decree  was  made  admit- 
ting the  will  to  probate  and  letters  testamentary  issued  to  the 
relators.  The  relators  subsequently  applied  to  the  defendants 
as  commissioners  of  taxes  for  cancellation  of  the  assessment 
and  the  application  was  denied. 

They  then  procured  a  writ  of  certiorari  to  be  issued  at 
Special  Terra  to  review  the  action  of  defendants,  which  on  the 
hearing  was  dismissed  and  this  decision  affirmed  at  General 
Term. 

On  the  hearing  before  the  defendants  the  relators  presented 
questions  with  respect  to  the  justice  of  the  assessment,  based 
upon  allegations  of  inequality,  as  compared  with  that  of  other 
parties.  It  is  admitted  that  under  the  statutes  relating  to  the 
correction  and  reduction  of  assessments  in  the  city  of  New 
York  these  questions  are  not  open  to  review  here.  The  argu- 
ment in  this  court  has  been  confined  to  the  question  of  power 
in  the  defendants  to  make  the  assessment  on  the  9th  of  Janu- 
ary, 1893,  and  that  is  the  only  question  that  need  now  be  consid- 
ered. The  names  of  the  relators  were  placed  upon  the  assess- 
ment rolls  and  the  tax  extended  on  or  before  the  9th  of 
January.     It  is  assumed  on  both  sides,  as  matter  of  law,  that 
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there  was  no  power  to  do  this  after  that  date,  and  such  is  the 
effect  of  the  authorities  on  the  question.  {In  re  HabcGck,  115 
N.  Y.  450 ;  Clark  v.  Norton,  49  K  Y.  243  ;  Sisters  of  St. 
Frcmcis  v.  Mayor,  etc.,  51  Hun,  355 ;  affd.,  112  N.  Y.  677.) 

The  relators  could  not  lawfully  have  been  assessed  for  the 
personal  estate  of  the  deceased  unless,  at  the  time,  said  estate 
was  in  their  possession,  or  under  their  control,  as  executors  or 
trustees,  within  the  meaning  of  the  statute.  (1 K.  S.  [1st  ed.] 
389,  §  5.) 

The  contention  of  the  learned  counsel  for  the  relator  is  that, 
since  the  adjudication  of  the  surrogate  admitting  the  will  to 
probate  was  not  made,  or  the  letters  testamentary  delivered, 
till  four  days  after  the  assessment  was  made,  that  is,  on  the 
13th  of  January,  the  relators  did  not  and  could  not  have  such 
possession  or  control  of  the  personal  estate  at  the  time  the 
assessment  was  made.  We  think  that  this  contention  cannot 
prevail.  The  relators  resided  and  were  personally  within  the 
jurisdiction  of  the  commissioners,  and  the  assessment  in  form 
is  in  compliance  with  all  the  legal  formalities  requisite  to  con- 
stitute a  valid  charge  against  executors  or  trustees  for  the  per- 
sonal estate  in  their  possession  or  under  their  control.  It  is 
the  general  policy  of  the  law,  and  in  fact  the  express  com- 
mand of  the  statute,  that  all  property  within  the  state,  not 
expressly  exempted,  shall  be  liable  to  taxation.  Equality,  so 
far  as  practicable,  is  the  principle  upon  which  every  just  or 
reasonable  system  of  taxation  must  be  based.  The  proposition 
which  the  learned  counsel  for  the  relators  has  insisted  upon  in 
the  argument  of  this  appeal  with  so  much  earnestness  and  sup- 
ported with  so  much  ability  would,  if  sanctioned  and  acted 
upon,  go  far  to  destroy  this  principle  entirely,  both  in  theory 
and  practice.  His  argument  proceeds,  and  his  conclusion  is 
based  upon  premises  that  seem  to  us  to  be  erroneous ;  that  is 
to  say,  that  the  probate  of  the  will  and  the  possession  by  the 
executors  and  trustees  of  the  letters  testamentary  were  neces- 
sary conditions  that  must  precede  any  possession  or  control 
of  the  personal  estate  by  them  in  law  or  in  fact,  within  the 
meaning  of  the  statute. 


_! 
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It  is  clear  that  Mr.  Gould  in  his  lifetime  had  the  power  to 
dispose  of  this  vast  estate  in  such  manner  as  seemed  best  to 
him,  and  that  he  exercised  that  power  in  one  of  the  methods 
sanctioned  by  law,  that  is,  by  will  duly  executed  to  take  effect 
at  his  death.  This  disposition  by  the  deceased  owner  neces- 
sarily implies  that  he  has  transferred  the  property  to  others, 
and  so  at  the  moment  of  his  death  it  passed  to  the  legatees 
and  beneficiaries  designated  by  him  in  his  will,  and,  therefore, 
passed  to  the  relators. 

It  is  true  that  by  statute  the  executors  were  deprived  of 
power  to  dispose  of  the  property,  except  for  the  purpose  of 
paying  funeral  charges,  or  to  interfere  with  it,  except  so  far 
as  necessary  for  its  preservation  until  letters  were  granted  to 
them  by  the  public  authorities  after  an  adjudication  that  the 
will  was  executed  by  a  competent  person  and  with  the  neces- 
sary legal  formality.  But  these  limitations  upon  their  powers 
for  the  purposes  of  administration  did  not  affect  their  title, 
possession  or  control  of  the  property  in  the  sense  in  which 
these  terms  are  used  in  the  statute.  When  a  deceased  person 
has  disposed  of  his  personal  estate  by  will,  the  title,  possession 
and  control  thereof,  from  the  moment  of  his  death,  must  be 
vested  in  some  one,  and  in  the  absence  of  some  wrongful  inter- 
ference by  a  stranger,  it  is  in  the  person  designated  for  that 
purpose  by  the  deceased  owner  in  the  instrument  by  which  he 
has  made  the  disposition. 

The  executor  derives  his  appointment  and  his  title  to  the 
estate  from  the  will,  though  he  is  without  any  substantial 
power  of  disposition  or  administration  until  the  probate  court 
grants  him  authenticated  evidence  of  his  title  and  his  right  in 
the  form  of  letters  testamentary  upon  proof  of  the  will. 
(Redf.  on  Surr.  254.) 

The  will  is  the  source  of  the  executor's  title  and  general 
powers.  The  letters  testamentary,  founded  upon  the  probate 
of  the  will,  do  not  create  the  executor  nor  confer  title  upon 
him,  but  is  the  authentic  evidence  of  the  power  conferred  by 
the  will  and  which  existed  before  they  were  granted.  (Hart- 
nett  v.  Wandell,  60  K  Y.  346.)  The  property  of  the  testator 
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is  in  the  legal  custody  of  the  executor  appointed  by  the  will, 
before  probate,  and  he  may  exercise  many  of  the  powers  of  an 
owner  over  it.  He  cannot  dispose  of  it,  but  he  may  take  it 
into  his  manual  possession  for  safe  keeping.  (  Van  Sehaack  v. 
Sau?ider8y  32  Hun,  515 ;  Smith  v.  Ifortharrvpton  Bank,  4 
Cush.  1.) 

In  this  case,  after  the  death  of  the  testator,  no  one  had  in 
fact  or  in  law  any  possession  or  control  of  the  personal  estate 
except  the  relators.  It  consisted  of  certain  securities  which 
were  deposited  in  a  vault  in  the  city  to  which  they  had 
access.  They  could  exercise  every  power  over  the  property 
that  is  conferred  upon  executors  by  the  will  or  by  law  before 
probate  and  no  one  else  could.  The  probate  of  the  will  and 
letters  testamentary  removed  the  prohibition  of  the  statute 
against  disposing  of  the  property  or  interfering  with  it  except 
for  its  preservation,  but  in  all  other  respects  the  rights  and 
powers  of  the  relators  were  the  same  before  as  after  the  pro- 
bate, though  in  some  respects  they  may  have  been  held  in 
abeyance  by  force  of  the  statute.  The  title,  possession  and 
control  which  the  deceased  owner  had  passed  from  him  at  the 
moment  of  his  death  under  and  by  virtue  of  the  will  to  the 
executors  and  beneficiaries.  The  temporary  restrictions 
upon  the  power  of  disposition,  imposed  by  the  statute  for  the 
protection  of  the  estate,  had  no  effect  upon  the  actual  pos- 
session and  custody  of  the  property.  They  had  all  the  posses- 
sion and  control  that  was  usual  under  such  circumstances  and 
reasonably  possible  considering  the  great  magnitude  of  the 
estate  and  the  nature  and  character  of  the  property.  The  pos- 
session and  custody  which  the  testator  had  was  continued  in 
the  relators  by  force  of  his  will  for  every  purpose  of  taxation 
as  well  as  protection.  Any  other  conclusion  would  involve  the 
anomaly  that  seventy  millions  of  property  could  exist  in  full 
view  of  the  commissioners  without  any  power  on  their  part  to 
include  it  in  the  assessment  rolls. 

The  learned  counsel  for  the  relators  suggests  that  in  such  a 
case  the  proper  procedure  would  be  the  appointment  of  a 
temporary  administrator  under  §  2668  of  the  Code.     But  an 
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application  for  that  purpose  can  be  made  only  by  a  person 
who  is  either  a  creditor  or  interested  in  the  estate,  and  the 
defendants,  the  commissioners  of  taxes,  held  no  such  relations 
to  the  estate,  and  consequently  had  no  standing  to  make  the 
application.  The  title  to  the  property  was  in  the  relators 
when  the  assessment  was  made,  if  not  by  the  terms  of  the 
will,  then  under  the  doctrine  of  relation.  It  is  admitted  that 
they  had  possession  and  control  of  it,  at  least  for  every  pur- 
pose of  care  and  protection,  and  we  think  that  persons  stand- 
ing in  such  relations  to  the  personal  estate  of  a  deceased 
person  who  has  disposed  of  it  by  will  are  in  the  possession 
and  control  of  the  property  within  the  meaning  of  the  statute 
for  all  purposes  of  taxation. 

The  order  appealed  from  should,  therefore,  be  affirmed, 
with  costs. 

All  concur. 

Order  affirmed. 
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1.  Diverted  Negotiable  Paper — Rights  op  Holder  por  Value.       „1?4    ??* 
The  rights  of  a  holder  of  wrongfully  diverted  negotiable  paper,  acquired 
by  bim  for  value  before  due,  cannot  be  defeated  without  proof  of 
actual  notice  of  the  defect  in  title,  or  bad  faith  on  his  part  evidenced  by 
circumstances. 

2.  Presumption  as  to  Relations  op  Parties  to  Negotiable  Paper. 
One  who  takes  negotiable  paper  for  value  before  due,  without  actual 
notice  of  any  defect  therein,  has  the  right  to  assume  that  the  relations  to 
the  paper  of  every  party  whose  name  appears  on  it  arc  precisely  what 
they  appear  to  be. 

8.  Wrongful  Dealings  by  Oppicer  op  Corporation  with  Negoti- 
able Corporate  Paper,  Originally  Payable  to  a  Third  Party. 
The  principle,  that  where  an  officer  or  agent  of  a  corporation  makes  a  cor- 
porate obligation  payable  to  himself,  it  bears  upon  its  face  sufficient  notice 
of  his  incapacity  to  issue  it,  when  he  attempts  to  deal  with  it  for  his  own 
benefit,  does  not  apply  where  an  officer  or  agent  deals  with  a  corporate 
note,  executed  by  himself  as  such  officer  or  agent,  but  originally  payable 
to  a  third  party,  and  which,  so  far  as  appears  upon  its  face,  had  been  reg- 
ularly issued  to  the  original  payee  and  by  him  transferred  to  a  firm  of 
which  the  officer  is  a  member  and  for  which  he  acted  in  dealing  with  the  note. 
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4.  Rights  of  Holder,  fob  Value,  of  Corporate  Promimory  Note 
Originally  Payable  to  a  Third  Party,  Wrongfully  Negotiated 
by  the  Officer  by  whom  Executed.  If  the  president  of  a  corporation, 
who  is  authorized  to  make  corporate  notes  for  a  corporate  purpose,  makes 
a  corporate  note  regular  in  form  and  attested  by  the  secretary,  payable  to 
the  order  of  a  third  party,  who  in  fact  has  no  interest  therein,  and  the 
note  is  indorsed  by  the  nominal  payee,  to  a  mercantile  firm  of  which  the 
president  is  a  member,  or  in  blank,  and  then  indorsed  by  the  firm,  and  the 
president  thereafter  wrongfully  delivers  the  note,  before  maturity,  to  a 
stranger  having  no  actual  knowledge  or  notice  of  a  defect  in  the  title,  as 
collateral  security  for  a  cash  advance  of  more  than  its  amount  upon  a 
note  of  the  firm  and  for  its  benefit,  the  fact  that  the  corporate  note  bears 
upon  its  face  the  signature,  as  president,  of  the  party  dealing  with  it,  is 
not  sufficient  to  put  the  transferee  upon  inquiry,  so  as  to  render  him 
chargeable  with  knowledge  of  all  the  facts  that  such  inquiry  would  have 
revealed,  and  hence  does  not  deprive  him,  as  matter  of  law,  of  the  charac- 
ter of  a  bona  fide  purchaser,  so  as  to  prevent  him,  on  becoming  absolute 
owner  of  the  note  after  its  maturity,  by  consent  of  the  pledgor  and  appli- 
cation of  its  proceeds  upon  the  debt,  or  a  subsequent  holder,  for  value, 
from  enforcing  the  note  against  the  corporation. 

Cheever  v.  P.,  8.  &  L.  E.  R.  B.  Co.,  72  Hun,  880,  reversed. 

(Argued  April  23,  1896;  decided  October  6,  1896.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  upon 
an  order  made  October  13,  1893,  which  overruled  plaintiffs 
exceptions  taken  on  the  trial  at  Circuit  and  ordered  to  be 
heard  in  the  first  instance  at  General  Term,  and  directed 
judgment  for  the  defendant  dismissing  the  plaintiffs  com- 
plaint as  to  the  first  and  second  causes  of  action  therein 
contained. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinions. 

Austen  G.  Fox  for  appellant.  The  presumption  is  that 
the  rights  and  relations  of  parties  to  negotiable  paper  are  pre- 
cisely such  as  they  appear  upon  its  face  to  be.  (Ifoge  v.  Lan- 
sing, 35  N.  Y.  .136  ;  Colson  v.  Arnot,  57  K  Y.  259.)  When 
these  notes  were  offered  as  collateral  security  for  a  loan  to  the 
firm  of  M.  S.  Frost  &  Son,  each  note,  upon  its  face,  appeared 
to  be,  not  a  corporate  obligation  created  by  the  president  in 
his  own  favor,  but,  rather,  a  corporate  obligation  issued  regu- 
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larly,  for  value,  to  a  stranger,  John  T.  Bruen,  and  indorsed 
by  him,  for  value,  to  M.  S.  Frost  &  Son,  who  were  then  the 
ostensible  owners.  (Hoge  v.  Lansing,  35  N.  Y.  136 ;  M.  B. 
Assn.  v.  IT.  T.  dk  S.  W.  Z.  Co.,  35  N.  Y.  505;  Belmont 
Branch  Bank  v.  Hoge,  35  N.  Y.  65 ;  Magee  v.  Badger,  34  N. 
Y.  247 ;  Colson  v.  Arnot,  57  N.  Y.  259  ;  Central  Bank  of  B. 
v.  Hammett,  50  N.  Y.  158 ;  Jarvis  v.  Jf.  B.  Co.,  148  N.  Y. 
652 ;  Goodman  v.  Simonds,  20  How.  [U.  S.]  365,  366.)  The 
fact  that  Mr.  Frost,  who  presented  the  notes  on  behalf  of  M. 
S.  Frost  &  Son,  was  president  of  the  defendant  corporation 
did  not  show,  as  matter  of  law,  that  the  firm  of  M.  S.  Frost 
&  Son  were  not  the  owners  of  the  notes.  (Ex  parte  BushneU, 
3  M.,  D.  &  DeG-.  615 ;  Exchange  Bank  v.  Mmteath,  26  K  Y. 
505 ;  17  Barb.  171 ;  Bank  of  N.  Y.  N.  B.  Assn.  v.  A.  D.  & 
T.  Co.,  143  N.  Y.  559 ;  Jarvis  v.  M.  B.  Co.,  148  N.  Y.  652 ; 
Bank  of  Genesee  v.  Patchin  Bank,  13  N.  Y.  309 ;  F.  &  M. 
Bank  v.  B.  &  J).  Bank,  16  N.  Y.  125 ;  Smith  v.  Lusher,  5 
Cow.  688,  711 ;  Gale  v.  Miller,  44  Barb.  420 ;  Ridley  v.  Tay- 
lor, 13  East,  175 ;  Swan  v.  Steele,  7  East,  210.)  The  president 
having  been  authorized  to  give  the  corporate  notes  to  the 
amount  of  $10,000,  it  is  no  defense  as  against  a  purchaser  for 
value,  without  notice,  for  the  corporation  to  show  that  the 
president  abused  his  authority,  and  did  not  apply  the  notes  to 
the  purpose  which  was  indicated  in  the  resolution  of  authority. 
(Jarvis  v.  M .  B.  Co.,  148  K  Y.  652 ;  Bank  of  Bengal  V. 
Macleod,  7  Moore  P.  C.  35  ;  Ridway  v.  Farmer^  Bank,  12 
S.  &  R.  255 ;  City  of  Lexington  v.  Butler,  14  Wall.  282 ; 
Exchange  Bank  v.  Monteath,  17  Barb.  171.) 

Frank  Sullivan  Smith  for  respondent.  The  plaintiff  is  not 
a  bona  fide  holder  of  the  notes,  for  value,  without  notice  of 
facts  affecting  their  validity  before  maturity,  and  in  the  usual 
course  of  business,  and,  therefore,  cannot  recover  upon  said 
notes.  (  Wilson  v.  M.  E  R.  Co.,  120  N.  Y.  145 ;  A.  E  Nat. 
Bank  v.  N.  Y  B.  <&  P.  Co.,  148  K  Y.  698 ;  M.  L.  Ins.  Co.  v. 
F  S.  St.,  etc.,  R.  R.  Co.,  139  N.  Y.  146, 151;  Gerard  v.  McCor- 
mick,  130  K  Y.  261 ;  Pendleton  v.  Fay,  2  Paige,  202 ;  Shaw 
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v.  Spencer,  100  Maes.  388 ;  Garrard  v.  P.  <&  C.  R.  R.  Co.,  29 
Penn.  St.  154 ;  Farrington  v.  S.  B.  R.  R.  Co.,  150  Mass.  406 ; 
Petre  v.  Clark,  11  S.  &  R.  377;  Culver  v.  R.  R.  E  Co.,  91 
Penn.  St.  367.)  The  pledge  of  the  notes  in  suit  by  the  presi- 
dent of  the  railroad  company  was  unauthorized  and  cannot 
bind  the  defendant.  {Shaw  v.  &  H.  N.  Co.,  144  N.  Y. 
220 ;  Cumming  v.  Williamson,  1  Sandf.  Ch.  17 ;  Waldron  v. 
McComb,  1  Hill,  111 ;  Bloorner  v.  Waldron,  3  Hill,  361 ;  A. 
F.  Ins.  Co.  v.  Bay,  4KY.9;  Merchants'  Bank  of  C.  v.  Liv- 
ingston, 74  N.  Y.  223 ;  Wright  on  Agency,  79 ;  Mechem  on 
Agency,  §  356  ;  Story  on  Agency,  78 ;  Randolph  on  Cornel. 
Paper,  §  794 ;  Bank  of  Bengal  v.  Macleod,  7  Moore  P.  C. 
35  ;  Francia  v.  Joseph,  3  Edw.  Ch.  182 ;  Perry  v.  C.  B.  C.  W. 
W.  Co.,  67  Hun,  456 ;  143  K  Y.  637.)  The  trial  court  prop- 
erly  declined  to  submit  to  the  jury  any  of  the  questions  pro- 
posed by  the  plaintiff,  and  properly  directed  a  verdict  in  favor 
of  the  plaintiff.  (  Wilson  v.  M.  E.  R.  Co.,  120  N.  Y.  145 
Pendleton  v.  Fay,  2  Paige,  202 ;  Garrard  v.  P.  A  C.  R.  R. 
Co.,  29  Penn.  St.  154;  Shaw  v.  Spencer,  100  Mass.  388 
Thompson  on  Trials,  §  1931 ;  Williams  v.  Hartshorn,  30  Ala. 
211 ;  Hardy  v.  Simpson,  13  Ired.  L.  132,  139 ;  Sturtevant  v, 
Ballard',  9  Johns.  337 ;  Parsley  v.  Be  Mattos,  1  Burr.  467 
Bigelow  on  Fraud  (1st  ed.),  468 ;  Gage  v.  Parker,  25  Barb 
141,  145 ;  Erwin  v.  Voorhees,  26  Barb.  127.) 

O'Brien,  J.  The  complaint  in  this  action  contained  four 
separate  causes  of  action,  each  upon  a  promissory  note  of  the 
defendant.  The  last  two  causes  of  action  were  not  defended, 
and  upon  these  the  plaintiff  recovered,  but  was  defeated  upon 
the  two  notes  embraced  in  the  first  and  second  causes  of  action. 
The  defense  to  these  two  notes  was  that  they  were  made  by 
the  defendant's  president,  one  M.  S.  Frost,  and  by  him  wrong- 
fully diverted  from  the  uses  and  purposes  for  which  they  were 
intended  to  his  own  personal  or  private  benefit,  or  the  benefit 
of  a  firm  of  which  he  was  a  member,  and  that  the  plaintiff  is 
not  a  hona  fide  holder,  but  chargeable  with  notice  of  these 
facts. 
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The  following  are  copies  of  the  two  notes  in  controversy, 
with  the  indorsements  thereon  when  put  in  circulation  by  the 
defendant's  president : 
"  $5,000.  Greenville,  Pa.,  FeVy  24thy  1888. 

"Four  months  after  date  the  Pittsburgh,  Shenango  and 
Lake  Erie  Railroad  Company  promises  to  pay  to  the  order  of 
John  T.  Bruen  five  thousand  dollars,  at  the  American  Exchange 
National  Bank,  New  York  City. 

"Value  received.        THE  PITTSBURGH,  SHENANGO 
"  Attest,  &  LAKE  ERIE  RAILROAD 

"  E.  S.  Templeton,         COMPANY. 

"  Secretary.  By  M.  S.  Frost, 

"  President" 
Indorsed : 
"  Pay  to  the  order  of  M.  S.  Frost  &  Son, 

"  John  T.  Bruen, 
"M.  S.  Frost  &  Son." 

"  $5,000.00  Greenville,  Pa.,  FeVy  2±th,  1888. 

"  Three  months  after  date  the  Pittsburgh,  Shenango  and 
Lake  Erie  Railroad  Company  promises  to  pay  to  the  order  of 
John  T.  Bruen  live  thousand  dollars,  at  the  American  Exchange 
National  Bank,  New  York  City. 

"Value  received.        THE  PITTSBURGH,  SHENANGO 
"Attest,  &  LAKE  ERIE  RAILROAD 

"  E.  S.  Templeton,  COMPANY. 

"Secretary.  By  M.  S.  Frost, 

"  President" 
Indorsed  —  "John  T.  Brcjen, 

"M.  S.  Frost  &  Son." 

The  body  of  these  notes  and  every  part  of  them  except 
the  signature  of  the  president  was  in  the  handwriting  of 
Templeton,  the  secretary..  The  president  was  authorized  by 
the  board  of  directors  to  issue  the  corporate  notes  to  the 
extent  of  $10,000  for  the  purpose  of  purchasing  flat  cars. 
In  March,  1888,  before  the  notes  became  due,  Frost  went  to 
Boston  and  there  negotiated  a  cash  loan  of   $30,000  from 
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Francis  A.  Brooks  for  the  benefit  of  M.  S.  Frost  &  Son,  giv- 
ing the  firm  note  therefor  and  delivering  to  him  the  two 
notes  in  question,  indorsed  as  they  now  appear,  with  other 
obligations,  as  collateral  security  for  the  payment  of  this  loan. 
Subsequent  to  the  maturity  of  the  notes  Brooks  became  the 
absolute  owner  by  consent  of  the  pledgor  and  the  proceeds 
applied  upon  the  debt,  and  still  later  he  transferred  them  to  a 
third  party,  and  they  have  come  to  the  hands  of  the  plaintiff 
for  value.  It  is  not  claimed  that  the  plaintiff  occupies  any 
other  or  different  position  than  Brooks  would  if  he  had 
brought  the  action  upon  the  notes  at  maturity.  Bruen,  the 
payee  of  the  notes,  was  the  private  secretary  of  Frost,  the 
president,  and  the  notes  were  made  payable  to  him  by  Tem- 
pleton,  the  secretary  of  defendant,  who  drew  them  in  that 
form  at  the  suggestion  of  the  president.  There  is  not  and 
cannot  be  any  dispute  with  respect  to  the  authority  of  Frost 
to  make  the  notes.  They  were  made  with  sufficient  authority, 
the  fraud  upon  the  defendant  consisting  in  the  wrongful  use 
of  them  when  made  for  a  legitimate  purpose  by  the  president 
for  his  own  private  business. 

"Nor  is  there  any  dispute  with  respect  to  the  fact  appearing 
on  the  plaintiff's  case,  that  Brooks  paid  value  for  the  notes  and 
made  present  advances  in  cash  to  Frost  in  the  sum  already 
stated.  It  is  equally  clear  upon  the  record  that  Brooks  had 
no  actual  knowledge  of  the  facts  surrounding  the  origin  of  the 
paper  or  of  the  diversion  of  it  by  the  president.  He  received 
the  notes  and  made  the  advances  in  Boston,  whereas  they 
were  made  and  the  transactions  stated*  with  respect  to  them 
took  place  in  a  distant  state,  where  the  office  of  the  company 
was,  and  is  indicated  on  the  paper  as  the  place  where  made. 

The  learned  trial  judge  held  as  matter  of  law  that  the 
plaintiff  could  not  recover  upon  the  notes  for  the  reason  that 
he  was  chargeable  .with  knowledge  of  the  facts  and  circum- 
stances that  rendered  them  invalid  in  the  hands  of  Frost. 
The  plaintiff  is,  doubtless,  chargeable  with  such  knowledge 
or  notice  as  to  the  antecedent  equities  of  the  defendant  as 
Brooks,  his  assignor,  had,  but  with  no  others.     If  the  notes 
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were  valid  obligations  in  the  hands  of  Brooks  the  plaintiff 
may  assert  every  right  that  he  could  have  asserted.  It  needs 
no  argument  to  show  that  if  Brooks  had  knowledge  or  notice 
or  is  in  law  chargeable  with  knowledge  or  notice  of  the  fraud 
by  means  of  which  the  notes  were  diverted  from  the  purpose 
for  which  they  were  authorized  to  be  made,  that  the  plaintiff 
cannot  recover.  But  it  is  not  claimed  that  he  knew  anything 
about  the  origin  or  diversion  of  the  paper  in  fact.  All  that 
is  claimed  is  that  when  it  was  presented  to  him  in  Boston  by 
Frost,  whom  he  knew  to  be  the  president  of  the  railroad, 
there  was  enough  upon  the  face  of  the  paper  to  put  him  upon 
inquiry  and,  therefore,  to  charge  him  with  knowledge  of  all 
the  facts  that  such  inquiry  would  have  disclosed.  He  knew 
nothing,  so  far  as  appears,  outside  of  the  paper  itself,  except 
the  fact  that  the  party  presenting  it  was  defendants'  presi- 
dent and  that  he  was  proposing  to  pledge  the  notes  for  his 
own  debt,  or  rather  for  the  debt  of  his  firm,  which  for  all  the 
purposes  of  the  question  may  be  assumed  to  be  the  same 
thing.  The  question  in  the  case  is,  therefore,  reduced  to  a  very 
narrow  inquiry,  and  that  is  whether  Brooks,  standing  in  all 
other  respects  in  the  position  and  sustaining  the  character  of 
a  bonajide  purchaser  of  negotiable  paper,  is  deprived  of  that 
character  and  the  benefits  of  that  position  by  reason  of  any- 
thing appearing  upon  the  face  of  the  notes  themselves. 

The  mind,  at  the  threshold  of  the  inquiry,  encounters  two 
principles  that  point  in  opposite  directions  and  lead  to  differ- 
ent conclusions,  as  the  one  or  the  other  is  allowed  to  prepon- 
derate in  the  mental  process  of  determining  the  legal  rights 
of  the  parties.  On  the  one  hand  is  the  principle  which  pro- 
tects a  bona  fide  holder  of  commercial  paper  from  existing 
antecedent  equities  between  the  parties,  and  on  the  other  the 
principle  which  protects  a  corporation  from  the  unauthorized 
and  fraudulent  acts  of  its  own  officers.  There  is  not  much 
difficulty  in  stating  the  rule  of  law  defining  the  duties  and 
obligations  of  a  party  to  whom  negotiable  paper  is  presented 
for  discount  or  sale  before  due.  He  is  not  bound  at  his  peril 
to  be  on  the  alert  for  circumstances  which  might  possibly 
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excite  the  suspicion  of  wary  vigilance ;  he  does  not  owe  to 
the  party  who  puts  the  paper  afloat  the  duty  of  active  inquiry 
in  order  to  avert  the  imputation  of  bad  faith.  The  rights  of 
the  holder  are  to  be  determined  by  the  simple  test  of  honesty 
and  good  faith,  and  not  by  a  speculative  issue  as  to  his  dili- 
gence or  negligence.  The  holder's  rights  cannot  be  defeated 
without  proof  of  actual  notice  of  the  defect  in  title  or  bad 
faith  on  his  part  evidenced  by  circumstances.  Though  he  may 
have  been  negligent  in  taking  the  paper,  and  omitted  pre- 
cautions which  a  prudent  man  would  have  taken,  nevertheless, 
unless  he  acted  mala  fide,  his  title,  according  to  settled  doc- 
trine, will  prevail.  {Magee  v.  Badger,  34  K  Y.  249 ;  Am. 
M.  Nat  Bk.  v.  N.  Y.  Belting  etc.,  Co.,  148  K  Y.  705 ; 
Knox  v.  Eden  Musee  Am.  Co.,  148  N.  Y.  454 ;  Canajoharie 
Nat.  Bk.  v.  Diefendorf,  123  K  Y.  202  ;  Vosburgh  v.  Die/en- 
dor/,  119  N.  Y.  357;  Jarvis  v.  Manhattan  Beach  Co.,  148 
N.  Y.  652.) 

Applying  these  rules  to  the  conceded  facts  of  the  case,  it 
seems  to  me  to  be  impossible  to  impute  bad  faith  to  Brooks  in 
the  transaction.  He  advanced  a  large  sum  of  money  on  the 
faith  cf  the  paper,  without  any  actual  knowledge  that  the  relar 
tions  of  the  party  with  whom  he  dealt  to  the  paper  were  dif- 
ferent from  what  they  appeared  to  be  on  the  face  of  it.  The 
question  now  is,  not  what  the  facts  were,  but  what  they 
appeared  to  be,  and  what  he  had  the  right,  from  the  notes 
themselves,  to  assume.  lie  had  the  right  to  assume  that  the 
relations  to  the  paper  of  every  party  whose  name  appeared  on 
it  were  precisely  what  they  appeared  to  be.  (Iloge  v.  Lan- 
sing, 35  N.  Y.  136.)  He  had  the  right  to  believe  that  the 
notes  had  been  issued  by  the  defendant  to  Bruen  for  value  in 
the  regular  course  of  business,  and  were  by  him  transferred 
to  Frost  &  Son  in  like  manner.  There  was  nothing  to  sug- 
gest to  him  that  Frost  was  dealing  with  paper  that  belonged 
to  the  railroad  for  his  own  benefit.  The  appearances  were 
that  the  defendant  had  put  the  notes  in  circulation  by  delivery 
to  Bruen,  and  that  they  came  to  Frost's  firm  in  the  regular 
course  of  business  for  value  and  were  then  the  property  of 
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the  firm.     It  is  quite  true  that  all  these  appearances  were 
deceptive  and  that  the  actual  facts  were  otherwise.     But  how 
was  a  banker  or  business  man  in  Boston  to  know  or  suspect 
that  Bruen  was  only  the  nominal  payee  and  a  mere  instru- 
ment in  the  transaction  to  enable  the  president  to  divert  the 
paper  to  his  own  use.     The  name  of  the  party  who  presented 
it  and  had  it  in  his  possession  appeared  on  the  face  of  the 
paper  to  have  signed  it  as  president.     The  name  of  another 
officer  of  the  corporation  was  upon  it  also,  attesting  its  regu- 
larity, and  everything  was  in  his  handwriting  except  the  sig- 
nature of  the  president  and  the  indorsement  of  the  payee. 
So  far  as  Brooks  was  concerned,  the  paper  showed  that  it  had 
been  issued  to  a  stranger  in  the  regular  course  of  business,  and, 
through  his  indorsement,  had  come  to  the  hands  of  a  mercan- 
tile firm  of  which  the  president  of  the  corporation  was  a  mem- 
ber.    If  this  were  the  fact,  there  is  no  doubt  as  to  his  right  to 
use  it  in  the  business  of  the  firm.     The  holder  of  a  note  who 
has  no  actual  knowledge  or  notice  of  a  defect  in  the  title,  or 
other  equities  between  the  parties,  when  circumstances  come 
to  his  knowledge  sufficient  to  put  him  upon  inquiry,  is  charge- 
able with  knowledge  of  all  the  facts  that  such  inquiry  would 
have  revealed.     The  difficulty  in  this  case  is  to  find  the  cir- 
cumstance which  can  be  said  to  be  sufficient  to  put  Brooks 
upon  the  inquiry.     There  was  absolutely  nothing  on  the  face 
of  the  paper  except  the  signature,  as  president,  of  the  party 
who  was  dealing  with  it,  and  that,  we  think,  was  not  sufficient 
in  view  of  the  fact  that  the  appearances  were  that  he  was  a 
purchaser  from  a  third  party. 

The  principle  that  applies  in  a  case  where  an  officer  of  a 
corporation  makes  the  corporate  obligation  payable  to  himself, 
and  then  attempts  to  deal  with  it  for  his  own  benefit,  does  not 
aid  in  solving  the  question  in  this  case.  When  paper  of  that 
character  is  presented  by  the  officer  or  agent  of  the  corpora- 
tion, it  bears  upon  its  face  sufficient  notice  of  the  incapacity 
of  the  officer  or  agent  to  issue  it.  (Hanover  Bank  v.  Am.  Dock 
cfe  T.  Co.,  148  N.  Y.  612;  Bank  of  N.  Y.,ete.,  v.  Am.  Dock 
cfe  T.  Co.,  143  K  Y.  559 ;  Wihon  v.  M.  K  B.  Co.,  120  K  Y. 
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145  ;  Gerona  v.  McCormick,  130  N.  Y.  261.)  There  are 
numerous  cases  that  belong  to  that  class  cited  by  the  learned 
counsel  for  the  defendant  on  his  brief.  There  is  a  manifest 
distinction  between  them  and  the  case  at  bar.  Here  the  officer 
was  not  dealing  with  the  corporate  notes  payable  to  himself 
but  with  notes  that  had  been  regularly  issued,  so  far  as  appeared 
from  their  face,  to  a  stranger  and  by  him  transferred  to  a  firm 
of  which  the  officer  was  a  member  and  for  which  he  acted  as 
agent  in  procuring  the  loan  from  Brooks  and  pledging  them 
as  security.  The  presence  of  Frost's  name  upon  the  paper,  as 
one  of  the  agents  who  issued  it,  was  not  naturally  or  reason- 
ably calculated,  under  the  circumstances,  to  arouse  suspicion 
in  the  mind  of  Brooks,  or  to  lead  him  to  believe  that  the 
president  was  attempting  to  defraud  the  corporation  in  dis- 
posing of  the  notes.  None  of  the  cases  cited  by  the  learned 
counsel  for  the  defendant  sustain  the  proposition  that  such  a 
circumstance  is  sufficient  to  put  the  purchaser  of  negotiable 
paper  upon  inquiry  or  charge  him  with  knowledge  of  the 
fact  in  case  he  fails  to  make  it,  and  there  are  many  cases  that 
tend  to  support  the  contrary  view.  {Am.  Ex.  Wat.  Bank  v. 
W.  Y.  B.  &  P.  Co.,  148  K  Y.  698 ;  Miller  v.  Consolidation, 
Bank,  48  Penn.  St.  514;  Walker  v.  Kee,  14  S.  C.  142.) 

It  is  said  that  if  the  plaintiff's  right  to  recover  in  this  case 
is  sanctioned  by  this  court  an  easy  way  will  be  opened  for  the 
perpetration  of  frauds  upon  corporations  by  officers  intrusted 
with  its  negotiable  obligations,  and  that  the  device  of  making 
the  paper  payable  to  the  order  of  a  nominal  payee,  interested 
or  aiding  in  the  fraud,  will  be  a  favorite  one  to  accomplish 
the  end.  We  must  leave  all  such  cases  to  be  dealt  with  upon 
the  peculiar  facts  and  circumstances  as  they  arise.  It  is  more 
reasonable  and  just  to  assume  that  corporations  will  l>e  able 
to  protect  themselves  by  proper  vigilance  from  the  dishonesty 
of  their  own  officers,  than  to  impute  to  parties  who  have 
taken  the  paper  for  value,  ignorant  of  its  origin,  constructive 
knowledge  of  the  facts  upon  such  circumstances  as  exist  in 
this  case. 

We  think  that  there  was  nothing  on  the  face  of  the  paper 
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or  in  the  facts  shown  to  warrant  the  court  in  holding  as  matter 
of  law,  as  it  did,  that  the  obligations  were  received  by  Brooks 
and  the  advances  made  on  them  mala  fide.  That  is  the  effect 
of  the  ruling  at  the  trial,  and  the  conclusion  was  not  sup- 
ported by  the  facts. 

It  follows  that  the  judgment  must  be  reversed  and  a  new 
trial  granted,  costs  to  abide  the  event. 

Bartlett,  J.  (dissenting).  The  contest  in  this  case  arises 
over  two  notes  for  $5,000,  constituting  the  first  and  second 
causes  of  action  set  forth  in  the  amended  complaint. 

The  plaintiff's  exceptions  were  heard  in  the  first  instance 
at  General  Term,  were  overruled  and  as  to  these  causes  of 
action  the  complaint  was  dismissed. 

The  material  facts  to  be  considered  on  this  appeal  are 
undisputed. 

On  the  17th  day  of  February,  1888,  the  board  of  directors 
of  the  defendant  railroad  company  held  a  meeting  and  adopted 
the  following  resolution:  " Resolved,  that  the  president  be 
and  he  is  hereby  authorized  to  make  a  contract  for  the  pur- 
chase of  fifty  flat  cars  for  the  use  of  this  company,  and  is 
authorized  in  carrying  out  this  purpose,  to  give  the  notes  of 
this  company  to  the  sum  of  ten  thousand  dollars." 

M.  S.  Frost,  the  president  of  the  company,  on  the  day  the 
resolution  was  passed,  asked  the  secretary  to  prepare  the  notes 
in  blank,  and  upon  objection  being  made  suggested  they  be 
payable  to  Mr.  Bruen,  his  private  secretary,  stating  that  when 
he  wished  to  negotiate  the  notes  Bruen  could  indorse  them. 

It  is  admitted  that  the  president  of  the  company  fraud- 
ulently appropriated  these  notes  to  his  own  use,  and  that  no 
part  of  the  proceeds  was  used  in  procuring  cars  under  the 
resolution,  or  for  the  benefit  of  the  company  in  any  way. 

The  disposition  made  of  these  notes  by  Frost,  the  president 
of  the  defendant,  is  set  forth  in  the  testimony  of  Francis  A. 
Brooks,  of  Boston,  the  alleged  holder  in  good  faith.  He 
states  :  "  I  had  business  transactions  with  Mr.  Frost  *  *  * 
on  the  nineteenth  day  of  March,  1888;  1  took  of  him  the 
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note  of  M.  S.  Frost  &  Son  for  $30,000.  *  *  *  He  then 
applied  to  me  for  a  loan  of  $30,000,  and  I  made  such  loan  and 
took  the  note  of  M.  S.  Frost  &  Son  of  him  for  that  amount. 
"  I  received  of  him  as  collateral  security  for  said  note  of 
$30,000  certificates  or  receipts  representing  bonds  of  the 
Pittsburgh,  Shenango  &  Lake  Erie  Railroad  Company, 
deposited  with  a  certain  trust  company  or  companies  of  a  par 
value  of  $21,000.  Also  two  notes  of  $5,000  each  of  the 
Pittsburgh,  Shenango  &  Lake  Erie  Railroad  Company,  dated 
February  24th,  1888,  one  payable  on  three  months'  time  and 
one  payable  on  four  months'  time." 

Brooks  also  testifies  he  did  not  become  the  absolute  owner 
of  the  notes  until  long  after  they  were  due,  and  that  in  the 
October  or  November  before  he  swore  to  his  deposition  in 
this  action  he  transferred  them. 

At  the  time  the  notes  fell  due  they  were  not  presented  to 
the  company  for  payment. 

The  two  notes  were  in  the  following  form,  except  one  was 
for  three  months  and  the  other  four  months : 
"  $5,000.  Greenville,  Pa.,  FeVy  24,  1888. 

"  Three  months  after  date,  the  Pittsburgh,  Shenango  and 
Lake  Erie  Railroad  Company  promises  to  pay  to  the  order  of 
John  T.  Bruen,  five  thousand  dollars  at  the  American 
Exchange  National  Bank,  New  York  City. 

"THE  PITTSBURGH,  SHENANGO  AND 
LAKE  ERIE  RAILROAD  COMPANY, 
"  Value  received.  By  M.  S.  Frost, 

"  Attest :  President. 

"  E.  S.  Templeton, 

"  Secretary:' 
One  note  was  indorsed  : 

"  John  T.  Bruen." 
"  M.  S.  Frost  &  Son." 
The  other  was  indorsed : 

"  Pay  to  the  order  of  M.  S.  Frost  &  Son." 

"  John  T.  Bruen." 
"M.  S.  Frost  &  Son." 
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It  is  not  claimed  that  Bruen,  the  private  secretary  of  Frost 
and  the  payee  of  these  notes,  had  any  interest  whatever  in 
them.  One  note  was  indorsed  by  him  to  M.  S.  Frost  &  Son 
and  the  other  in  blank.  It  is  not  claimed  that  this  transfer 
was  for  value.  The  one  question  is  whether  Brooks  was  the 
bona  fide  holder  of  the  notes  for  value,  in  the  usnal  course  of 
business,  before  maturity,  and  without  notice  of  facts  affect- 
ing their  validity,  it  not  appearing  that  he  had  knowledge  of 
the  fraudulent  acts  of  Frost  in  diverting  the  paper  of  the  cor- 
poration to  his  own  use,  although  he  did  know  that  Frost  was 
president  of  defendant  and  was  using  these  notes  for  his  own 
purposes.  In  other  words,  was  there  enough  upon  the  face 
of  this  negotiable  paper  and  the  transaction  in  which  he  took 
it  as  collateral  security  for  the  loan  he  then  made  not  only 
to  have  put  Brooks  as  a  prudent  man  upon  inquiry,  but  to 
enable  the  court  to  say  as  matter  of  law,  on  undisputed  facts, 
that  he  acted  mala  fide  in  not  requiring  Frost  to  disclose  his 
authority  to  transfer  his  company's  notes  as  collateral  in  his 
own  business  ?  Counsel  do  not  agree  as  to  whether  the  evi- 
dence shows  that  the  loan  was  made  to  Frost  or  to  his  firm. 
Brooks'  testimony  may  be  read  either  way  possibly ;  at  all 
events  it  does  not  seem  perfectly  clear,  but  I  do  not  regard 
it  as  important.  Frost  was  borrowing  this  money  and  using 
the  notes  of  his  company  for  his  own  purposes,  either  as  an 
individual  or  for  his  firm. 

Although  a  partnership  is  to  be  regarded  as  a  legal 
entity  for  certain  purposes,  this  fiction  may  not  be  invoked 
to  shield  one  of  the  co-partners,  or  to  enable  him  to  do  as  a 
partner  that  which  the  law  prohibits  him  from  doing  as  an 
individual.     {Jones  v.  lilun,  145  N.  Y.  333.) 

It  is  the  contention  of  the  learned  counsel  for  the  appellant 
that  when  these  notes  were  offered  to  Brooks  as  collateral 
security  they  were  not,  upon  their  face,  corporate  obligations 
created  by  Frost  in  his  own  favor,  but  rather  a  corporate  obli- 
gation issued  regularly  for  value  to  a  stranger,  John  T.  Bruen, 
and  indorsed  by  him  for  value  to  M.  S.  Frost  &  Son,  who 
were  then  the  ostensible  owners. 
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I  do  not  think  upon  the  face  of  the  notes  and  the  transac- 
tion of  loan  there  was  enough  to  warrant  Brooks  in  assuming 
that  M.  S.  Frost  &  Son  were  the  ostensible  holders  for  value 
from  a  stranger. 

In  the  loan  transaction  Frost  gave  Brooks,  as  collateral, 
only  securities  of  the  company  of  which  he  was  president, 
and  as  to  the  notes  in  controversy  the  original  payee  indorsed 
direct  to  Frost's  firm. 

If  this  simple  device  is  to  serve  the  purposes  of  dishonest 
officers  of  corporations  who  desire  to  realize  upon  corporate 
paper  of  their  own  fraudulent  creation  then  the  way  is  open 
to  them  for  unrestricted  plunder. 

A  president  of  a  corporation  executes  its  note,  fills  in  as 
payee  the  name  of  his  office  boy,  and  upon  securing  the  lat- 
ter's  indorsement  to  his  firm  is  possessed  of  paper  issued  regu- 
larly for  value  to  a  stranger  and  duly  indorsed ;  any  one  in 
the  commercial  world  is  then  at  liberty  to  discount  the  note 
without  fear  of  legal  consequences. 

The  fact  that  Frost  was  in  the  possession  of  the  notes  of 
the  defendant  indorsed  to  him  by  the  original  payee,  which  he 
had  executed  as  its  president  and  proposed  to  use  for  his  own 
purposes  was  enough  to  put  Brooks  upon  inquiry,  and  failing 
to  do  so  he  acted  mala  fide.  This  is  a  safe  rule  and  any 
other  would  be  fraught  with  the  greatest  danger  to 
corporations. 

It  is,  of  course,  quite  possible  that  the  president,  or  other 
officer  of  a  corporation,  may  be  lawfully  in  possession  of  its 
commercial  paper,  executed  by  himself  and  entitled  to  use  it 
in  his  own  business,  but  there  is  no  hardship  in  a  rule  requir- 
ing the  proposed  purchaser  to  ascertain  the  fact. 

There  is  no  peril  to  the  general  business  public  in  such  a 
rule,  as  the  fact  that  the  officer  of  a  corporation  desires  to  use 
its  paper,  signed  by  himself,  in  his  private  business,  is  an 
unusual  circumstance  and  naturally  suggests  inquiry. 

In  the  case  at  bar  if  inquiry  had  been  made  of  the  secretary 
of  the  company  an  immediate  disclosure  of  the  proposed 
fraud  upon  the  defendant  would  have  resulted. 
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This  rule  invokes  no  new  principle  and  is  in  harmony  with 
the  law  for  the  protection  of  the  bona  fide  purchaser  for 
value  as  expounded  in  thi6  country  for  many  years.  In 
Magee  v.  Badger  (34  N.  Y.  249)  this  court,  in  referring  to 
the  rights  of  the  hona  fide  holder  of  commercial  paper,  said : 
"  He  is  not  bound,  at  his  peril,  to  be  upon  the  alert  for  circum- 
stances which  might  possibly  excite  the  suspicions  of  wary 
vigilance.  He  does  not  owe  to  the  party  who  puts  negotiable 
paper  afloat,  the  duty  of  active  inquiry,  to  avert  the  imputa- 
tion of  bad  faith.  The  rights  of  the  holder  are  to  be  deter- 
mined by  the  simple  test  of  honesty  and  good  faith,  and  not 
by  a  speculative  issue  as  to  his  diligence  or  negligence." 

This  is  a  clear  statement  of  the  rule  of  law,  and  its  applica- 
tion to  the  facts  in  the  case  at  bar  defeats  recovery. 

The  rule  was  restated  by  this  court  very  recently  as  follows : 
"  In  all  cases,  where  it  is  sought  to  defeat  the  right  of  the 
holder  of  negotiable  paper  before  maturity  to  recover 
against  the  maker,  it  is  essential  that  actual  notice  be  proved 
of  the  defect  in  title,  or  that  circumstances  be  shown  evi- 
dencing bad  faith  in  the  holder  and  creating  reasonable 
grounds  for  suspecting  his  conduct  in  the  transaction."  {Am. 
Ex.  Nat.  Bank  v.  N.  T.  Belting,  etc.,  Co.,  148  N.  Y.  705.) 

Also  in  Knox  v.  Eden  Musee  Americain  Company  (148  N. 
Y.  454)  the  rule  is  thus  stated :  "  And  the  transferee, 
although  he  may  have  been  negligent  in  taking  it,  and  omitted 
precautions  which  a  prudent  man  would  have  taken,  neverthe- 
less, unless  he  acted  mala  fide,  his  title,  according  to  the 
doctrine  now  settled,  will  prevail." 

In  Canajoharie  Nat.  BTc.  v.  Diefendorf  (123  N.  Y.  202) 
this  court  said  in  regard  to  the  rights  of  the  holder  of  com- 
mercial paper:  "What  constitutes  good  faith  in  such 
transactions  has  been  the  subject  of  frequent  discussion  in 
the  books,  and  while  differences  of  opinion  may  exist  on  some 
points,  there  is  perfect  uniformity  among  them  upon  the  point 
that  a  want  of  good  faith  in  the  transaction  is  fatal  to  the  title 
.  of  the  holder.  *  *  *  The  requirement  of  good  faith  is 
10 
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expressed  in  the  very  term  by  which  a  holder  is  protected  and 
is  fundamental  in  the  maintenance  of  that  character." 

The  Supreme  Court  of  the  United  States,  in  Murray  v. 
Lardner  (2  Wall.  121),  said  :  "  The  rule  may  be  said  to  resolve 
itself  into  a  question  of  honesty  or  dishonesty,  for  guilty  knowl- 
edge or  willful  ignorance  alike  involve  the  result  of  bad  faith." 

The  burden  of  establishing  good  faith  is  upon  the  plaintiff, 
and  when  the  presumption  in  his  favor  is  rebutted  by  defend- 
ant's proofs  then  he  must  show  affirmatively  his  good  faith. 
In  this  case  the  plaintiff  rests  upon  the  face  of  the  notes  and 
the  undisputed  facts  of  the  transaction  in  which  they  were 
taken  as  collateral  security,  thus  making  the  existence  of  good 
faith  a  question  of  law.     There  was  no  question  for  the  jury. 

These  facts  bring  Frost,  the  agent  of  the  defendant,  and 
Brooks,  the  money  lender,  together,  with  full  knowledge  in 
Brooks  that  Frost  was  the  president  of  the  defendant  and  pro- 
posing to  use  the  corporate  notes  he  had  executed,  for  his  own 
purposes,  his  title  being  derived  from  the  original  payee. 

The  counsel  for  appellant,  in  an  ingenious  and  able  argu- 
ment, starts  out  with  the  proposition  that  Frost  was  an  agent 
for  two  principals,  one  the  defendant  corporation,  and  the  other 
the  firm  of  M.  S.  Frost  &  Son,  thus  making  the  situation  like 
that  of  a  partnership  note  made  to  the  order  of  a  stranger  and 
indorsed  by  him,  and  subsequently  indorsed  and  negotiated 
by  another  partnership,  the  person  who  negotiated  the  note 
for  the  indorsee  firm  being  a  member  of  each  partnership. 
He  cites  two  cases  in  this  connection  which  he  insists  should 
be  decisive  of  this  appeal,  viz. :  Miller  v.  Consolidation  Bank 
(48  Penn.  St.  514)  and  Walker  v.  Kee  (14  South  Carolina, 
142). 

I  have  already  pointed  out  that  Frost  could  not  shield  him- 
self behind  his  firm.  Both  he  and  Brooks  must  meet  this 
transaction  as  if  the  notes  were  indorsed  by  the  original  payee 
to  Frost  personally. 

Even  if  it  be  assumed  that  Frost  stood  in  the  attitude  of 
double  agency,  as  suggested,  it  would  not  render  applicable 
the  principle  laid  down  in  the  cases  cited,  as  Frost's  position  as 
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president  of  the  defendant  corporation  and  member  of  the 
firm  of  M.  S.  Frost  &  Son  would  not  confer  upon  him  the 
power  to  negotiate  corporate  paper  precisely  as  if  the  corpo- 
ration were  another  firm  in  which  he  was  a  partner. 

Miller  v.  Consolidation  Bank  (48Penn.  St.  514),  just  cited, 
was  a  case  where  a  partner  in  two  firms  drew  the  note  of  one 
firm,  indorsed  it  to  the  other  firm,  discounted  it  at  the  Con- 
solidation Bank,  passed  the  proceeds  of  the  discount  to  indorsee 
firm  and  subsequently  drew  them  out  and  converted  them  to 
his  own  use. 

The  court  held  under  these  circumstances  the  bank  properly 
discounted  the  paper.  Aonew,  J.,  said :  "  One  who  is  a 
member  of  several  firms  has  presumptively  the  same  power  in 
each  that  his  partners  have.  To  say  that  he  cannot  draw  and 
indorse  the  same  paper  as  the  representative  of  different  firms 
is  simply  to  negative  his  power  to  act  in  the  second  firm 
because  he  has  acted  in  the  first.  Having  in  each  the  power 
of  a  partner  presumptively  as  to  the  public,  and  acting  in  that 
apparent  right,  it  is  no  ground  of  suspicion  that  his  indorse- 
ment of  the  name  of  one  firm  is  in  bad  faith  to  the  other  as 
makers  of  the  note. 

"  But  here  there  is  nothing  out  of  the  usual  course  of  busi- 
ness and  nothing  in  the  face  of  the  paper  to  indicate  that  the 
note  was  not  drawn  by  the  firm  of  Miller  &  Persch  in  their 
usual  course  of  business  in  a  partnership  transaction  with 
Persch  &  Steele." 

No  argument  is  necessary  to  show  that  this  case,  and  the  one 
cited  with  it,  have  no  application  to  the  case  at  bar,  and  the 
6ame  may  be  said  of  a  large  number  of  authorities  on  the  brief 
of  appellant  involving  a  similar  principle.  In  the  case  at  bar 
the  transaction  was  entirely  out  of  the  usual  course  of  busi- 
ness, and  the  presumption  was  that  the  proposed  use  of  the 
corporate  paper  was  irregular. 

This  court,  in  the  Second  Division,  in  Wilson  v.  Metro- 
politan Elevated  Ry.  Co.  (120  N.  Y.  115),  recognized  the 
principle  we  are  now  discussing,  although  holding  it  did  not 
defeat  the  recovery  in  that  case  for  the  reason  that  the  pur- 
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chaser  of  a  promissory  note,  purporting  to  have  been  issued 
by  a  corporation,  who  makes  the  purchase  under  circumstances 
which  devolve  upon  him  the  duty  of  inquiry  as  to  its  validity, 
assumes  no  greater  risk,  by  his  failure  to  make  inquiry,  than 
the  burden  of  proving  that  the  facts  he  could  have  dis- 
covered, had  he  made  inquiry,  would  have  protected  him.  In 
the  case  cited  the  note  was  drawn  by  the  defendant's  presi- 
dent, payable  to  the  order  of  the  corporation,  and  indorsed  by 
him  as  president  and  individually. 

It  was  conceded  that  the  president  was  using  the  note  for  his 
individual  benefit,  to  the  knowledge  of  plaintiff,  but  as  it 
appeared  that  an  inquiry  would  have  disclosed  a  state  of  facts 
showing  the  president  was  authorized  to  so  use  it  the  defendant 
was  liable. 

This  court,  in  disposing  of  the  case,  said  (p.  150) : 

"  Undoubtedly  the  general  rule  is  that  one  who  receives 
from  an  officer  of  a  corporation  the  notes  or  securities  of  such 
corporation,  in  payment  of,  or  as  security  for,  a  personal  debt 
of  6uch  officer,  does  so  at  his  own  peril.  Prima  facie  the  act 
is  unlawful,  and,  unless  actually  authorized,  the  purchaser  will 
be  deemed  to  have  taken  them  with  notice  of  the  rights  of 
the  corporation." 

The  learned  counsel  for  the  respondent  submitted  an  able 
brief,  with  an  exhaustive  reference,  to  the  authorities  in  sup- 
port of  the  recovery  below,  but  I  deem  any  further  discussion 
of  the  cases  as  unnecessary.  I  have  already  suggested  that 
there  is  no  doubt  as  to  the  rule  applicable  to  the  bona  fide 
holder  for  value  of  commercial  paper ;  it  is  too  well  settled  to 
admit  of  serious  debate  at  this  late  day,  and  the  only  question 
here  is  whether  it  can  be  said,  under  the  admitted  facts,  that 
Brooks  was  put  upon  his  inquiry,  and  failing  to  follow  it  up, 
is  chargeable  with  bad  faith.  I  think,  as  already  stated,  that 
this  question  must  be  answered  in  the  affirmative. 

The  judgment  appealed  from  should  be  affirmed. 

Andrews,  Ch.  J.,  Gray  and  Martin,  JJ.,  concur  with 
O'Brien,  J. ;  Haight  and  Vann,  J  J.,  concur  with  Bart- 
lett, J. 

Judgment  reversed. 
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William  V.   Penoyar  et  al.,   Appellants,  v.  William  E.      15S  518 

Kelsey  et  al.,  Respondents.  \™  6JJ 

1.  Attachment  —  Code  Civ.  Proc.  §  636 — Strict  Construction. 
Section  686  of  the  Code  of  Civil  Procedure,  prescribing  the  grounds  for 
the  issuance  of  a  provisional  attachment  against  property,  must  be  con- 
strued strictly  in  favor  of  those  against  whom  it  may  be  employed. 

2.  Code  Crv.  Proc.  §  686  — Ground  op  Attachment— False  State- 
ment in  Writing  for  the  Purpose  op  Procuring  Credit.  The 
clause  of  section  686  of  the  Code  of  Civil  Procedure  which  provides  that 
an  attachment  may  issue  where,  for  the  purpose  of  procuring  credit,  or 
the  extension  of  credit,  the  defendant  has  made  a  false  statement  in  writ- 
ing as  to  his  financial  responsibility  or  standing,  must  be  construed  as 
confining  the  remedy  to  the  creditor  defrauded,  and  no  one  can  resort  to 
it  except  those  who  gave  or  extended  credit  to  the  debtor,  relying  upon 
his  statement  as  true.  Hence,  an  alleged  false  statement  in  writing  by  a 
debtor,  which  does  not  come  to  the  knowledge  or  notice  of  a  creditor 
until  after  credit  has  been  given  to  the  debtor,  is  not  sufficient  to  author- 
ize the  granting  of  a  warrant  of  attachment  under  such  provision. 

Penoyar  v.  Kelsey,  8  App.  Div.  618,  affirmed. 

(Argued  June  9,  1896;  decided  October  6,  1896.) 

Appeal  from  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  made  March 
14,  1896,  which  affirmed  an  order  of  Special  Term  vacating 
an  attachment  issued  against  the  property  of  the  defendants. 

The  appeal  was  allowed  and  a  question  certified  for  deter- 
mination by  an  order  of  the  Appellate  Division  in  the  follow- 
ing form,  viz. :  "  That  an  appeal  to  the  Court  of  Appeals  may 
be  taken  from  the  order  and  determination  of  this  court  here- 
tofore and  on  the  14th  day  of  March,  1896,  made  in  this 
action,  affirming  an  order  heretofore  and  on  the  26th  day  of 
December,  1895,  vacating  a  warrant  of  attachment  heretofore 
made  in  this  action,  and  this  Appellate  Division  hereby  allows 
the  same. 

"  And  it  is  hereby  certified  that  a  question  has  arisen  under 
section  636  of  the  Code  of  Civil  Procedure  which  provides 
that  an  attachment  may  issue,  viz. :  *  Where,  for  the  purpose 
of  procuring  credit,  or  the  extension  of  credit,  the  defendant 
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has  made  a  false  statement  in  writing,  under  his  own  hand  or 
signature,  or  under  the  hand  and  signature  of  a  duly  author- 
ized agent,  made  with  his  knowledge  and  acquiescence,  as  to 
his  financial  responsibility  or  standing,'  whether  an  alleged  false 
statement  in  writing  by  a  debtor,  which  does  not  come  to  the 
knowledge  or  notice  of  a  creditor  until  after  credit  has  been 
given  to  the  debtor,  is  sufficient  to  authorize  the  granting  of 
a  warrant  of  attachment  under  such  provision." 

Stillman  F.  Kneeland  for  appellants.  In  this  state  the 
plaintiff  in  attachment  is  never  required  to  go  beyond  the 
terms  of  the  statute.  (Treadwell  v.  Lawlor,  15  How.  Pr.  8  ; 
Caimnan  v.  Tompkins,  12  Barb.  265.)  The  language  of  the 
act  of  1894  being  plain  and  unambiguous,  the  courts  must 
ascertain  by  its  terms  the  intention  of  the  lawgivers.  They 
have  no  power  to  add  to  its  terms  or  change  its  tenor. 
{People  ex  rel.  v.  Wemple,  115  N.  Y.  302 ;  Newell  v.  People, 
7  N.  Y.  97 ;  Gibbon  v.  Ogden,  9  Wheat.  188 ;  People  v. 
Purdy,  2  Hill,  31 ;  4  Hill,  384.) 

Norman  D.  Fish  for  respondents.  The  affidavits  upon 
which  the  warrant  of  attachment  was  granted  are  fatally 
defective  inasmuch  as  it  nowhere  appeal's  therefrom,  either 
that  the  plaintiffs  relied  upon  the  false  representations  of  the 
defendants,  or  that  such  representations  were  made  to  the 
plaintiffs  or  that  they  ever  came  to  their  knowledge,  or 
influenced  them  in  the  sale  of  the  property  in  question  in  this 
action,  or  that  tlrey  were  made  for  the  purpose  of  obtaining 
credit  from  the  plaintiffs,  or  that  the  plaintiffs  gave  any  credit 
on  account  thereof,  or  were  in  any  way  injured  thereby. 
(Code  Civ.  Proc.  §  636 ;  Kneeland  on  Attach.  §  3 ;  Bowles 
v.  Iloare,  61  Barb.  271 ;  In  re  Denny,  2  Hill,  220 ;  1  Kent's 
Comin.  368,  464;  Bertles  v.  Nunan,  92  K  Y.  157;  Potter's 
Dwarris  on  Statutes,  185 ;  Zinderman  v.  Farquliarson,  101 
N.  Y.  434;  Fitzgerald  v.  Quann,  109  N.  Y.  445;  Smith  on 
Statutes,  §§  701-703 ;  White  v.  Wager,  32  Barb.  250 ;  Smith 
v.  People,  47  N.  Y.  336  ;  Holy  Trinity  Church  v.  U.  S.,  143 
U.  S.  457 ;  People  v.  U.  Ins.  Co.,  15  Johns.  380 ;  Rayden  v. 
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Pierce,  144  N.  Y.  516;  Vail  v.  B.  B.  R.  Co.,  147  N.  Y. 
377;  C.  F  A.  T.  Co.  v.  Bd.  F  Comrs.,  55  Barb.  292.) 

Vann,  J.  The  question  certified  to  us  for  determination 
depends  upon  the  construction  of  section  636  of  the  Code  of 
Civil  Procedure,  which  prescribes  "  what  must  be  shown  to 
procure"  a  warrant  of  attachment  against  property.  The 
learned  counsel  for  the  respective  parties  differ  as  to  the  rule 
of  construction  that  should  be  applied,  the  one  contending 
that  it  should  be  strict,  because  the  provision  is  in  derogation 
of  the  common  law,  while  the  other  insists  that  it  should  be 
liberal,  because  the  statute  does  not  derogate  from  the  common 
law,  but  merely  amplifies  a  well-known  common-law  remedy. 
The  process  of  attachment,  as  it  existed  under  the  common 
law,  differed  in  its  nature  and  object  from  the  provisional 
remedy  now  known  by  that  name.  Its  original  purpose  was 
to  acquire  jurisdiction  of  the  defendant  by  compelling  him  to 
appear  in  court  through  the  seizure  of  his  property,  which  he 
forfeited  if  he  did  not  appear,  or  furnish  sureties  for  his 
appearance.  (3  Blackstone's  Com.  280;  1  Rolle's  Abrid. 
Customs  of  London,  K,  13 ;  Kneeland  on  Attachment,  6  ; 
Drake  on  Attachment,  §  5 ;  Ashley  on  Attachment,  11 ; 
Locke  on  Foreign  Attachment,  12.)  It  was  part  of  the  service 
of  process  in  a  civil  action  through  a  species  of  distress,  in 
which  the  goods  attached  were  the  ancient  vadii  or  pledges. 
(Bond  v.  Ward,  7  Mass.  123,  128 ;  Gilb.  Law  of  Distress,  24.) 
As  said  in  the  case  last  cited,  "  the  practice  of  attaching  the 
effects  of  a  defendant  and  holding  them  to  satisfy  a  judgment, 
which  the  plaintiff  may  recover,  when,  perhaps,  judgment 
may  be  for  the  defendant,  is  unknown  to  the  common  law, 
and  is  fouuded  on  our  statute  law."  Its  present  purpose  is 
not  to  compel  appearance  by  the  debtor,  but  to  secure  the 
debt  or  claim  of  the  creditor.  It  is  a  proceeding  in  rem  and 
the  process  may  issue,  in  certain  cases,  whether  the  defendant 
has  been  served  with  a  summons  or  not,  although  inability  to 
serve,  through  the  fault  of  the  defendant,  is  a  ground  upon 
which  the  warrant  may  be  granted.     It  exists,  as  a  provisional 
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remedy,  only  when  authorized  by  statute,  and,  as  such,  is 
comparatively  recent  in  its  origin.  While  attachments  were 
permitted  in  Justices'  Courts  by  the  Kevised  Statutes  and  were 
extended  somewhat  by  the  Non-imprisonment  Act,  they 
were  proceedings  in  the  nature  of  original  process,  by  which 
the  action  was  commenced.  (2  R.  S.  274 ;  L.  1831,  ch.  300 ; 
Bradner  on  Attachment,  2.  See,  also,  1  Webster  &  Skinner, 
236 ;  2  R.  L.  1813,  p.  157.)  Attachment  as  a  provisional 
remedy,  with  the  object  of  securing  a  debt  by  preliminary 
levy  upon  property  to  conserve  it  for  eventual  execution,  was 
created  by  the  Code  of  Procedure,  and  has  been  continued 
and  extended  by  the  Code  of  Civil  Procedure.  (Code  Proc. 
§227;  Co.  Civ.  Pro.  §635.) 

Unlike  the  attachment  against  absent  or  absconding  debtors 
under  the  Kevised  Statutes  or  the  Stilwell  Act,  which  seques- 
tered the  property  of  the  debtor  for  the  benefit  of  all  the 
creditors  alike,  this  proceeding  is  for  the  benefit  of  the  attach- 
ing creditor  alone.  It  is  not  only  created  by  statute,  but  has 
substantially  none  of  the  features  peculiar  to  the  common-law 
remedy.  As  said  by  a  recent  writer,  "  it  amounts  to  the  invol- 
untary dispossession  of  the  owner  prior  to  any  adjudication  to 
determine  the  rights  of  the  parties.  It  violates  every  princi- 
ple of  proprietary  right  held  sacred  by  the  common  law.  It 
is,  to  some  extent,  equivalent  to  execution  in  advance  of  trial 
and  judgment.  Property  is  taken,  under  legal  process,  at  the 
instance  of  one  without  even  a  claim  of  title  from  the  pos- 
session of  another  whose  title  is  unquestioned;  and  though 
the  mere  taking  does  not  work  any  change  in  the  ownership 
of  the  property,  it  seriously  affects  some  of  the  most  import- 
ant incidents  of  that  ownership,  and  may  even  be  the  means 
of  thwarting  the  owner  in  his  endeavors  to  meet  the  just 
demands  against  him."     (Wade  on  Attachment,  §  2.) 

Owing  to  the  statutory  origin  and  harsh  nature  of  this 
remedy  the  section  in  question  should  be  construed,  in  accord- 
ance with  the  general  rule  applicable  to  statutes  in  derogation 
of  the  common  law,  strictly  in  favor  of  those  against  whom  it 
may  be  employed.     (Id. ;  Sharp  v.  Speir,  4  Hill,  76,  86 ; 
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Waples  on  Attachment,  §  23.)  Non-residence^  departure 
from  the  state,  or  concealment  therein,  with  intent  to  defraud 
or  to  avoid  the  service  of  process,  were  at  first  the  only 
grounds  upon  which  an  attachment  might  issue.  (Code  Proc. 
1849,  §  229.)  Afterward  the  statute  was  so  extended  as  to 
provide  that,  in  addition  to  the  foregoing  grounds,  if  the 
defendant  "  has  removed,  or  is  about  to  remove,  property  from 
the  state,  with  intent  to  defraud  his  creditors ; "  orTFTTe""  has 
assigned,  disposed  of,  secreted,  or  is  about  to  assign,  dispose 
of  or  secrete  property,  with  the  like  intent,"  a  warrant  might 
be  issued.  (Code  Civ.  Proc.  1891,"§~636.)  The  section  con- 
tinued in  this  form  until  1894,  when  the  clause  now  in  question 
was  added  in  these  words,  "  or  where,  for  the  purpose  of  pro- 
curing credit,  or  the  extension  of  credit,  the  defendant  has 
made  a  false  statement  in  writing,  under  his  own  hand  or 
signature,  or  under  the  hand  or  signature  of  a  duly  authorized 
agent,  made  with  his  knowledge  and  acquiescence,  as  to  his 
financial  responsibility  or  standing."  (L.  1894,  ch.  736,  §  1.) 
It  will  be  observed  that  prior  to  this  amendment  the 
grounds  upon  which  attachments  might  be  issued  were  not 
personal  to  any  creditor,  but  affected  all  alike.  They  were  of 
two  classes :  1.  Those  relating  to  the  person  of  the  defendant, 
such  as  non-residence,  departure  from  the  state,  or  conceal- 
ment therein  ;  2.  Those  relating  to  his  property  and  his  fraudu- 
lent conduct  in  connection  therewith.  None  of  them  related 
to  the  creation  of  the  debt,  and  with  a  single  exception  all 
were  founded  upon  acts  done  with  a  furtive  intent,  which 
injured  one  creditor  the  same  as  another,  either  by  preventing 
the  service  of  process,  or  depleting  assets  in  which  all  were 
interested.  The  exception,  non-residence,  while  not  wrong- 
ful, related  to  jurisdiction  and  applied  to  all  creditors  with  the 
same  force.  As  all  of  the  grounds  were  general  and  imper- 
sonal, affecting  all  of  the  creditors  in  the  same  way,  of  course, 
any  creditor  could  take  advantage  of  any  ground  that  existed. 
By  the  amendment  of  1894,  however,  a  new  element  was 
introduced,  which  the  defendants  claim  is  personal  to  the 
creditor  giving  or  extending  the  credit,  but  which  the  plain- 
11 
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tiffs  claim  is  general  in  its  effect  and  designed  to  provide 
immediate  security  for  all  creditors  whenever  the  debtor  is 
proved  to  have  been  guilty  of  making  written  misrepresenta- 
tions as  to  his  financial  standing  for  the  purpose  of  procuring 
credit.  If  the  intention  was  to  extend  the  remedy  only  to  a 
creditor  injured  by  the  fraud,  the  statute  is  not  a  radical 
departure  in  legislation,  for  the  practice  of  fraud,  provided  it 
results  in  lawful  damages,  is  an  authorized  ground  for  an  order 
of  arrest.  If,  however,  the  plaintiffs'  contention  is  correct,  an 
unprecedented  rule  has  been  made,  which  may  destroy  the  credit 
system  and  bring  confusion  to  the  transaction  of  business. 

While  the  statute  prescribes  the  purpose  of  the  false  state- 
ment, it  does  not  in  terms  prescribe  the  effect,  nor  require 
that  the  statement  should  result  in  procuring  credit,  yet  it 
would  be  unreasonable  to  hold  that  the  legislature  intended  a 
statement,  which,  although  false  and  made  with  evil  motives, 
was  absolutely  harmless,  should  be  followed  by  such  grave 
consequences.  It  would  be  an  anomaly  in  commercial  law  to 
permit  a  wrongful  act,  that  injured  no  one,  to  disrupt  a  man's 
business  by  allowing  any  creditor  to  seize  his  property  at  any 
time.  The  law  furnishes  a  remedy  only  for  such  wrongful 
acts  as  result  in  injury.  That  is  the  theory  upon  which 
actions  are  founded  and  upon  which  all  provisional  remedies 
are  allowed,  except  where  the  debtor  is  not  amenable  to 
ordinary  process  and  it  is  necessary  to  proceed  against  his 
property,  because  there  is  no  jurisdiction  of  his  person. 
AVrongs  not  simply  designed,  but  executed,  or  in  process  of 
execution,  are  those  recognized  by  the  law.  Abstract  wrongs 
are  disregarded,  because  they  do  no  harm.  If  a  false  state- 
ment is  made  for  the  purpose  of  procuring  credit,  but  without 
having  that  effect,  no  creditor  is  injured.  If  it  is  made  to  one 
who  does  not  believe  it,  or  does  not  act  upon  it,  why  should  it 
become  the  basis  of  this  summary  remedy  ?  If  made  to  a 
commercial  agency  and  it  rests  quietly  upon  the  books  with- 
out coming  to  the  knowledge  of  any  one  who  relies  upon  it,  no 
reparation  is  needed,  because  no  mischief  has  resulted.  No 
right  has  been  violated,  no  wrong  suffered  and  no  damages 
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sustained.  Although  the  statute  is  silent  upon  the  subject,  we 
think  that  the  strict  rule  of  construction  that  we  have  adopted 
requires  us  to  hold  that  the  false  statement  must  be  successful 
in  procuring  credit  from  some  one  in  order  to  authorize  an 
attachment. 

But  suppose  the  specified  fraud  has  been  successfully 
practiced  upon  one  creditor,  does  that  allow  another  to  take 
advantage  of  it,  although  it  had  not  come  to  his  notice  when 
he  gave  or  extended  credit  to  the  debtor  ?  We  think  not,  for 
the  reasons  already  given,  but  mainly  because  he  was  not 
injured.  He  was  neither  deceived,  nor  defrauded  by  a  state- 
ment of  which  he  had  not  heard  when  his  debt  was  contracted. 
He  gave  no  credit  on  the  strength  of  a  representation  made  at 
some  other  time  to  some  other  person.  We  think  that  the 
remedy,  so  far  as  it  is  based  upon  the  clause  under  considera- 
tion, is  confined  to  the  creditor  defrauded  and  that  no  one  can 
resort  to  it  except  those  who  gave  or  extended  credit  to  the 
debtor,  relying  upon  his  statement  as  true.  The  inconvenience 
and  injustice  resulting  from  any  other  construction  is  so  mani- 
fest as  to  bear  strongly  upon  the  intention  of  the  legislature, 
for  a  statute  should  be  so  construed,  when  the  language  will 
permit,  as  to  make  it  practicable,  just  and  reasonably  con- 
venient. (Jiosenpl-aenter  v.  Iioessle,  54  N.  Y.  262,  265.)  It 
is  unreasonable  to  suppose  that  the  legislature  intended  that  a 
single  false  statement  should  follow  a  man  through  life  and 
expose  his  property  to  attack  by  his  creditors,  at  any  time  they 
chose.  This  would  virtually  withdraw  from  his  property, 
for  all  time,  the  safeguards  which  protect  the  property  of  all 
other  persons.  It  would  be  perpetual  outlawry  applied  to  his 
property  and  would  tend  not  only  to  drive  him  out  of  busi- 
ness, but  to  expel  him  from  the  state.  It  would  violate  every 
precedent  and  all  analogies  and  we  think  that  if  the  legisla- 
ture intended  to  impose  such  a  severe  penalty  for  possibly  a 
single  false  step,  it  would  have  said  so  in  plain  terms. 

We  are  thus  led  to  answer  the  question  certified  in  the 
negative  and  to  affirm  the  order  appealed  from,  with  costs. 

All  concur. 

Order  affirmed. 
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Frank  H.  Lovell,  Respondent,  v.  George  W.  Jacobs, 
Appellant. 

Sale  —  Deposit  op  Purchase  Money  under  Contract  for  Sale 
and  Purchase  op  Corporate  Stock,  Conditioned  on  Increase  of 
Capital  Stock  to  a  Certain  Amount  —  Reclamation  op  Purchase 
Monet,  on  Failure  of  Conditions.  The  respective  parties  to  a  con- 
tract for  the  sale  and  purchase  of  corporate  stock,  to  be  performed  at  a 
future  day  named,  deposited,  the  vendor  the  stock  and  the  vendee  the 
purchase  money,  with  a  third  party,  under  a  provision  of  the  contract 
that  it  should  not  be  performed  unless  two- thirds  of  the  stock  should 
vote  to  increase  the  capital  stock  to  a  certain  stipulated  amount  or  if  the 
increase  should  be  prevented  by  legal  proceedings.  The  vendor  cove- 
nanted to  vote  all  his  stock  for  the  increase,  but,  in  fact,  instigated  and 
procured  an  injunction  restraining  an  increase,  and  the  stock  was  never 
increased  to  the  amount  named  in  the  contract,  but,  after  the  date  fixed 
for  the  performance  of  the  contract,  was  increased  to  a  larger  amount. 
Held,  in  an  action  of  interpleader  instituted  by  the  depositary,  that  the 
vendee  was  entitled  to  treat  the  contract  as  of  no  effect  and  to  reclaim  the 
purchase  money  deposited  by  him. 

Lovell  v.  Jacobs,  77  Hun,  607,  affirmed. 

(Argued  June  16,  1896;  decided  October  6,  1896.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fifth  judicial  department  entered  April 
14,  1894,  which  affirmed  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  on  trial  at  the  Monroe 
Special  Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

John  Van  Voorhis  for  appellant.  The  plaintiff  is  estopped 
from  making  any  claim  to  rescind  the  contract,  because  of  the 
failure,  for  any  cause,  of  the  stockholders  of  the  Star  Head- 
light Company  to  increase  its  capital  stock  on  April  6,  1892. 
With  full  knowledge,  he  waived  that  condition  and  claimed 
and  demanded  the  stock.  {Morris  v.  Hexford,  18  N.  Y.  556 ; 
JRodermund  v.  Clark,  46  N.  Y.  354 ;  Molhr  v.  Tuaka,  8T 
K  Y.  166 ;  R  C  0.  Foundry  Co.  v.  Hersee,  103  N.  Y.  25.) 
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George  F.  Yeoman  for  respondent.  Plaintiff  was  entitled 
to  a  performance  of  the  contract  on  or  before  April  10,  1892, 
and  the  defendant  had  no  right  to  enforce  a  performance 
thereafter.  (Lawson  on  Cont.  §§  438-443 ;  Bishop  on  Cont. 
§  827;  Shaw  v.  R.  L.  Lis.  Co.,  69  N.  Y.  286;   Graves  v. 

White,  87  N.  Y.  463;  Hubbdl  v.  P.  M.  Lis.  Co.,  100  N.  Y. 
41.)  There  was  a  complete  rescission  of  the  contract  by  agree- 
ment between  the  parties,  which  was  based  upon  a  good  con- 
sideration. {Hubbell  v.  P.  M.  Ins.  Co.,  100  N.  Y.  41 ;  Bishop 
on  Cont.  §  815';  Graves  v.  White,  87  N.  Y.  463.)  The  con- 
tract  of  March  19,  1892,  under  which  the  stock  and  money 
were  deposited  with  the  trust  company,  was  and  is  wholly 
void.  (Greenhood  on  Public  Policy,  21 ;  Fisher  v.  Bush,  35 
Hun,  641;   In  re    Germicide   Co.,   N.    Y,  65   Hun,  606; 

Woodruff  v.  Winteroth,  133  Mass.  309 ;  Lawson  on  Cont. 
§§  279-281.) 

Bartlett,  J.  The  judgment  appealed  from  should  be 
affirmed,  and  a  brief  statement  of  our  reasons  will  be  given  as 
no  opinions  were  written  below. 

By  agreement  in  writing,  dated  March  19th,  1892,  the  defend- 
ant contracted  to  sell  plaintiff  on  or  before  April  10th,  1892, 
one  hundred  shares  of  the  capital  stock  of  the  Star  Head-Light 
Company  for  $10,000. 

The  plaintiff  is  a  resident  of  the  city  of  New  York,  and  the 
defendant  lives  in  Rochester  where  the  corporation  referred  to 
does  business,  and  was  its  president  in  April,  1892. 

For  the  purpose  of  carrying  out  the  contract,  the  stock  and 
the  money  were  deposited  with  the  Rochester  Trust  and  Safe 
Deposit  Company  under  the  further  provisions  of  the  contract 
that  it  should  not  be  performed  unless  two-thirds  of  the  stock 
voted  to  increase  the  capital  stock  from  $25,000  to  $35,000, 
the  defendant  covenanting  to  vote  all  of  his  stock  for  the 
increase ;  it  was  also  agreed  that  the  contract  should  not  be 
enforced  if  the  increase  of  the  stock  was  prevented  by  legal 
proceedings. 

A  meeting  of  the  stockholders  was  called  for  April  6th, 
1892,  to  increase  the  stock,  but  was  restrained  from  acting  by 
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injunction  issued  in  a  suit  begun  by  one  Wilder.  It  is  found 
that  the  defendant  instigated  and  procured  this  injunction 
action  to  be  commenced. 

No  increase  of  stock  was  made  until  October  22d,  1892,  and 
then  it  was  fixed  at  $50,000,  instead  of  $35,000  as  agreed. 

As  defendant  was  demanding  his  stock,  and  plaintiff  insist- 
ing on  the  performance  of  the  contract,  the  trust  company,  on 
April  22d,  1892.  brought  an  action  to  compel  the  parties  in 
interest  to  interplead  and  settle  their  rights  to  the  stock  and 
money. 

Under  the  original  answers  both  parties  claimed  the  stock ; 
under  amended  answers  served  in  the  autumn  of  1892  the 
plaintiff  elected  to  treat  the  contract  as  of  no  effect  and 
demanded  his  money,  and  the  defendant  prayed  that  plaintiff 
be  required  to  take  the  stock  and  pay  for  it  as  agreed.  On 
December  17th,  1892,  the  trust  company's  complaint  of 
interpleader  was  sustained,  and  as  a  result  the  present  action 
was  commenced. 

After  a  trial  at  Special  Term  it  was  adjudged  that  the 
agreement  of  March  19th,  1892,  was  of  no  effect  and  that 
plaintiff  was  entitled  to  his  ten  thousand  dollars  deposited 
with  the  trust  company  less  the  costs  of  the  interpleader 
action. 

The  trial  court  found  that  prior  to  August  19th,  1892,  and 
before  the  amended  answers  were  served  in  the  interpleader 
action,  there  was  a  settlement  arranged  between  the  parties 
whereby  defendant  was  to  have  the  stock  and  plaintiff  the 
money  held  by  the  trust  company ;  plaintiff  was  to  pay  the 
costs  of  the  interpleader  action  and  procure  the  settlement  of 
two  certain  actions  pending  between  one  Glazier  and  the 
defendant ;  that  the  two  actions  were  discontinued,  but  terms 
of  settlement  were  not  signed,  as  defendant's  counsel  was 
absent  from  the  state ;  that  thereafter  when  plaintiff  called 
upon  defendant  to  perform  he  refused  to  fulfill  the  agreement 
of  settlement  upon  his  part. 

There  is  a  strong  conflict  of  evidence  as  to  whether  this 
agreement  was  made  or  not,  but  we  are  not  able  to  say  there 
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was  no  evidence  to  sustain  the  finding  in  plaintiffs  favor  that 
such  an  agreement  was  entered  into  and  partially  carried  out 
by  plaintiff. 

Aside  from  this  agreement  there  are  insuperable  obstacles 
to  the  defendant's  enforcing  the  original  contract. 

The  plaintiff  was  entitled  to  performance  on  the  10th  day 
of  April,  1892,  if  the  stock  was  increased  as  agreed,  but  was 
not  bound  if  there  was  a  failure  to  increase  the  stock,  or  if 
the  increase  was  prevented  by  legal  proceedings. 

The  findings  are  that  the  stock  was  never  increased  to 
$35,000,  and  that  the  injunction  action  preventing  the  stock- 
holders' meeting  from  voting  the  increase  was  instigated  and 
procured  by  the  defendant. 

The  respondent's  counsel  makes  the  additional  point  that 
the  original  contract  is  void  as  violating  the  statute  (the  Gen- 
eral Corporation  Law,  §  22)  to  the  effect  tbat  no  stockholder 
shall  sell  his  vote  for  any  sum  of  money  or  anything  of  value 
to  influence  the  giving  of  it.  It  is  unnecessary  to  consider 
this  question. 

We  have  examined  the  exceptions,  but  find  no  reversible 
error. 

The  judgment  appealed  from  should  be  affirmed,  with 
costs. 

All  concur,  except  Haight,  J.,  not  sitting. 

Judgment  affirmed. 


William  M.  Hoes,  as  Public  Administrator  in  the  City  of 
New  York,  and  as  Administrator  de  Bonis  Non  of  the  Goods, 
Chattels  and  Credits  of  Carl  Burk,  Deceased,  Appellant,  v. 
Edison  General  Electric  Company,  Respondent. 

1.  Appeal  to  Court  of  Appeals  from  Order  Granting  New  Trial. 
An  appeal  does  not  lie  to  the  Court  of  Appeals  from  an  order  of  General 
Term  reversing,  upon  the  law,  a  judgment  and  an  order  denying  a  motion 
for  a  new  trial,  in  an  action  tried  by  a  jury,  where  the  motion  raised  the 
question  whether  the  verdict  was  against  the  weight  of  evidence. 
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2.  Appellate  Jurisdiction  not  Conferred  by  Stipulation.  The 
Court  of  Appeals  cannot  be  empowered  by  stipulation  of  parties  to  enter- 
tain an  appeal  not  within  its  statutory  jurisdiction. 

3.  NON -APPEALABILITY  OF  OltDER  GRANTING  NEW  TRIAL  —  WITH- 
DRAWAL of  Appeal.  On  the  trial  of  an  action  brought  by  an  adminis- 
trator to  recover  damages  for  the  death  of  his  intestate  through  the  negli- 
gence of  the  defendant,  the  plaintiff  recovered  a  verdict,  and  the  defendant 
thereupon  moved  for  a  new  trial  on  the  grounds  that  the  verdict  was 
excessive,  contrary  to  the  evidence  and  contrary  to  law.  The  motion  was 
denied,  and  judgment  entered  upon  the  verdict.  The  defendant  appealed 
to  the  General  Term  from  the  judgment  and  from  the  order  denying  the 
motion  for  a  new  trial.  The  General  Term  reversed  the  judgment  and 
order  "upon  the  law,"  and  granted  a  new  trial.  From  the  order  of 
General  Term  the  plaintiff  appealed  to  the  Court  of  Appeals,  with  a 
stipulation  for  judgment  absolute  in  case  of  affirmance.  The  defendant 
stipulated  to  waive  any  objection  to  the  appealability  of  the  order.  Held, 
that  the  Court  of  Appeals  was  not  authorized  to  entertain  the  appeal;  but 
that,  instead  of  dismissing  it,  the  appeal  should,  under  the  peculiar  cir- 
cumstances of  the  case,  be  permitted  to  be  withdrawn,  without  costs. 

Reported  below,  89  Hun,  498. 

(Submitted  June  15,  1896,  decided  October  6,  1896.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  October  IS,  1895, 
which  reversed  a  judgment  in  favor  of  plaintiff  entered  upon 
a  verdict,  and  also  reversed  an  order  denying  a  motion  for  a 
new  trial,  and  granted  a  new  trial. 

The  appellant  has  stipulated  that,  if  the  order  appealed  from 
should  be  affirmed,  judgment  absolute  may  be  rendered  herein 
against  him. 

The  nature  of  the  action  and  the  facts,  so  far  as  material,  are 
stated  in  the  opinion. 

Frederick  W.  IIoUs  and  Frank  W.  Arnold  for  appellant. 

Arthur  P.  Ilodgkins  for  respondent. 

Martin,  J.  This  action  is  to  recover  damages  occasioned 
by  the  death  of  the  plaintiffs  intestate,  alleged  to  have  been 
caused  by  the  defendant's  negligence. 

On  the  trial  the  plaintiff  had  a  verdict.  The  defendant 
thereupon  moved  for  a  new  trial  on  the  ground  that  the  ver- 
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diet  was  excessive,  contrary  to  the  evidence  and  contrary  to 
law.  The  motion  was  denied.  The  defendant  appealed  to  the 
General  Term  of  the  first  department  from  the  judgment 
entered  upon  the  verdict  and  also  from  the  order  denying 
its  motion  for  a  new  trial.  The  General  Term  reversed  the 
judgment  and  order  "upon  the  law"  and  granted  a  new  trial, 
with  costs  to  abide  the  event. 

The  first  question  presented  is  whether  an  appeal  lies  to 
this  court  from  such  an  order.  The  rule  seems  to  be  well  set- 
tled that  an  order  of  the  General  Term  granting  a  new  trial 
in  an  action  tried  before  a  jury,  where  there  is  a  conflict  of 
evidence,  is  not  reviewable  here  unless  it  appears  from  the 
record  that  the  order  denying  a  new  trial  was  affirmed  as  to 
the  facts  or  the  appeal  therefrom  dismissed.  (Chapman  v. 
Comstocky  134  N.  Y.  509,  512,  and  cases  cited.)  The  same 
doctrine  is  held  in  Mickee  v.  W,  M.  &  H.  M.  Co.  (144 
N.  Y.  613). 

As  was  in  effect  said  in  the  latter  case,  the  question  whether 
the  verdict  was  against  the  weight  of  evidence  was  directly 
raised  in  this  case  by  the  motion  for  a  new  trial,  and  the  order 
denying  the  motion  was  brought  up  for  review  by  the  General 
Term.  If  this  court  should  reverse  the  General  Term  and 
affirm  the  judgment  of  the  trial  court,  the  defendant  would 
have  a  judgment  against  it  without  having  the  question 
whether  the  verdict  was  against  the  weight  of  evidence 
considered.  The  principle  of  the  cases  cited  and  of  many 
others  where  the  question  has  arisen  in  this  court  is  conclusive 
upon  this  question. 

Therefore,  the  appeal  should  be  dismissed,  unless  the  stipu- 
lation of  the  defendant,  which  was  presented  on  the  submission 
of  this  case,  waiving  any  objection  to  the  appealability  of  the 
order  or  judgment,  justifies  us  in  hearing  and  determining  it. 
As  the  jurisdiction  of  this  court  is  only  such  as  is  conferred 
by  statute,  it  cannot  be  changed  or  enlarged  by  the  stipulation 
of  parties.  (2  Eneyclo.  of  Pleading  and  Practice,  24.)  More- 
over, the  well-established  rules  of  practice  governing  appeals 
12 


90 


Matter  of  Kimberly. 


[Oct., 


Statement  of  case. 


[Vol.  150. 


150   90 
152  485 

160   90 

154  221 

1£4  826 

"150   9C 

|  168  817S 

1 

150 
f  78  AI> 

90 

1  59 

to  this  court  should  not  be  changed  or  disregarded  in  individual 
cases,  as  it  would  render  the  practice  varied  and  uncertain,  and 
result  in  misunderstanding  and  confusion. 

After  due  consideration  of  the  question,  we  are  of  the 
opinion  that  the  defendant's  stipulation  is  not  sufficient  to 
justify  us  in  entertaining  this  appeal.  But,  as  the  appellant 
asks  to  be  allowed  to  withdraw  his  appeal  without  costs,  we 
have  concluded  that  under  the  peculiar  circumstances  of  this 
case  his  request  should  be  granted. 

Application  to  withdraw  appeal  granted,  without  costs  in 
this  court  to  either  party. 

All  concur. 

Ordered  accordingly. 


In  the  Matter  of  the  Appraisal  under  the  Transfer  Tax  Acts 
of  the  Property  of  David  F.  Kimberly,  Deceased. 

1.  Construction  op  Will  —  Tenancy  in  Common  —  Lapse  op  Legacy 
by  Death  op  Legatee.  A  devise  and  bequest  of  all  the  testator's  estate 
"  unto  my  three  sisters"  (naming  them,  but  without  further  words),  con- 
stitutes, by  force  of  the  statute  (1  R.  8.  727,  §  44),  a  tenancy  in  common 
and  not  a  joint  tenancy  or  a  bequest  to  a  class ;  and,  hence,  if  one  of  the 
three  legatees  has  died  before  the  testator,  her  legacy  lapses  and  the 
testator  must  be  deemed  to  have  died  intestate  as  to  one-third  of  his 
estate. 

2.  Tenancy  in  Common  —  1  R.  S.  727,  §  44 — Personal  Estate.  The 
statute  (1  R.  S.  727,  §  44),  which  declares  that  "every  estate  granted  or 
devised  to  two  or  more  persons,  in  their  own  right,  shall  be  a  tenancy  in 
common,  unless  expressly  declared  to  be  in  joint  tenancy,"  applies  to 
personal  as  well  as  real  estate. 

8.  Gift  to  a  Class.  A  bequest  is  not  a  gift  to  a  class,  where,  at 
the  time  of  making  it,  the  number  of  the  donees  is  certain  and  the  share 
each  is  to  receive  is  also  certain  and  in  no  way  dependent  for  its  amount 
upon  the  number  who  shall  survive. 

4.  Canon  of  Interpretation  against  Intestacy.  The  canon  of 
interpretation  to  the  effect  that  if  there  are  two  modes  of  interpreting  a 
will,  that  is  to  be  preferred  which  will  prevent  total  or  partial  intestacy, 
has  no  application  as  against  controlling  statutes  and  decisions. 

Matter  of  Kitnberly,  3  App.  Div.  170,  affirmed. 
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Appeal  from  order  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  second  judicial  department,  made  April  7,  1896, 
affirming  an  order  of  the  surrogate  of  Kings  county,  which 
confirmed  a  report  of  an  appraiser  appointed  to  fix  the  trans- 
fer tax  upon  the  property  of  the  estate  of  David  F.  Kimberly, 
deceased. 

David  F.  Kimberly  died  in  the  city  of  Brooklyn  June  29> 
1895,  leaving  a  last  will  and  testament,  which  was  admitted 
to  probate  on  the  tenth  of  the  following  September.  Louisa 
Kimberly,  the  appellant,  alone  qualified  as  executrix  thereof. 
She  subsequently  petitioned  the  surrogate  of  Kings  county 
for  the  appointment  of  an  appraiser  to  determine  the  value  of 
the  estate,  and  fix  the  amount  of  transfer  tax  due  therefrom. 
The  will  of  the  decedent,  so  far  as  material  to  the  questions 
involved  on  this  appeal,  is  as  follows :  "  I  give,  devise  and 
bequeath  all  my  estate,  real  and  personal,  of  whatsoever  kind 
and  wheresoever  situate,  unto  my  three  sisters,  Mary,  Annie 
and  Louisa."  Mary  died  prior  to  the  death  of  the  testator. 
The  appraiser  fixed  the  tax  upon  the  theory  that  the  testator 
died  intestate  as  to  one-third  of  his  estate,  by  reason  of  the 
pre-decease  of  Mary  Kimberly ;  that  Annie  and  Louisa  each 
took  one-third  of  Mary's  share  as  next  of  kin,  and  that  the 
remaining  one-third  passed  to  nine  nephews  arid  nieces  of  the 
decedent  as  their  share  of  the  estate  which  was  undisposed  of 
by  the  will.  The  appraiser  tiled  his  report  with  the  surrogate 
December  10, 1895,  and  on  the  same  day  the  surrogate  made 
an  order  confirming  it  and  assessing  the  tax  at  the  amount 
mentioned  therein. 

From  that  order  an  appeal  was  taken  to  the  surrogate,  and 
the  former  order  and  report  of  the  appraiser  were  confirmed, 
and  an  appeal  was  taken  to  the  Appellate  Division  of  the 
Supreme  Court  where  the  latter  order  was  affirmed. 

Edward  Goldschmidt  for  executrix,  appellant.  The  gift> 
devise  and  bequest  is  joint,  and  the  survivors  of  those  therein 
named  (Annie  and  Louisa)  take  the  whole  estate.  (Daws  v. 
Kemp,  Cart.  4 ;  Buffar  v.  Bradford^  5  Eq.  Cas.  216 ;  Morley 
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v.  Bird,  2  Atk.  220 ;  1  Jarman  on  Wills  [6th  ed.],  337 ;  2  Jar- 
man  on  Wills  [6th  ed.],  265,  266 ;  Redfleld  on  Snrr.  607 ; 
2  Barb.  83 ;  29  N.  Y.  39 ;  66  Barb.  468 ;  Magaw  v.  Field, 
48  N.  Y.  668.)  There  are  no  words  of  severalty.  The  mode 
of  the  gift  is  joint.  (4  Bradf .  161 ;  30  N.  Y.  393 ;  Vernon 
v.  Vernon,  53  N.  Y.  352 ;  Floyd  v.  Barker,  1  Paige,  480 
In  re  Wells,  113  N.  Y.  399 ;  Roper  on  Legacies  [2d  ed.] 
482-484  ;  Everitt  v.  Everitt,  29  N.  Y.  40 ;  Downing  v.  Mar 
shall,  23  K  Y.  366 ;  Delqfield  v.  Shipman,  103  N.  Y.  468 
Manier  v.  Phelps,  15  Abb.  [N.  C]  126.)  The  gift  is  not 
affected  by  2  Revised  Statutes,  section  19,  in  favor  of 
descendants  of  a  testator.  (  Van  Beuren  v.  Dash,  30  N.  Y. 
393.)  The  gift  was  to  the  testator's  sisters  as  a  class.  (Hop- 
pock  v.  Tucker,  59  N.  Y.  208 ;  Manier  v.  Phelps,  15  Abb. 
[N.  C]  126.)  The  construction  of  the  will  herein  is  not 
dependent  on  or  affected  by  1  Revised  Statutes,  section  44. 
(  Van  Brunt  v.  Van  Brunt,  111  N.  Y.  187  ;  Coster  v.  LariU 
lard,  14  Wend.  265  ;  5  Paige,  228 ;  Moore  v.  liegeman,  72  N. 
Y.  383  ;  Moore  v.  Lyons,  25  Wend.  119;  Everitt  v.  Everitt, 
29  N.  Y.  39.)  The  statute  applies  only  to  estates  in  real 
property.  {Putnam  v.  Putnam,  4  Bradf.  308.)  The  sur- 
rogate and  the  Appellate  Division  erred  in  declaring  a  con- 
struction which  results  in  partial  intestacy.  (Schuli  v.  Moll, 
132  N.  Y.  122 ;  Zone  v.  Zone,  4  Misc.  Rep.  559.) 

Robert  B.  Bach  for  county  treasurer,  respondent.  That  por- 
tion of  the  estate  devised  and  bequeathed  to  the  sister  Mary 
lapsed.  (  Vernon  v.  Vernon,  53  N.  Y.  352  ;  Waring  v.  War- 
ing, 17  Barb.  552;  Floyd  v.  Barker,  1  Paige,  480  ;  1  Jarman 
on  Wills  [5th  ed.],  358  ;  In  re  Wells,  113  N.  Y.  396  ;  Corbyn 
v.  Frerich,  4  Ves.  418.)  The  devise  and  bequest  was  to  the 
sisters  as  tenants  in  common.  (1  R.  S.  727,  §  44 ;  Willard's 
Eq.  Juris.  512;  Worth  on  Wills,  286;  Heaths  v.  Heathe,  2 
Atk.  122;  Haws  v.  Haws,  3  Atk.  524;  McKinstry  v.  Sanr 
ders,  2  T.  &  C.  181,  197 ;  58  N.  Y.  662;  Moore  v.  Lyons,  25 
Wend.  119;  Everitt  v.  Everitt,  29  N.  Y.  40;  Downing  v. 
Marshall,  23  N.  Y.  366.)  This  is  not  a  devise  or  bequest  to 
a  class.     (15  Abb.  [N.  C]  123.) 
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Martin,  J.  No  question  as  to  the  facts  or  the  procedure 
in  this  case  arises  upon  this  appeal.  The  sole  question 
involved  relates  to  the  construction  of  the  testator's  will,  and 
is  whether  the  bequest  was  to  the  testator's  sisters  jointly,  or 
whether  they  took  the  property  as  tenants  in  common.  That 
upon  the  death  of  one  of  the  legatees  before  the  decease  of  the 
testator,  the  legacy  lapsed  if  it  was  to  the  legatees  as  tenants  in 
common,  is  not  denied  by  either  party.  The  courts  below 
have  held  that  the  legatees  took  as  tenants  in  common,  and, 
hence,  that  as  to  one-third  of  the  testator's  estate,  he  died 
intestate. 

The  appellant's  contention  is  that  the  legatees  took  jointly, 
and  if  not,  that  the  bequest  was  to  the  sisters  of  the  decedent 
as  a  class,  and  consequently  there  was  no  lapse  in  the  disposi- 
tion by  reason  of  the  death  of  one  of  the  legatees.  We  do 
not  think  that  contention  can  be  sustained.  While  at 
common  law  such  a  bequest  would  have  constituted  the 
legatees  joint  tenants,  yet,  under  the  statutes  of  this  state,  the 
rule  is  clearly  otherwise.  The  Revised  Statutes  provide  that, 
"Every  estate  granted  or  devised  to  two  or  more  persons,  in 
their  own  right,  shall  be  a  tenancy  in  common,  unless  expressly 
declared  to  be  in  joint  tenancy."  (§  44,  art.  1,  tit.  2,  ch.  1, 
pt.  2,  It.  S.)  This  statute  applies  to  personal  as  well  as  real 
estate.  (Everitt  v.  EveritU  29  N.  Y.  39,  72 ;  Bllven  v.  Sey- 
mour, 88  N.  Y.  469,  478  ;  Van  Brunt  v.  Van  Brunt,  111 
N.  Y.  178,  187;  Mills  v.  Husson,  140  N.  Y.  99,  104.) 

Nor  was  the  bequest  in  this  case  to  a  class.  In  legal  con- 
templation, a  gift  to  a  class  is  a  gift  of  an  aggregate  sum  to  a 
body  of  persons  uncertain  in  number  at  the  time  of  the  gift, 
to  be  ascertained  at  a  future  time,  who  are  all  to  take  in  equal 
or  in  some  other  definite  proportions,  the  share  of  each  being 
dependent  for  its  amount  upon  the  ultimate  number.  (1 
Jarman  on  Wills  [5th.  ed],  269.)  Here  the  number  of  persons 
was  certain  at  the  time  of  the  gift,  the  share  each  was  to 
receive  was  also  certain,  was  in  no  way  dependent  for  its 
amount  upon  the  number  who  should  survive,  and,  hence,  this 
case  is  not  within  the  principle  invoked. 
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/  The  canon  of  interpretation  to  the  effect  that  if  there  are 
two  modes  of  interpreting  a  will,  that  is  to  be  preferred  which 
will  prevent  total  or  partial  intestacy,  has  no  application  here. 
The  statutes  and  decisions  are  controlling,  and  cannot  be 
changed  or  rendered  nugatory  by  any  mere  rule  of  construc- 
tion. The  decision  of  the  Appellate  Division  was  correct,  and 
should  be  affirmed. 

The  order  should  be  affirmed,  with  costs. 

All  concur. 

Order  affirmed. 
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The  People  of  the  State  of  New  York  ex  rel.  The 
Attorney-General  v.  The  Life  and  Reserve  Associa- 
tion of  Buffalo,  New  York. 

Ella  Royce,  Frank  Spooner  and  Ellen  Dwyer,  Death 
Claimants,  Appellants  and  Respondents ;  Herman  Water- 
man, Receiver,  Respondent  and  Appellant ;  John  P.  Riley, 
a  Death  Claimant,  Respondent. 

1.  Assessment  Life  Insurance  —  Distribution  of  Fund  on  Dis- 
solution of  Association.  When  the  certificates  of  membership  in  an 
assessment  life  and  casualty  insurance  association,  organized  under  chap- 
ter 175,  Laws  of  1883,  under  which  parties  claim  an  interest  in  the  fund 
arising  on  the  dissolution  of  the  association  in  an  action  by  the  attorney- 
general,  provide  that  the  constitution  and  by-laws  of  the  association 
shall  form  apart  of  the  contract,  it  follows  that,  in  determining  the  proper 
disposition  of  the  fund,  the  liability  of  the  association,  and  the  rights  of 
the  parties,  reference  must  be  had  to  the  provisions  of  the  certificates, 
and  to  the  constitution  and  by-laws  as  thej"  existed  at  the  time  of  the 
commencement  of  the  action  for  dissolution. 

2.  Constituents  of  the  Contract  —  Date  of  Adjustment  of  Rights 
and  Liabilities.  Taken  together,  the  provisions  of  such  certificates  and 
those  of  the  constitution  and  by-laws,  as  they  existed  at  the  time  of  the 
commencement  of  the  action  for  the  dissolution  of  the  association,  consti- 
tute the  contract  between  the  parties  and  the  standard  by  which  their 
rights  and  liabilities  are  to  be  determined,  and  they  are  to  be  adjusted  as 
of  the  date  of  the  commencement  of  the  action. 

3.  Reserve  Fund  —  Laws  of  1883,  Chap.  175,  §  21.  The  provision  in 
the  statute  for  the  incorporation  and  regulation  of  co  operative  or  assess- 
ment life  and  casualty  insurance  associations  (Laws  of  1883,  chap.  175, 
§  21)  which  authorizes  the  creation  of  a  "  reserve  fund,"  to  be  used  for  the 
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payment  of  "  death  losses/'  is  not  to  be  construed  so  as  to  permit  such 
associations  to  accumulate  a  reserve  fund  wholly  from  the  contributions 
of  one  class  of  members  and  then  devote  it  to  the  payment  of  death  losses 
of  another  class  who  in  no  way  contributed  to  it. 

4.  "Life"  and  "Life  Reserve"  Certificates  —  Reserve  Fund 
and  Death  Fund  —  Construction  of  Constitution  of  Association  — 
Transfers  from  Reserve  Fund  Limited  to  Payment  of  Claims 
under  Reserve  Certificates.  Where,  in  accordance  with  its  consti- 
tution, an  assessment  life  insurance  association,  organized  under  the 
act  of  1883,  has  issued  two  distinct  and  different  kinds  of  certificates, 
one  a  "life"  certificate,  the  other  a  "life  reserve"  certificate,  and 
has  required  "life  reserve"  members  to  pay  larger  assessments  than 
"life"  members,  and  the  constitution  provides  that  the  extra  assessments 
paid  by  "life  reserve"  members  shall  be  held  as  a  reserve  fund,  and 
declares  that  "no  person  holding  a  life  certificate  shall  be  entitled  to  or 
shall  in  any  manner  derive  any  benefit  from  the  reserve  fund,  but  such 
fund  shall  be  and  is  for  persons  holding  life  reserve  certificates  only,"  and 
the  "life"  certificates  contain  no  reference  to  the  reserve  fund — a  pro- 
vision in  the  constitution  for  the  creation  aud  maintenance  of  a  "death 
fund,"  to  be  held  in  trust  for  the  benefit  of  policy  or  certificate  holders 
for  the  purpose  of  paying  death  claims,  and  stating  that  there  should  be 
accumulated  in  the  "death  fund"  a  permanent  sum  from  surplus  of  death 
assessments  "  or  from  transferring  from  the  reserve  fund  not  less  than  the 
proceeds  of  one  death  assessment  of  the  maximum  death  claim,"  must  be 
construed  as  intending  a  transfer  from  the  reserve  fund  to  the  death  fund 
only  for  the  purpose  of  paying  death  claims  arising  under  "reserve"  cer- 
tificates; and  such  provision  does  not  authorize  the  application  of  any 
portion  of  the  reserve  fund,  on  the  dissolution  of  the  association  by  an 
action  brought  by  the  attorney-general,  to  the  payment  of  death  claims 
under  mere  "  life"  certificates. 

5.  Dissolution  of  Association  —  Reserve  Fund  —  Dedication  to 
Payment  of  Death  Losses  —  Preference  of  Claims  fo"r  Death  Prior 
to  Commencement  of  Action.  Where  the  constitution  of  an  insolvent 
assessment  life  insurance  association  dedicates  the  reserve  fund  to  the 
payment  of  reserve  certificates  to  the  maximum  limit  upon  death  of 
the  member,  the  holders  of  death  claims  under  such  certificates  of  mem- 
bers who  died  before  the  commencement  of  an  action  for  the  dissolu- 
tion of  the  association  are  entitled,  on  such  dissolution,  to  have  such 
portion  of  the  reserve  fund  as  is  necessary  for  that  purpose  appropriated 
to  payment  of  their  claims  in  full  — the  remainder  of  the  fund  to  be  dis- 
tributed pro  rata  among  the  holders  of  reserve  certificates. 

6.  Interest-bearing  Bonds  Issued  to  Holders  of  Reserve  Cer- 
tificates —  Dissolution  of  Association  before  Bonds  Become 
Available.  Where  the  constitution  of  an  assessment  life  insurance 
association  provides  for  the  issuance  of  iuterest-beariug  bonds  to  the 
holders  of  reserve  certificates,  to  be  available  for  the  payment  of  future 
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dues  and  assessments  after  a  specified  period,  and  that,  in  case  the  cer- 
tificate on  which  such  bonds  are  issued  shall  cease  by  death,  the  princi- 
pal and  interest  of  the  bonds,  available  to  pay  assessments  and  not  so 
used,  shall  be  paid  to  the  beneficiary,  in  addition  to  the  amount  of  the 
certificate  —  it  teems,  that  in  case  the  period  at  which  the  bonds  were  to 
become  available  has  not  elapsed  at  the  dissolution  of  the  association,  the 
beneficiary  of  a  death  claim  holding  such  bonds  is  not  entitled  to  payment 
on  the  bonds. 

7.  Trust  for  Payment  op  a  Particular  Claim  Not  Impressed 
upon  Proceeds  of  Assessment.  The  contention  that  the  fund  arising 
from  an  assessment  made  by  a  life  insurance  association  immediately 
before  the  commencement  of  an  action  for  its  dissolution  on  the  ground 
of  insolvency,  is  impressed  with  a  trust  for  the  payment  of  a  death  claim 
under  a  particular  life  certificate,  cannot  prevail  on  an  application  to 
obtain  payment  of  such  claim  from  the  receiver  of  the  association,  where 
the  record  shows  that  no  portion  of  the  money  collected  by  the  assess- 
ment reached  the  hands  of  the  receiver,  and  there  is  nothing  in  the  con- 
stitution or  by-laws  of  the  association  or  in  the  certificate  appropriating 
money  collected  by  an  assessment  to  the  payment  of  any  particular  claim. 

People  ex  rel.  Atty. -General  v.  L.  &  B.  Assn.,  Buffalo,  92  Hun  592, 
reversed. 

(Argued  June  9,  1896;  decided  October  6,  1896.) 

Cross- appeals  from  order  of  the  General  Term  of  the 
Supreme  Court  in  the  fifth  judicial  department,  made  Decem- 
ber 26,  1895,  which  modified  and,  as  modified,  affirmed  orders 
of  the  Special  Term. 

The  Buffalo  Mutual  Life  and  Reserve  Association  w^s  incor- 
porated in  February,  1883,  under  the  provisions  of  chapter 
267  of  the  Laws  of  1875.  It  commenced  and  continued  busi- 
ness under  the  provisions  of  that  statute  until  February,  1886, 
when  it  was  re-organized  under  chapter  175  of  the  Laws  of 
1883,  as  The  Life  and  Reserve  Association  of  Buffalo,  New 
York. 

Under  the  latter  name  it  continued  business  until  the  twenty- 
third  day  of  September,  1892,  when  this  action  was  com- 
menced. A  judgment  dissolving  the  association  was  entered 
therein  on  the  twenty-seventh  day  of  December,  1892.  An 
order  winding  up  its  affairs  and  for  the  distribution  of  its 
assets  to  and  among  its  members  and  other  persons  entitled 
thereto,  was  granted  upon  the  same  day.     Herman  Waterman 
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was  duly  appointed  first  as  temporary  receiver,  and  subse- 
quently as  permanent  receiver  of  such  corporation. 

The  order  or  judgment  of  dissolution  also  contained  a  pro- 
vision appointing  Honorable  Henry  F.  Allen  referee,  to  take 
proof  of  the  condition  of  the  affairs  of  the  corporation,  and  to 
ascertain  to  whom  the  assets  of  the  association  should  be  paid. 
The  assets  of  the  company  at  the  time  of  its  dissolution 
amounted  in  the  aggregate  to  $176,816.22,  6ome  portion  of 
which  was  uncollectible.  At  the  time  of  the  dissolution,  the 
members  of  the  association  holding  certificates  numbered 
forty-six  hundred,  of  which  thirty-six  hundred  were  members 
of  the  reserve  class  and  held  life  reserve  certificates,  and  the 
members  of  the  association  holding  life  certificates  numbered 
one  thousand. 

The  general  and  outside  indebtedness  of  the  association 
amounted  to  about  five  thousand  dollars.  The  death  claims 
in  the  reserve  class  unpaid  at  the  commencement  of  this  action 
amounted  to  $23,450,  while  the  death  claims  unpaid  at  that 
time  based  upon  life  certificates  were  $25,500.  When  the 
receiver  took  possession  of  the  property  of  the  corporation,  it 
was  ascertained  that  $32,833.94  of  the  reserve  fund  was  not 
accounted  for  on  the  books  of  the  association ;  that  $3,906.05 
had  been  lost  in  real  estate  investments,  and  that  $36,000  of 
this  fund  had  been  used  in  paying  death  claims  against  the 
association,  thus  making  a  total  of  $72,739.99  of  the  reserve 
fund  which  had  not  been  held  exclusively  for  persons  holding 
life  reserve  certificates.  The  assets  on  hand  were  not  equal 
to  the  amount  of  the  reserve  fund  which  had  been  collected, 
and  its  accumulations.  The  death  fund  was  overdrawn,  and 
the  safety  fund  had  been  exhausted.  Substantially  all  the 
moneys  on  hand  for  distribution  belonged  to  the  reserve  fund, 
and  had  been  contributed  by  the  reserve  members  of  the 
association. 

Before  the  commencement  of  this  action,  and  in  December, 
1886,  Gilmore  D.  Royce  became  a  member  of  the  association, 
and  it  issued  to  him  a  certificate  for  one  thousand  dollars  in 
13 
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the  reserve  class,  making  Ella  Royce  the  beneficiary  therein* 
Gilmore  D.  Royce  died  in  February,  1892,  while  a  member 
of  the  association  in  good  standing.  Thereafter,  Ella  Royce 
presented  a  claim  against  the  association  for  the  amount  named 
in  such  certificate.  It  was  submitted  upon  proper  proofs  to 
the  referee,  who  disallowed  it.  To  that  determination  she 
iiled  exceptions  which  were  heard  at  a  Special  Term  of  the 
Supreme  Court  May  7,  1895.  The  court  sustained  the 
exceptions,  held  that  the  claimant  had  an  equitable  lien  upon 
the  reserve  fund,  and  directed  her  claim,  with  interest,  to  be 
paid  therefrom. 

The  appellant  Frank  Spooner  is  the  beneficiary  named  in 
a  certificate  in  the  reserve  class  issued  to  his  wife  for  one 
thousand  dollars.  She  died  August  23d,  1892,  while  a  mem- 
ber in  good  standing.  The  matters  affecting  his  claim  are  the 
same  as  those  existing  in  the  case  of  Ella  Royce. 

The  appellant  Ellen  Dwyer  is  a  beneficiary  under  a  life 
certificate  issued  to  John  Dwyer,  who  died  prior  to  the  com- 
mencement of  this  action,  and  at  the  time  of  his  death  was  a 
member  in  good  standing.  The  amount  of  his  certificate  was 
two  thousand  dollars.  The  claim  was  disallowed  by  the 
referee,  and  the  claimant  thereupon  filed  exceptions  to  his 
report,  which  the  Special  Term  overruled. 

The  Special  Term  in  effect  held:  1.  That  death  claims 
arising  on  life  certificates  were  not  entitled  to  be  paid  out  of 
the  reserve  fund ;  2.  That  death  claims  arising  upon  life 
reserve  certificates  were  entitled  to  be  paid  therefrom;  3. 
That  after  payment  of  the  general  debts  existing  at  the  time 
of  its  dissolution,  the  expenses  of  winding  up  its  affairs,  and 
the  death  claims  existing  against  the  association  arising  on  life 
reserve  certificates  issued  to  members  who  died  before  the 
commencement  of  this  action,  the  remainder  of  the  reserve 
fund  should  be  distributed  to  the  living  members  of  the  life 
reserve  class  in  good  standing,  and  to  the  representatives  of 
members  of  that  class  who  have  died  since  the  commencement 
of  this  action,  in  the  proportion  which  the  amount  contributed 
by  each  bears  to  the  whole  amount  of  the  fund ;  and,  4.  That 
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all  moneys  in  the  hands  of  the  receiver  derived  from  the 
assessments  levied  by  the  association  in  September,  1892, 
should  be  returned  to  such  members  respectively. 

The  court  thereupon  ordered  that  from  the  moneys  in  his 
hands  the  receiver  pay  and  distribute  to  the  claimants  whose 
claims  have  been  established  the  sum  of  $55,000  as  follows : 
1.  That  he  pay  each  and  all  of  the  claims  allowed  for  money 
paid  the  association  by  claimants  which  came  to  the  hands  of 
the  receiver  from  the  assessment  of  its  members  in  September, 
1892 ;  2.  That  out  of  the  remainder  he  pay  each  and  all 
claims  of  general  creditors  in  full  as  established  by  the  report 
of  the  referee ;  3.  That  he  reserve  in  his  hands  $28,249  for 
the  payment  of  death  claims  upon  life  reserve  certificates  until 
the  question  whether  they  should  be  paid  in  full  was  finally 
determined ;  and  4.  That  the  residue  of  the  sum  of  $55,000 
be  paid  to  the  executors,  administrators  or  beneficiaries  of 
members  of  the  association  whose  claims  as  holders  of  life 
reserve  certificates  have  been  allowed. 

From  the  order  of  the  Special  Term  sustaining  their  excep- 
tions and  adjudging  that  Royce  and  Spooner  have  an 
equitable  lien  on  the  reserve  fund  of  the  association,  and  that 
their  claims  should  be  paid  therefrom,  the  receiver  appealed  to 
the  General  Term,  and  Ellen  Dwyer  also  appealed  from  the 
order  of  the  Special  Term  overruling  her  exceptions  to  the 
report  of  the  referee.  By  stipulation  of  all  the  parties,  and 
with  the  consent  of  the  court,  these  appeals  were  heard  and 
determined  by  the  General  Term  as  one.  The  order  of  the 
Special  Term  was  modified  by  the  General  Term,  and  that 
court  directed  that  $10,000  of  the  reserve  fund  should  be  paid 
to  and  distributed  among  the  holders  of  the  death  and  dis- 
ability claims  of  both  classes  which  existed  at  the  time  of  the 
commencement  of  this  action,  and  that  the  residue  of  the 
reserve  fund  should  be  distributed  to  and  among  the  members 
of  the  reserve  class  whether  living  or  dead  at  the  time  of  the 
commencement  of  this  action,  without  any  diminution  by  rea- 
son of  having  shared  in  said  $10,000. 

From  so  much  of  the  order  of  the  General  Term  as  directed 
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that  only  $10,000  should  be  distributed  among  the  holders  of 
death  claims,  and  that  the  remainder  be  distributed  among  the 
holders  of  life  reserve  certificates,  the  appellants  Royce, 
Spooner  and  Dwyer  appealed  to  this  court.  The  receiver 
appealed  to  this  court  from  that  part  of  the  order  which 
directed  that  $10,000  with  interest  should  be  transferred  from 
the  reserve  fund  to  the  death  fund,  and  held  that  it  was  prop- 
erly applicable  to  the  payment  of  the  valid  death  and  disabil- 
ity claims  made  against  the  association  arising  either  upon  life 
certificates  or  life  reserve  certificates. 

The  constitution  and  by-laws  of  the  association,  so  far  as 
material  to  the  questions  involved,  are  as  follows : 

"  Object.  The  object  of  the  Life  and  Reserve  Association  is 
to  combine  the  efforts  of  all  its  members,  with  the  view  to  fur- 
nish life  indemnity  of  pecuniary  benefits  to  the  widows, 
orphans,  heirs  or  relatives  by  consanguinity  or  affinity,  devi- 
sees or  legatees  of  deceased  members,  or  permanent  disability 
indemnity  to  members  thereof ;  and  further,  to  collect  and 
accumulate  funds  to  be  held  in  trust  and  to  be  used  by  the 
association  and  its  members  in  reducing  future  dues  and 
assessments,  and  for  such  other  purposes  as  are  hereinafter 
provided  for  under  the  constitution,  by-laws  and  amendments 
thereto."  (Art.  1,  §  3.)  The  constitution  then  provides  that 
in  no  case  shall  the  amount  of  certificates  exceed  $10,000  for 
males  and  $5,000  for  females.     (Art.  2,  §  2.) 

Section  3,  article  2,  provides : 

U  CERTIFICATES. 

"  This  association  shall  issue  two  kinds  or  forms  of  certifi- 
cates, one  of  which  shall  be  known  as  a  Life  Certificate  and 
the  other  as  a  Life  Reserve  Certificate.  No  person  holding  a 
Life  Certificate  shall  be  entitled  to  or  shall  in  any  manner 
derive  any  benefit  from  the  Reserve  Fund,  but  such  fund 
shall  be  and  is  for  persons  holding  Life  Reserve  Certificates 
only."  It  then  states  when  life  certificates  shall  issue,  when 
life  reserve  certificates  may  be  issued,  and  the  amount  of 
assessments  upon  each,  the  life  reserve  certificate  being  assess- 
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able  to  twice  the  amount  of  the  life  certificates.  It  then 
declares;  "After  four  years  from  the  date  of  the  Life 
Reserve  Certificates  and  at  the  end  of  each  period  of  four 
years  thereafter,  during  the  continuance  of  the  certificates, 
commencing  with  the  first  day  of  January  first  preceding  the 
date  of  such  certificates,  a  bond  will  be  issued  (bearing  inter- 
est) for  the  Reserve  Fund,  set  apart  according  to  Article  6 ; 
said  bond  and  interest  being  available  to  pay  future  dues  and 
assessments  at  such  periods  from  their  date  as  set  forth  in 
Article  6." 

Section  3  of  article  3,  which  relates  to  assessments,  contains 
the  following:  "There  shall  be  accumulated  in  the  death 
fund  a  permanent  sum  from  surplus  of  death  assessments 
after  the  payment  of  claims  assessed  for  or  from  transferring 
from  the  Reserve  Fund,  of  not  less  than  the  proceeds  of  one 
death  assessment  of  the  maximum  death  claim,  which  shall  be 
invested  in  such  security  as  the  laws  of  the  State  permit 
insurance  companies  to  invest  their  capital  in,  or  deposited  to 
the  credit  of  the  Association  in  a  Bank  or  Trust  Company,  and 
which,  together  with  all  interest  and  accretions  thereto,  shall 
be  held  in  trust  unimpaired,  for  the  benefit  of  policy  or  cer- 
tificate holders,  for  the  purpose  of  paying  death  or  disability 
claims  only.  Should  this  sum  or  any  portion  of  it  be  with- 
drawn for  the  purpose  of  said  trust,  the  same  shall  be  replaced 
as  originally  constituted." 

Section  5  of  article  3,  which  is  entitled  "  Death  Fund " 
provides :  "  Whenever  the  Death  Fund  of  the  Association  shall 
be  insufficient  to  pay  and  satisfy  the  deaths  occurring  in  any 
one  year  after  having  made  twelve  times  the  above  assessment 
schedule  (or  collected  a  sum  equal  to  that  amount  in  six 
bi-monthly  calls),  or  when  the  death  rate  of  the  Association 
exceeds  the  American  Experience  Tables  of  Mortality,  if  such 
an  excess  should  ever  occur  or  nine-tenths  of  one  per  cent, 
the  Executive  Committee  may  make  good  any  deficiency  in  the 
Death  Fund  out  of  the  Safety  Fund,  as  provided  by  Section 
12,  Article  III,  of  the  By-Laws.  There  shall  be  nothing  in  this 
Constitution  and  By-Laws,  however,  that  may  be  construed  as 


102    People  ex  rel.  Atty.-Gen.  v.  Life  &  R.  Assn.   [Oct., 

Statement  of  case.  [Vol.  150. 

prohibiting  the  transfer  of  money  from  the  Safety  Fund  to  the 
Death  Fund  for  the  purpose  of  paying  death  claims  on  or 
before  said  Safety  Fund  shall  exceed  its  limit." 

Art.  IV,  §  2. 
"  Death  Claims.    Payment  of  all  death  claims  shall  be 
made  within   ninety  days  from  the  date  of  the  bi-monthly 
assessment  first  ensuing  after  the  approval  of  the  said  claim." 

Art.  IV,  §  6. 

"Payments  of  Certificates.  When  a  death  claim 
becomes  due  and  payable,  the  maximum  amount  may  be  paid 
from  the  Death  Fund  as  the  certificates  and  the  Constitution 
and  By-Laws  may  prescribe,  or  such  part  thereof,  as  an  assess- 
ment of  once  the  schedule,  at  the  time  6aid  death  occurred, 
will  pay  the  death  fund." 

Article  six  of  the  constitution  is  entitled  u  Eeserve  Fund," 
and,  so  far  as  it  relates  to  the  questions  to  be  considered, 
reads: 

"  Sec.  1.  How  Created.  All  members  holding  Life  Reserve 
Certificates  will  pay  a  reserve  assessment,  as  shown  by  graded 
assessment  table,  Article  3,  Section  4,  of  the  Constitution, 
which  net  reserve  assessment  *  *  *  will  be  set  aside  as  a 
reserve  fund,  which,  together  with  interest  earnings  of  said 
fund,  shall  be  securely  invested  in  United  States  Bonds  or 
mortgages  on  unincumbered  real  estate,  or  other  first-class 
interest-bearing  securities,  in  the  name  and  by  the  direction 
of  the  Association.  *  *  *  This  Reserve  Fund,  together 
with  its  earnings,  is  for  the  exclusive  benefit  and  to  reward 
the  fidelity  of  the  old  and  persistent  members,  and  to  make 
the  Association  sound  and  permanent,  thereby  guaranteeing 
the  payment  of  every  member's  certificate  at  death,  to  the 
maximum  limit  named  therein. 

"  §  2.  Disposition  of  the  Reserve  Fund.  A  portion  of 
the  Reserve  Fund  mentioned  in  the  preceding  section  will  l>e 
set  apart  and  an  interest-bearing  bond  issued  for  same  to  mem- 
bers at  the  end  of  each  period  of  four  years.  The  principal 
of  the  first  bond  shall  be  available  six  years  from  its  date,  and 
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all  other  bonds  four  years  from  date,  towards  paying  future 
dues  and  assessments  under  the  certificates  on  which  said  bonds 
were  issued.  The  interest  on  all  bonds  shall  be  applicable,  as 
it  accrues  and  becomes  available,  for  the  payment  of  assess- 
ments ;  and  should  said  certificate  of  membership,  on  which 
said  bonds  were  issued,  cease  by  death,  the  amount  of  princi- 
pal and  interest  of  said  bonds,  which  is  available  to  pay  assess- 
ments and  not  thus  used,  shall  be  paid  beneficiaries  in  addition 
to  the  amount  of  certificates  of  membership ;  but  should  cer- 
tificates of  membership,  under  which  said  bonds  were  issued, 
cease  by  failure  of  the  member  to  keep  up  his  dues  or  assess- 
ments on  said  certificates,  as  provided  for  in  the  constitution, 
any  portion  of  the  said  principal  or  interest  not  thus  used,  or 
any  portion  of  the  bonds  at  death  not  available  to  pay  assess- 
ment, shall  be  applied  to  increase  the  bonds  issued  at  the  next 
quadrennial  apportionment  to  members  of  the  Association. 

"  §  3.  Contingent  Liability  and  Absolute  Surplus.  The 
Association  shall,  on  the  first  business  day  of  January  in  each 
year,  beginning  with  the  year  1887,  set  apart  from  the 
Keserve  Fund  a  sum,  and  cause  the  same  to  be  divided  among 
the  members  who  shall  hold  Life  Eeserve  Certificates,  and 
who  are  at  the  time  of  four  (4)  and  every  multiple  of  four 
(4)  years'  standing  in  the  Association,  and  issue  to  them  bonds 
representing  their  proportion.  This  sum  shall  be  taken  and 
considered  as  a  contingent  liability  upon  the  Association  ;  the 
amount  to  be  set  apart  in  any  one  year  shall  not  in  the  aggre- 
gate exceed  a  dividend  of  one  hundred  per  cent  of  the 
amount  paid  in  assessments  and  dues  during  the  four  years  by 
members  entitled  to  receive  bonds,  nor  shall  any  individual 
member  be  entitled  to  bonds  exceeding  in  amount  that  which 
has  been  paid  by  such  member  in  total  assessments  and  dues 
during  the  four  years.  The  Reserve  Fund  which  has  not 
been  set  apart,  or  for  which  no  bonds  have  been  issued,  shall 
be  held  by  the  Association  as  absolutely  and  strictly  a  Surplus 
Fund,  and  no  member  of  the  Association  shall  have  any 
claim  whatever  upon  this  fund,  and  it  shall  be  regarded  in 
equity  and  in  law  as  a  Surplus  Fund." 
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The  words,  "  and  to  make  the  Association  sound  and  per- 
manent, thereby  guaranteeing  the  payment  of  every  mem- 
ber's certificate  at  death,  to  the  maximum  limit  named 
therein,"  were  added  to  section  one  by  amendment  in  1888. 

In  article  three  of  the  by-laws  of  the  association  is  the  fol- 
lowing: "§  12.  Safety  Fund.  The  stability  and  perma- 
nence of  the  Association  are  further  guarded,  in  order  to 
prevent  the  possibility  of  its  ever  becoming  unsound,  by  set- 
ting apart  eighteen  per  cent  of  the  net  receipts  from  death 
assessments  *  *  *  together  with  the  admission  fees  and 
dues  received,  into  a  fund  to  be  known  as  the  Safety  Fund. 
The  Board  of  Directors  are  hereby  prohibited  from  using  any 
money  received  for  Death  or  Reserve  Funds  for  the  purpose 
of  paying  salaries  or  running  expenses  of  the  Association, 
except  from  Safety  Fund,  from  which  the  actual  expenses  of 
the  Association  shall  be  paid  ;  such  Safety  Fund  in  excess  of 
thirty  thousand  dollars  shall  be  transferred  to  the  Death  Fund 
whenever  the  death  rate  of  the  Association  exceeds  the 
American  Experience  Tables  of  Mortality." 

The  certificates  which  were  issued  to  reserve  members  pro- 
vided that  the  association  would  pay  from  the  death  fund  the 
amount  of  the  certificate  or,  in  case  of  total,  permanent  dis- 
ability for  life,  half  that  amount.  It  also  contained  this  pro- 
vision :  "  The  Death  Fund  of  the  Association  is  set  apart  from 
assessments,  for  the  exclusive  and  sole  purpose  of  paying  claims 
by  death  or  total  disability.  *  *  *  The  Reserve  Fund  shall 
be  securely  invested  in  United  States  bonds,  mortgages  on  unin- 
cumbered real  estate,  or  other  first-class  interest-bearing  secur- 
ities, for  the  exclusive  benefit  of  members  of  the  Association. 
At  each  period  of  four  years  of  continuous  membership  of 
this  Certificate,  a  Bond  will  be  issued  (bearing  interest)  for  an 
equitable  proportion  of  the  Reserve  Fund.  Interest  on  said 
bond  may  be  used  annually  from  its  date  toward  paying  future 
assessments,  and  the  principal  of  said  Bond,  when  available, 
toward  paying  future  assessments  under  this  certificate ;  or 
in  case  of  death,  paid  to  the  beneficiary,  together  with  this 
Certificate  of  Membership ;  thus  the  interest  is  available  after 
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four  years  and  the  principal  after  ten  years  to  pay  future 
assessments.  Tliis  certificate  is  issued  and  accepted  subject 
to  all  the  provisions  and  stipulations  contained  in  the  Consti- 
tution and  By-Laws  of  this  Association,  which  are  hereby  made 
a  part  of  this  certificate,  with  any  amendments  that  may  here- 
after be  made  thereto." 

The  certificate  issued  to  life  members  was  similar  to  that 
issued  to  reserve  members,  and  contained  the  provision : 
"The  Death  Fund  of  the  Association  is  set  apart  from 
assessments,  for  the  exclusive  and  sole  purpose  of  paying 
claims  by  death  or  total  disability,"  but  contained  none  of  the 
other  provisions  quoted.  Nor  did  it  in  any  way  refer  to  the 
reserve  fund. 

Upon  the  notice  of  assessment  used  by  the  association  was 
indorsed  an  explanation  as  to  the  reserve  fund,  in  which  it  is 
stated  that  the  reserve  fund  with  its  earnings  "  is  for  the 
exclusive  benefit  and  to  reward  the  fidelity  of  the  old  and 
persistent  members,  and  to  make  the  association  sound  and 
permanent,  thereby  guaranteeing  the  payment  of  every  mem- 
ber's certificate  at  death,  to  the  maximum  limit  named 
therein." 

William  K  Prentice  for  Eoyce,  Spooner  and  Dwyer, 
appellants  and  respondents.  The  intent,  as  found  in  the  lan- 
guage of  the  contract,  must  control  in  disposing  of  the  reserve 
fund.  (In  re  K  R.  L.  F.  Asm.,  131  K  Y.  355 ;  Bur- 
don  v.  M.  8.  F.  Asm.,  147  Mass.  360.)  These  claimants  have 
an  equitable  lien  upon  the  reserve  fund  for  the  payment  of 
their  claims,  and  this  court  has  jurisdiction  in  these  proceed- 
ings to  enforce  such  lien  and  direct  the  payment  of  these 
claims  out  of  such  fund.  (Laws  of  1883,  chap.  175,  §  21 ;  3 
Pom.  Eq.  Juris.  §§  1235,  1237 ;  Busted  v.  Ingram,  75  N.  Y. 
251 ;  Hale  v.  0.  Nat.  Bank,  49  K  Y.  626 ;  Fowler  v.  M. 
L.  I.  Co.,  28  Hun,  198 ;  Brown  v.  Volhening,  64  N.  Y.  76 ; 
WiUetts  v.  Reid,  5  N.  Y.  St.  K.  175 ;  42  Hun,  140 ;  M.  C. 
Co.  v.  Sperry,  9  N.  Y.  St.  R.  342 ;  120  K  Y.  620  ;  Vinch  v. 
Anthony,  8  Allen,  536  ;  Dagett  v.  Rankin,  31  Cal.  321-326 ; 
14 


106    People  ex  bel.  Atty.-Gen.  v.  Life  &  R.  Assn.   [Oct, 

Points  of  counsel.  [Vol.  150. 

Grinned  v.  Suydam,  3  Sandf.  132;  Beach  on  Mod.  Eq. 
Juris.  §§  287,  331,  939,  945 ;  Story's  Eq.  Juris.  §  1251 ;  In  re 
F.  R.  F.  L.  Assn.,  131  K  Y.  354.)  The  contract  entered 
into  by  the  association  with  its  members  guaranteed  the  pay- 
ment of  death  claims,  and  in  the  contract  the  reserve  fund 
was  pledged  to  fulfill  the  guaranty.  (2  Beach  on  Mod.  Eq. 
Juris.  §  939  ;  132  K  Y.  540 ;  In  re  E.  R.  F.  L.  Asm.,  131 
N.  Y.  354;  O'Brien  v.  H.  B.  Society,  117  K  Y.  310.) 
Death  claimants  are  entitled  to  a  fixod  and  definite  sum  men- 
tioned in  the  certificates.  In  contracts  of  insurance,  where 
there  is  any  ambiguity,  and  where  the  interpretation  is  diffi- 
cult, we  should  adopt  that  construction  which  the  insurer  had 
reason  to  suppose  was  understood  by  the  insured.  (  Wads- 
worth  v.  J.  &  T.  Co.,  132  K  Y.  540 ;  Hoffman  v.  A.  F  Ins- 
Co.,  32  N.  Y.  405 ;  Laws  of  1887,  chap.  285 ;  MbMaster  v. 
Ins.  Co.,  N.  A*,  55  N.  Y.  222 ;  Kratzenstein  v.  W.  A.  Co.r 
116  K  Y.  54;  DiUeber  v.  H.  L.  Ins.  Co^  69  N.  Y.  264; 
Herrman  v.  M.  Ins.  Co.,  81  N.  Y.  188;  White  v.  Hoyt,  73 
N.  Y.  505.)  If  there  are  conflicting  rights,  the  language  on 
which  death  claimants  depend  is  subsequent,  special  and 
controlling.  (Parshatt  v»  Eggert,  54  N.  Y.  18.)  The 
assets  must  be  distributed  as  of  the  date  of  the  com- 
mencement of  this  action,  viz.,  September  23,  1892. 
{McNally  v.  P.  Ins.  Co.,  137  N.  Y.  398 ;  Niblack  on  Ben. 
Soc.  §  124.)  A  policy  of  life  insurance  is  a  contract  to  pay  a 
certain  sum  of  money  at  a  certain  time  after  the  death  of  the 
insured,  and  it  is  proper  to  allow  interest  on  this  sum  from 
the  time  it  becomes  payable.  (Niblack  on  Ben.  Soc  693,. 
§  360 ;  K.  Ins.  Co.  v.  Gould,  80  111.  388 ;  Supreme  Lodge  v. 
Zuhlke,  129  111.  398 ;  Supreme  Council  v.  Franke,  137  111. 
118 ;  Heislet  v.  Stose,  131  111.  393 ;  //.  Ins.  Co.  v.  Lewis,  28 
Fla.  209 ;  M.  T.  Ins.  Co.  v.  Robinson,  98  111.  324 ;  Perine 
v.  Grand  Lodge,  51  Minn.  225  ;  Newman  v.  C.  M.  Ins.  Co.y 
76  Iowa,  56 ;  StoweU  v.  Am.  Assn.,  23  N.  Y.  S.  E.  706.) 
These  death  claimants  are  creditors  of  the  association,  and 
their  claims  are  debts.  (  Vannatta  v.  JSF.  J.  M.  L.  Ins.  Co., 
31  N.  J.  Eq.  15;  Coinmonwealth  v.  M.  M.  Ins.  Co.,  112. 
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s.  116 ;  A.  Ins.  Co.  v.  Swift,  10  Cush.  433 ;  M.  Ins.  Co. 
v.  Fuller,  8  Allen,  274 ;  Sterling  v.  M.  Ins.  Co.,  32  Perm, 
St.  75 ;  21.  K  Ins.  Co.  v.  Butler,  34  Me.  451 ;  Bacon  on  Ben. 
Soc.  §  479.) 

JbhnCtmneen  for  receiver,  respondent  and  appellant.  The 
rights  of  the  parties  are  to  be  determined  by  the  constitution 
and  by-laws  in  force  at  the  commencement  of  this  action. 
(In  re  F.  R.  F  L.  Assn.,  131  N.  T.  354 ;  Burdon  v.  M.  S. 
F.  Assn.,  147  Mass.  360.)  The  funds  in  hand  belong  to  the 
surviving  members  of  the  reserve  class  and  the  representa- 
tives of  those  who  have  died.  They  are  not  applicable  to  the 
payment  of  death  claims  of  either  "  life  class "  or  "  reserve 
class."  (In  re  K  It.  F.  L.  Assn.,  131  K  Y.  354 ;  People  v. 
Life  Union,  83  Hun,  598;  145  N.  Y.  606.) 

Hamilton  Ward,  Jr.,  for  Riley,  respondent.  The  Dwyer 
and  Benson  death  claims,  for  the  payment  of  which  the  July 
assessment  was  made,  should  be  paid  in  full  from  the  funds  of 
the  association  in  the  hands  of  the  receiver.  (Niblack  on 
Mut.  Ben.  Soc.  §  147;  In  re  K  R.  F.  L.  Assn.,  131  K 
Y.  380;  Darrow  v.  F.  F  Society,  116  N.  Y.  541 ;  O'Brien 
v.  R.  B.  Society,  117  N.  Y.  318 ;  Wadsworth  v.  J.  &  T.  Co., 
26  J.  &  S.  88 ;  132  K  Y.  540 ;  People  v.  City  Bcmk  of  R., 
96  N.  Y.  37;  Camn  v.  Gleason,  105  K  Y.  256,  264;  Baker 
v.  If.  T.  N.  E.  Bank,  100  N.  Y.  30 ;  In  re  Le  Blanc,  14  Hun, 
8 ;  75  N.  Y.  598 ;  1.  &  T.  N.  Bank  v.  Peters,  123  N.  Y.  272 ; 
Van  Alen  v.  Am.  Nat.  Bank,  52  N.  Y.  1 ;  Daws  v.  Kidder y 
84  N.  Y.  121.) 

Mabtin,  J.  Several  questions  presented  on  the  trial  before 
the  referee  are  not  before  us,  as  the  parties  have  not  appealed 
from  the  portion  of  the  order  which  determined  them. 

The  most  important  question  we  are  called  upon  to  decide 
is  whether  the  General  Term  properly  held  that  $10,000  of 
the  reserve  fund  should  be  applied  to  the  payment  pro  rata, 
of  death  claims  arising  under  both  kinds  of  certificates  where 
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the  claim  existed  before  the  commencement  of  this  action ; 
that  death  claims  under  reserve  certificates  should  not  be  paid 
in  full,  and  that  the  remainder  of  the  fund,  after  deducting 
$10,000,  should  be  distributed  among  the  holders  of  life 
reserve  certificates. 

As  the  certificates,  under  which  the  parties  claim  an  interest 
in  the  fund,  provide  that  the  constitution  and  by-laws  of  the 
association  shall  form  a  part  of  the  contract,  it  follows  that, 
in  determining  the  proper  disposition  of  the  fund,  the  liability 
of  the  association,  and  the  rights  of  the  parties,  reference 
must  be  had  to  the  provisions  of  the  certificate,  and  to  the 
constitution  and  by-laws  as  they  existed  at  the  time  of  the 
commencement  of  this  action.  Taken  together,  they  consti- 
tute the  contract  between  the  parties  and  the  standard  by 
which  their  rights  and  liabilities  are  to  be  determined,  and 
they  are  to  be  adjusted  as  of  the  date  of  the  commencement 
of  the  action.  {Matter  of  K  R.  F.  L.  Asm.,  131  K  T. 
354,  369.) 

Section  21  of  chapter  175  of  the  Laws  of  1883,  as  amended 
by  section  6  of  chapter  285  of  the  Laws  of  1887,  declares : 
"  Nor  shall  anything  in  this  act  prevent  the  creation  of  a 
reserve  fund  by  any  corporation,  association  or  society  trans- 
acting the  business  of  life  or  casualty  insurance,  or  both,  upon 
the  co-operative  or  assessment  plan,  which  funds  or  its  accre- 
tions, or  both,  are  to  be  used  for  the  payment  of  assessments 
or  death  losses,  or  for  benefits  in  case  of  physical  disability 
only."  It  was  under  the  provisions  of  this  statute  that  the 
defendant  was  re-incorporated  and  its  constitution  and  by-laws 
created.  The  portion  of  the  statute  quoted  contains  the  only 
authority  the  association  possessed  to  create  a  reserve  fund,  and 
states  the  purposes  for  which  such  a  fund  may  be  accumulated. 
It  authorizes  its  creation  for  the  payment  of  assessments  or 
for  the  payment  of  death  losses  or  disability  benefits.  Under 
the  statute  those  are  the  only  purposes  to  which  such  a  fund 
could  properly  be  devoted.  In  its  constitution,  the  objects  of 
the  association,  so  far  as  they  relate  to  the  reserve  fund,  are  stated 
to  be  to  collect  and  accumulate  a  fund  to  be  held  in  trust  and 
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used  by  the  association  and  its  members  in  reducing  future 
dues  and  assessments  and  for  such  other  purposes  as  are  there- 
inafter provided  for  by  the  constitution,  by-laws  and  amend- 
ments thereto.  Notwithstanding  this  general  statement  as  to 
its  purpose,  it  is  manifest  that  while  a  fund  thus  accumulated 
might  be  devoted  to  the  reduction  of  future  dues  and  assess- 
ments, yet  under  the  statute  the  association  had  no  authority 
to  devote  it  to  any  other  purpose  than  that,  except  to  pay 
death  losses  or  disability  benefits. 

While  the  statute  in  its  reference  to  death  losses  is  general 
and  unlimited,  yet  it  could  not  have  been  the  intention  of  the 
legislature  to  permit  such  associations  to  accumulate  a  reserve 
fund  wholly  from  the  contributions  of  one  class  of  members 
and  then  devote  it  to  the  payment  of  death  losses  of  another 
class  who  in  no  way  contributed  to  it.  To  attribute 
to  the  legislature  such  an  intent  would  be  to  impeach  its 
integrity  and  fairness  of  purpose.  We  think  the  statute 
should  not  be  construed  so  as  to  permit  any  such  unjust  and 
absurd  result. 

One  of  the  questions  presented  is  whether,  under  the  stat- 
ute and  contract  between  the  parties,  losses  arising  by  the 
death  of  persons  holding  life  certificates  can  be  properly  paid 
from  the  reserve  fund  thus  accumulated.  Obviously,  the 
reserve  fund  was  intended  to  be  used  only  for  the  benefit  of 
those  holding  reserve  certificates.  To  place  that  question 
beyond  cavil  or  peradventure,  the  constitution  expressly  pro- 
vides that  no  person  holding  a  life  certificate  shall  be  entitled 
to,  or  shall  in  any  manner  derive,  any  benefit  from  the  reserve 
fund,  but  such  fund  shall  be  and  is  for  persons  holding  life 
reserve  certificates  only.  No  plainer,  more  definite  or  positive 
statement  as  to  the  members  who  were  to  be  benefited  by  the 
accumulation  of  that  fund  could  have  been  made.  In  the 
most  decisive  and  emphatic  language  it  is  declared  that  the 
holders  of  life  certificates  shall  derive  no  benefit  from  the 
reserve  fund.  Thus  it  not  only  awards  to  the  holders  of 
reserve  certificates  all  benefits  to  be  derived  from  it,  but 
positively  forbids  life  members  participating  therein. 
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Under  the  constitution  the  association  was  authorized  to 
issue  two  distinct  and  different  kinds  of  certificates :  One,  a 
mere  life  certificate ;  the  other,  a  life  reserve  certificate.  The 
difference  between  them  is  marked,  and  seems  well  nigh  con- 
trolling as  to  the  rights  of  the  holders  of  life  certificates  to 
share  in  the  fund  in  the  hands  of  the  receiver.  This  differ- 
ence is  that  the  amount  paid  by  a  life  member  is  only  one- 
half  that  required  to  be  paid  by  a  reserve  member,  and,  in 
consideration  of  the  payment  of  such  increased  assessments, 
the  increase  is  to  be  held  by  the  association  as  a  reserve  fund 
for  the  sole  benefit  of  the  reserve  members.  Indeed,  the 
dominant  purpose  of  the  contract  was  to  provide  for  two  kinds 
of  certificates,  and  that  the  holders  who  paid  increased  assess- 
ments should  alone  share  in  the  benefit  of  the  reserve  fund. 
Nothing  can  be  plainer  than  this.  Therefore,  while  examining 
the  other  provisions  of  the  contract,  it  is  necessary  that  this 
purpose  should  be  borne  in  mind. 

Section  three  of  article  three  of  the  constitution  provides 
that  there  shall  be  accumulated  in  the  death  fund  a  permanent 
sum  from  the  surplus  of  the  death  assessments,  or  from  trans- 
ferring from  the  reserve  fund  not  less  than  the  proceeds  of 
one  death  assessment  of  the  maximum  death  claim.  It  was 
upon  the  latter  provision  that  the  learned  General  Term  based 
its  decision  directing  ten  thousand  dollars  to  be  distributed 
among  the  holders  of  death  claims.  If  construed  alone  and 
entirely  independent  of  the  other  provisions  of  the  constitu- 
tion, it  may  be  that  the  effect  given  to  that  provision  by  the 
General  Term  would  be  proper.  The  language  is  general, 
and,  standing  alone,  sufficiently  broad  to  sustain  the  contention 
that  a  portion  of  the  reserve  fund  might  be  devoted  to  the 
payment  of  death  losses  even  under  life  certificates.  But 
when  read  in  connection  with  those  provisions  of  the  constitu- 
tion, which  in  absolute  and  unqualified  terms  declare  that  no 
person  holding  a  life  certificate  shall  in  any  manner  derive 
any  benefit  from  the  reserve  fund,  it  becomes  obvious  that  the 
conclusion  of  the  General  Term  cannot  be  sustained.  When 
all   the   provisions    relating   to  this   subject  are   considered 
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together,  it  is  clear  that  it  was  not  the  intent  of  the  constitu- 
tion to  provide  that  any  portion  of  the  reserve  fund  should  be 
transf erred  to  the  death  fund  for  the  payment  of  death  claims 
which  were  expressly  excluded  from  any  participation  in  that 
fund.  Its  purpose  doubtless  was  to  provide,  in  an  emergency  or 
case  of  necessity,  for  the  transfer  from  the  reserve  fund  to  the 
death  fund  of  an  amount  necessary  to  pay  death  losses  arising 
under  reserve  certificates.  In  other  words,  the  provision  for 
transferring  a  portion  of  the  reserve  fund  to  the  death  fund  must 
be  limited  and  governed  by  the  other  provisions  of  the  con- 
stitution. When  so  limited  it  is  plain  that  such  transfer  could 
be  made  only  for  the  purpose  of  paying  death  claims  arising 
under  reserve  certificates.  This  construction  renders  all  the 
provisions  of  the  contract  harmonious,  and  carries  out  its 
manifest  spirit  and  purpose.  Any  other  construction  would 
be  contrary  to  the  evident  intent  of  the  statute,  as  well  as  to 
the  clear  and  positive  terms  of  the  constitution. 

Moreover,  as  the  reserve  fund  was  created  solely  by  the 
contributions  of  reserve  members,  it  would  be  highly  unjust 
and  inequitable  to  distribute  any  portion  of  it  among  life 
members.  Such  a  disposition  of  the  fund  would  result  in  a 
practical  confiscation  of  the  property  of  the  reserve  members. 
Our  conclusion  is  that  the  reserve  fund  was  created  for  the 
exclusive  benefit  of  the  holders  of  the  reserve  certificates,  and 
that  the  holders  of  life  certificates  were  not  entitled  in  any 
way  to  share  in  its  distribution. 

This  brings  us  to  the  consideration  of  the  question,  whether 
such  a  portion  of  the  reserve  fund  as  is  necessary  for  that  pur- 
pose should  be  appropriated  to  the  payment  of  death  claims 
of  members  holding  reserve  certificates  who  died  before  the 
commencement  of  this  action,  or  whether  the  whole  fund 
should  be  distributed  pro  rata  among  all  the  holders  of  such 
certificates.  If  this  fund  was  pledged  or  dedicated  to  the 
purpose  of  assuring  or  guaranteeing  payment  of  such  certifi- 
cates to  the  maximum  limit  upon  the  death  of  such  a  member, 
then  plainly  the  holders  of  such  death  claims  are  entitled  to 
resort  to  that  fund  for  their  payment. 
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Section  one  of  article  six  of  the  constitution  contains  this  pro- 
vision :  "  This  Reserve  Fund,  together  with  its  earnings,  is  for 
the  exclusive  benefit  and  to  reward  the  fidelity  of  the  old  and 
persistent  members,  and  to  make  the  Association  sound  and  per- 
manent, thereby  guaranteeing  the  payment  of  every  member's 
certificate  at  death,  to  the  maximum  limit  named  therein."  In 
construing  this  provision,  it  must  be  remembered  that  it  is  con- 
tained in  that  portion  of  the  constitution  which  relates  only 
to  the  reserve  fund,  and,  consequently,  it  must  be  regarded  as 
referring  solely  to  members  interested  therein.  The  pro- 
vision guaranteeing  the  payment  of  every  member's  certificate 
was  clearly  intended  to  refer  to  reserve  members  only.  No 
others  could  have  been  intended.  If  otherwise,  that  pro- 
vision would  have  been  in  direct  conflict  with  the  other 
provisions  of  the  constitution,  which  declare  that  no  person 
holding  a  life  certificate  shall  be  entitled  to  or  shall  in  any 
manner  derive  any  benefit  from  such  fund. 

Here  we  have  then  a  provision  which,  properly  construed, 
provides  that  the  reserve  fund  of  the  association  with  its  earn- 
ings is  for  the  exclusive  benefit  and  to  reward  the  old  and 
persistent  members  holding  reserve  certificates  by  assuring 
or  guaranteeing  the  payment  of  every  such  member's  cer- 
tificate to  the  maximum  limit.  This  was  a  guaranty  among 
contributors  to  the  reserve  fund,  and  as  there  was  no  other 
provision  for  the  full  payment  of  the  amount  of  their  cer- 
tificates unless  resort  might  be  had,  when  necessary,  to  that 
fund,  it  was  in  effect  a  pledge  of  it  for  that  purpose.  The 
last  clause  of  that  provision  was  added  by  amendment  in  1888, 
and  its  obvious  intent  was  to  bring  the  association  within  the 
provisions  of  the  statute,  which  authorized  the  use  of  the 
reserve  fund  for  the  payment  of  death  losses,  and  to  pro- 
vide that  members  who  were  entitled  to  share  in  it  should 
receive  the  maximum  amount  of  their  certificates.  Thus,  by 
the  terms  of  the  constitution,  the  reserve  members  of  the 
association  dedicated  that  fund,  so  far  as  necessary,  to  the  pay- 
ment, at  death,  of  every  such  member's  certificate. 

The  receiver,  however,  persistently  urges  that  the  intent  of 
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this  provision  was  to  insure  the  payment  of  the  dues  of  the 
reserve  members,  and  in  that  way  only  to  guarantee  the  pay- 
ment of  death  claims,  but  that  it  was  not  intended  that  any 
part  of  that  fund  should  be  applied  to  that  purpose.  If  such 
was  its  only  object,  why  was  there  any  necessity  to  amend 
that  section  of  the  constitution  ?  Before  it  was  amended  the 
reserve  fund  was  as  available  to  pay  assessments  as  it  was  after. 
No  change  in  that  respect  was  made.  The  amendment  must 
have  been  made  to  accomplish  some  purpose.  Evidently  it 
was  not  to  insure  the  payment  of  dues  and  assessments,  as  that 
had  already  been  provided  for,  and  was  not  affected  by  the 
amendment.  We  think  its  purpose  was  to  bring  itself  within 
the  provisions  of  the  statute,  and  to  devote  the  reserve  fund 
to  the  payment  of  death  losses  of  reserve  members  so  far  at 
least  as  was  necessary  to  secure  their  payment  in  full.  If 
such  was  not  its  purpose,  the  amendment  was  meaningless  and 
ineffective.  We  do  not  think  the  contention  of  the  receiver 
can  be  sustained.  We  are  of  the  opinion  that  such  a  portion 
of  the  reserve  fund  as  is  necessary  should  be  appropriated  to 
the  payment  of  death  claims  of  members  holding  reserve  cer- 
tificates who  died  before  the  commencement  of  this  action,  and 
that  the  remainder  of  the  fund  undistributed  should  be  divided 
pro  rata  among  the  other  holders  of  reserve  certificates. 

The  case  of  Burdon  v.  Mass.  Safety  Fund  Assn.  (147 
Mass.  360),  cited  with  approval  in  Matter  of  E.  12.  F.  L.  Assn. 
(131  N.  T.  354,  374)  is  relied  upon  as  sustaining  a  contrary 
doctrine.  In  the  Burdon  case,  the  only  ground  upon  which 
it  was  claimed  that  the  funds  belonging  to  the  insolvent  cor- 
poration could  be  applied  to  the  payment  of  death  losses  was, 
that  upon  the  back  of  the  certificates  issued  there  was  an 
unsigned  statement  to  the  effect  that  the  association  would 
provide  material  and  substantial  protection  for  the  families  or 
other  dependents  of  deceased  members,  by  means  of  a  safety 
fund  which  combined  an  improved  plan  of  co-operative  pro- 
tection with  the  safety  fund  deposit,  thereby  rendering  all  the 
members  and  their  dependents  perfectly  safe  at  the  lowest 
possible  rate.  In  that  case,  without  passing  upon  the  question 
15 
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as  to  what  would  have  been  the  effect  if  the  notice  had  been 
a  part  of  the  contract,  the  court  distinctly  held  that  it  was  not, 
and  hence  was  entitled  to  no  consideration  in  determining  the 
question  before  the  court.  There  the  safety  fund  provided 
for  was  to  inure  to  the  benefit  of  members  of  five  years'  stand- 
ing, by  having  the  income  from  it,  after  five  years,  or  after 
the  accumulation  should  have  amounted  to  one  hundred  thou- 
sand dollars,  applied  to  the  payment  of  their  future  dues  and 
assessments,  and  if  the  association  should  fail  to  pay  the 
indemnity  provided  for  in  the  certificate,  then  the  safety  fund 
was  to  be  converted  into  money,  and  divided  among  all  the 
holders  of  certificates  then  in  force,  and  not  to  be  drawn  upon 
to  make  good  the  indemnity  for  a  loss  by  death,  and  it  con- 
tained an  express  stipulation  that  the  fund  mentioned  should 
be  in  no  wise  chargeable  or  liable  for  any  use  or  purpose  except 
that  mentioned.  Under  those  circumstances,  it  was  held  that 
the  fund  must  be  devoted  to  the  purpose  specified  in  the  con- 
tract, and  could  not  be  applied  in  payment  of  death  losses. 

That  case  is  clearly  distinguishable  from  the  case  under  con- 
sideration, as  in  that  case  there  was  no  pledge  or  dedication  of 
the  fund  to  the  payment  of  such  claim,  while  in  this,  as  we 
have  already  seen,  one  of  the  purposes  for  which  such  a  fund 
was  created  was  to  insure  the  payment  of  death  losses  where 
the  member  held  a  life  reserve  certificate. 

So  in  the  Matter  of  K  R.  F.  L.  Assn.  (131  N.  Y.  354), 
where  a  reserve  fund  was  created,  and  was  to  be  deposited  in 
trust  for  purposes  specified,  which  were  for  the  benefit  of  liv- 
ing members,  it  was  held  that  upon  a  dissolution  of  the  cor- 
poration death  losses  could  not  be  paid  from  the  reserve  fund. 
The  principle  of  that  case  is  clearly  right,  and  fully  sustains 
our  conclusion  that  death  losses,  where  a  deceased  member 
held  a  life  certificate  only,  could  not  be  paid  from  such  fund. 
But,  in  this  case,  there  was  an  express  provision  in  the  consti- 
tution, which  formed  a  part  of  the  policy,  which  dedicated  the 
reserve  fund  to  the  payment  of  losses  where  the  member  held 
a  reserve  certificate.     The  cases  are,  therefore,  wholly  unlike. 

The  same  may  be  said  of  People  v.  Life  Union  (83  Hun, 
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598 ;  affirmed,  145  N.  Y.  606).  In  that  case,  as  in  the  case  in 
131  N.  Y.,  there  was  a  reserve  fund  which  was  created  by  the 
appropriation  of  fifteen  per  cent  of  all  the  net  assessments  for 
mortuary  and  benefit  purposes,  and  contained  no  provision  by 
which  the  reserve  fund  was  dedicated  to  the  payment  of  death 
losses.  We  find  nothing  in  either  of  the  cases  cited  which  is  in 
conflict  with  the  conclusion  we  have  reached  in  this  case. 

It  is  doubtful  if  the  question  as  to  the  claims  of  persons 
who  hold  bonds  issued  under  their  life  reserve  certificates,  is 
before  us.  We  are,  however,  of  the  opinion  that  they  have 
no  claim  which  can  be  paid  by  the  receiver  out  of  the  funds 
in  his  hands.  The  contract  between  the  parties  was  to  the 
effect  that  the  principal  of  such  bonds  was  not  available  to 
pay  future  assessments  until  ten  years  after  the  issuing  of  the 
bonds.  It  was  only  then  that  the  amount  of  the  principal 
and  interest  of  such  bond  was  to  be  paid  to  the  beneficiary  in 
addition  to  the  amount  of  the  certificate.  Hence,  until  the 
bonds  became  available  to  pay  the  assessments,  the  bene- 
ficiaries were  not  entitled  to  receive  their  amount  in  addition 
to  the  certificates  of  membership.  Any  interest  or  principal, 
which  was  not  available  for  that  purpose,  was  to  be  applied  to 
increase  the  bonds  issued  at  the  next  quadrennial  apportion- 
ment to  members  of  the  association.  We  find  nothing  in  the 
record  to  show  that  any  of  the  bonds  had  become  available 
for  that  purpose,  and,  therefore,  conclude  that  none  of  the 
appellants,  who  held  bonds  issued  on  life  reserve  certificates, 
is  entitled  to  be  paid  any  portion  thereof  by  the  receiver  either 
upon  death  claims,  or  in  the  distribution  of  the  fund  among 
the  holders  of  such  certificates. 

As  to  the  claims  of  persons  holding  life  reserve  policies, 
whether  bonds  were  issued  or  not,  we  are  of  the  opinion  that 
the  remainder  of  the  reserve  fund  in  the  hands  of  the 
receiver,  after  paying  the  claims  of  general  creditors,  and 
claims  based  upon  life  reserve  certificates,  where  the  member 
died  prior  to  the  commencement  of  this  action,  should  be  dis- 
tributed among  the  holders  of  life  reserve  certificates  in 
proportion  to  the  amount  paid  by  each. 
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The  appellant  Dwyer  contends  that  the  assessment  of  July, 
1892,  was  made  for  her  benefit  with  others,  and  that  a  fund 
was  thereby  established  which  was  expressly  dedicated  to  the 
payment  of  the  certificate  held  by  her,  and,  therefore,  a  trust 
was  created,  and  the  funds  thus  collected  were  impressed  with 
such  trust  to  an  extent  which  entitled  her  to  payment  of  the 
amount  of  her  certificate  out  of  the  funds  in  the  hands  of  the 
receiver.  It  may  be,  if  there  was  a  fund  in  the  hands  of  the 
receiver  that  was  collected  for  the  express  purpose  of  paying 
that  loss,  that  the  principle  contended  for  might  apply.  But 
the  record  shows  that  no  portion  of  the  money  collected  by 
that  assessment  reached  the  hands  of  the  receiver.  It  was  all 
expended  by  the  corporation  before  that  time,  but  in  what 
manner  or  for  what  purpose  does  not  appear.  Moreover, 
there  is  nothing  in  the  constitution,  by-laws  or  certificate 
which  appropriates  money  collected  by  assessment  to  the  pay- 
ment of  any  particular  claim,  or  to  the  claims  that  are  men- 
tioned in  the  assessment.  On  the  contrary,  they  seem  to  con- 
template that  a  fund  should  always  be  kept  on  hand  to  meet 
claims  as  they  arise,  and  that  assessments  should  be  made  and 
collected  in  anticipation  of  death  losses.  Under  the  circum- 
stances shown  by  the  record  in  this  case,  and  under  the  con- 
tract between  the  parties,  we  are  unable  to  discover  any  princi- 
ple under  which  it  can  be  held  that  a  trust  in  favor  of  Dwyer 
was  impressed  upon  any  portion  of  the  moneys  or  fund  that 
came  into  the  hands  of  the  receiver. 

These  considerations  lead  to  the  conclusion  that  the  order  of 
the  General  Term  should  be  reversed,  and  the  order  of  the 
Special  Term  affirmed,  with  costs  to  the  receiver  and  one  bill 
of  costs  to  the  appellants  Spooner  and  Royce,  to  be  paid  out 
of  the  funds  in  the  hands  of  the  receiver. 

All  concur,  except  Bartlett,  J.,  who  dissents  on  the  ground 
that  the  General  Term  modification  of  the  Special  Term  order 
was  right,  and  Haight,  J.,  who  dissents  from  Judge  Martin's 
opinion  and  concurs  in  the  views  adopted  by  the  referee. 

Ordered  accordingly. 
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The  People  of  the  State  of  New  York  v.  The  American 
Loan  and  Trust  Company. 

In  the  Matter  of  the  Application  of  Lorenzo  Burrows,  as 
Receiver  of  the  Estate  of  Roswell  S.  Burrows,  Deceased, 
Respondent,  v.  J.  Edward  Simmons,  as  Receiver  of  The 
American  Loan  and. Trust  Company,  Appellant. 

Order  in  Action  for  Dissolution  of  Corporation,  for  Payment 
of  Claim  of  Creditor  by  Receiver,  not  Appealable  to  Court  of 
Appeals— Constitution,  Art.  VI,  §  9  — Code  Civ.  Proc.,  §  190.  An 
order  of  the  Appellate  Division  of  the  Supreme  Court,  affirming  an  order 
of  Special  Term  directing  the  permanent  receiver  of  an  insolvent  domes- 
tic corporation,  appointed  by  a  final  judgment  in  an  action  brought  by 
the  attorney- general  for  the  dissolution  of  the  corporation,  to  pay,  out  of 
the  fund  in  his  hands,  the  claim  of  a  creditor  of  the  corporation  (as,  e.  g., 
a  judgment  recovered  by  the  receiver  of  a  decedent's  estate  against  the 
corporation  through  its  receiver),  made  upon  an  application  by  the  cred- 
itor in  the  action  for  dissolution,  is  not  an  order  finally  determining  an 
action  or  special  proceeding,  and,  hence,  by  force  of  section  9  of  article 
VI  of  the  Constitution  and  section  190  of  the  Code  of  Civil  Procedure,  is 
not  appealable  as  of  right  to  the  Court  of  Appeals. 

People  v.  Am.  Loan  &  Trust  Co.,  2  App.  Div.  193,  appeal  dismissed. 

(Argued  June  8,  1896;  decided  October  6,  1896.) 

Appeal  from  order  of  the  Appellate  Division  of  the 
Snpreme  Court  in  the  first  judicial  department,  made  April  7, 
1896,  which  affirmed  an  order  of  Special  Term  directing  the 
receiver  of  the  defendant  trust  company  to  pay  a  claim  of 
the  petitioner  against  the  company. 

In  December,  1884,  Charles  H.  Moore,  who  was  receiver  of 
the  estate  of  Roswell  S.  Burrows,  deceased,  commenced  an 
action  against  the  defendant  and  another  to  obtain  a  judg- 
ment determining  that  he,  as  such  receiver,  was  entitled  to 
two  hundred  shares  of  the  capital  stock  of  the  Niagara  Falls 
International  Bridge  Company,  which  were  in  the  possession 
of  the  defendant. 

Judgment  was  rendered  in  favor  of  the  defendant  therein, 
and  thereupon  a  stipulation  was  made  between  the  parties 


150 

117 

160 

663 

160 

117 

166 

649 

160 

117 

160 

« 

118  People  v.  American  Loan  &  Trust  Co.         [Oct., 

Statement  of  case.  [Vol.  150. 

whereby  Moore,  as  receiver,  was  to  deliver  to  the  trust  com- 
pany cash  to  the  amount  of  the  defendant's  claim,  with 
interest  and  costs,  and  the  stock  mentioned  was  to  be  deliv- 
ered to  him  as  such  receiver,  with  the  agreement  that  if  the 
plaintiff  should  succeed  in  that  action  and  the  court  should 
determine  that  he  was  entitled  to  the  stock,  then  the  cash 
thus  deposited  was  to  be  returned  to  the  receiver.  In  pursu- 
ance of  that  stipulation  the  certificates  of  stock  were  delivered 
to  him  as  receiver,  and  he  delivered  to  the  trust  company 
cash  to  the  amount  of  $17,067.64. 

In  March,  1891,  an  action  was  brought  in  the  Supreme 
Court  by  the  attorney-general,  in  the  name  of  the  People, 
against  the  American  Loan  and  Trust  Company,  and  J. 
Edward  Simmons  was  appointed  temporary  receiver  therein. 
On  the  first  day  of  May,  1891,  a  final  judgment  was  entered 
in  the  latter  action  dissolving  the  trust  company  and  appoint- 
ing Simmons  as  permanent  receiver  thereof.  " 

Simmons,  as  such  receiver,  appeared  in  the  action  com- 
menced by  Moore  against  the  trust  company,  and  continued 
the  defense  thereof.  In  December,  1893,  Lorenzo  Burrows 
was  appointed  receiver  in  the  place  of  Moore,  and  was  substi- 
tuted as  plaintiff  in  the  action  against  the  trust  company. 
On  the  thirteenth  day  of  April,  1895,  Burrows,  as  such 
receiver,  recovered  a  judgment  in  that  action  against  Sim- 
mons, as  receiver  of  the  trust  company,  whereby  it  was 
adjudged  that  the  certificates  of  stock  in  question  were  the 
property  of  the  estate  of  Roswell  S.  Burrows ;  that  the  plain- 
tiff therein,  as  receiver  of  that  estate,  was  entitled  to  the 
certificates  of  stock  formerly  delivered  to  him,  to  the 
$17,067.64  deposited  with  the  trust  company,  and  to  the 
sum  of  $185.44  for  his  costs  and  disbursements  in  that 
action. 

Thereafter,  and  in  or  about  the  month  of  August,  1895, 
Burrows,  as  such  receiver,  served  upon  Simmons,  as  receiver 
of  the  trust  company,  a  petition  and  notice  of  an  application 
to  the  court  in  the  case  at  bar  for  an  order  directing  the 
receiver  of  the  trust  company  to  pay  out  of  the  funds  in  his 
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hands  the  amount  claimed  by  Burrows,  under  and  by  virtue 
of  the  judgment  in  the  action  of  Burrows  v.  Simmons,  in 
preference  to  the  claims  of  general  creditors.  The  Special 
Term  thereupon  made  an  order  directing  the  payment  of  that 
sum,  irrespective  of  and  in  preference  to  the  rights  of  other 
creditors.  From  that  order  Simmons,  as  receiver  of  the  trust 
company,  appealed  to  the  Appellate  Division  of  the  first  depart- 
ment, and  the  order  of  the  Special  Term  was  affirmed  by  that 
court  April  7th,  1896.  From  the  order  of  the  Appellate 
Division  affirming  the  order  of  the  Special  Term  Simmons,  as 
such  receiver,  appealed  to  this  court.  When  the  appeal  came 
on  for  argument  the  question  whether  the  order  was  appeal- 
able was  presented,  and  the  counsel  for  the  respective  parties 
have  submitted  briefs  thereon. 

Devoid  Willcox  for  appellant.  The  order  below  was  a  final 
determination.  (King  v.  Piatt,  3  Abb.  [N.  S.]  174 ;  Pro- 
duce Sank  v.  Morton,  67  N.  Y.  109 ;  Moulton  v.  Cornish, 
138  N.  Y.  133 ;  U.  S.  R.  S.  §  692 ;  Comrs.  v.  Lucas,  93  U. 
S.  108  ;  In  re  F.  L.  &  T  Co.,  129  U.  S.  206  ;  Savannah  v. 
Jesup,  106  U.  S.  563 ;  Williams  v.  Morgcm,  111  U.  S.  684; 
Oumbd  v.  Pitkin,  113  U.  S.  545  ;  Central  Trust  Co.  v.  G. 
L.  Works,  135  U.  S.  207.)  The  order  determined  a  special 
proceeding.  (People  v.  Am.  St.  Boiler  Ins.  Co.,  3  App.  Div. 
504;  In  re  N.  T.,  Z.  &  W.  R.  Co.,  99  K  Y.  12 ;  Libbey  v. 
Mason,  112  N.  Y.  525;  People  v.  City  Bank  of  P.,  96  N. 
Y.  32 ;  Spelman  v.  Terry,  74  N.  Y.  448 ;  Roe  v.  Boyle,  81 
K  Y.  305  ;  Mowry  v.  Peet,  88  N.  Y.  453  ;  Denise  v.  Denise, 
110  U".  Y.  562  ;  BaUock  v.  Bacon,  64  Hun,  90 ;  In  re  Thomy 
10  Daly,  71.) 

John  Ounneen  for  respondent.  This  appeal  will  not  lie, 
because  the  order  is  not  one  "  finally  determining  an  action  or 
special  proceeding,"  within  the  meaning  of  section  9  of  article 
6  of  the  Constitution  of  this  state,  and  section  190,  subdivision 
1,  of  the  Code  of  Civil  Procedure.  (Code  Civ.  Proc.  §§  3333, 
3334;  In  re  letter,  78  K  Y.  605.) 
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Martin,  J.  The  primary  question  involved  relates  to  the 
appealability  of  the  order  which  the  appellant  seeks  to  have 
reviewed.  The  Constitution  of  this  6tate,  as  amended  in  1894, 
provides :  "  Appeals  may  be  taken  as  of  right  to  said  court 
(the  Court  of  Appeals)  only  from  judgments  or  orders  entered 
upon  decisions  of  the  Appellate  Division  of  the  Supreme 
Court  finally  determining  actions  or  special  proceedings." 
(Constitution  of  New  York,  §  IX,  art.  VI.)  The  legislature  in 
1895,  with  a  view  of  conforming  the  statutes  upon  the  subject 
to  the  provisions  of  the  amended  Constitution,  amended  sec- 
tion 190  of  the  Code  of  Civil  Procedure  so  as  to  read :  "  From 
and  after  the  last  day  of  December,  eighteen  hundred  and 
ninety-five,  the  jurisdiction  of  the  Court  of  Appeals  shall,  in 
civil  actions  and  proceedings,  be  confined  to  the  review  upon 
appeal  of  the  actual  determination  made  by  the  Appellate 
Division  of  the  Supreme  Court  in  either  of  the  following 
cases,  and  no  others :  1.  Appeals  may  be  taken  as  of  right  to 
said  court,  from  judgments  or  orders  finally  determining 
actions  or  special  proceedings." 

The  contention  of  the  appellant  is,  that  the  order  from 
which  this  appeal  was  taken  was  a  final  determination  in  a 
special  proceeding,  and,  hence,  was  appealable.  If  the  order 
was  in  a  special  proceeding  within  the  meaning  and  intention 
of  the  statute  and  constitutional  provision  referred  to,  it 
might,  perhaps,  be  held  that  the  order  was  a  final  determina- 
tion of  that  proceeding.  But  the  important  and  more  diffi- 
cult question  is  whether  the  order  was  in  a  special  proceeding. 

Title  two  of  chapter  fifteen  of  the  Code  of  Civil  Procedure 
pertains  to  actions  relating  to  a  corporation.  The  first  article 
pertains  to  actions  against  a  corporation  to  recover  damages  or 
property ;  article  two,  to  judicial  supervision  of  a  corporation 
and  of  the  officers  and  members  thereof  ;  and  article  three,  to 
actions  to  procure  the  dissolution  of  a  corporation,  and  to 
enforce  the  individual  liability  of  the  officers  or  members  of  a 
corporation,  with  or  without  a  dissolution  thereof.  Article 
four  provides  for  actions  by  the  people  to  annul  a  corpora- 
tion, and  article  five  contains  provisions  applicable  to  two  or 
more  actions  specified  in  that  title. 
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Section  1784  provides  for  an  action  by  a  judgment  creditor 
for  the  sequestration  of  the  property  of  a  corporation,  and  for 
the  distribution  thereof,  as  prescribed  in  section  1793.  Sec- 
tion 1785  specifies  the  circumstances  under  which  an  action  to 
dissolve  a  corporation  may  be  brought.  Section  1786  pro- 
vides that  such  an  action  may  be  maintained  by  the  attorney- 
general,  in  the  name  and  in  behalf  of  the  people ;  section 
1788,  that  a  receiver  may  be  appointed  at  any  stage  of  such 
ah  action,  and  defines  the  duties  and  powers  of  a  temporary 
receiver  and  also  of  a  permanent  receiver ;  section  1793,  that 
a  final  judgment  in  such  an  action  must  provide  for  a  fair  and 
just  distribution  of  the  property  of  the  corporation  among  its 
fair  and  honest  creditors,  in  the  order  and  in  the  proportions 
prescribed  by  law,  in  case  of  a  voluntary  dissolution ;  section 
1798,  that  the  attorney-general,  upon  leave  by  the  court,  may 
bring  an  action  to  vacate  the  charter  or  annul  the  existence  of 
the  corporation,  and  states  the  grounds  upon  which  it  may  be 
maintained ;  section  1801,  for  judgment  in  such  an  action,  and 
that  it  must  provide  for  the  appointment  of  a  receiver,  the 
taking  of  an  account,  and  the  distribution  of  the  property  of 
the  corporation  among  its  creditors  and  stockholders ;  and  sec- 
tion 1807,  that:  "In  such  an  action  the  court  may,  at  any 
stage  of  the  action,  before  or  after  final  judgment,  make  an 
order  requiring  ali  the  creditors  of  the  corporation  to  exhibit 
and  prove  their  claims,  and  thereby  make  themselves  parties 
to  the  action,  in  6uch  a  manner  and  in  such  a  reasonable  time, 
not  less  than  six  months  from  the  first  publication  of  notice  of 
the  order,  as  the  court  directs ;  and  that  the  creditors,  who 
make  default  in  so  doing,  shall  be  precluded  from  all  benefit 
of  the  judgment,  and  from  any  distribution  which  may  be 
made  thereunder,  except  as  hereinafter  provided." 

The  provisions  of  articles  three,  four  and  five  of  the  Code 
of  Civil  Procedure  were  practically  a  re-enactment  of  certain 
provisions  of  the  Revised  Statutes  and  subsequent  laws  relating 
to  this  subject.  The  provisions  of  the  Code,  when  taken 
together  with  such  of  the  former  statutes  as  are  not  repealed, 
institute  a  complete  plan  for  the  dissolution  of  a  corporation, 
16 
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the  division  of  its  assets  among  its  creditors  and  stockholders, 
and  provide  the  procedure  to  be  adopted  in  an  action  for  that 
purpose.  As  we  have  seen,  the  statute  requires  all  the  cred- 
itors of  the  corporation  to  exhibit  and  prove  their  claims,  and 
thereby  make  themselves  parties  to  the  action.  Thus,  when 
a  creditor  proves  his  claim,  he  thereby  becomes  a  party  to  the 
action  and  establishes  his  claim  therein.  The  proof  and  deter- 
mination as  to  the  validity  of  the  claims  of  creditors  is  one  of 
the  objects  of  such  an  action,  and  is  a  part  of  the  procedure 
therein. 

In  JBinn  v.  Astor  Fire  Ins.  Co.  (59  N.  Y.  143, 147),  after 
examining  the  provisions  of  the  Revised  Statutes  upon  this 
subject,  which  were  in  all  essential  particulars  like  the  pro- 
visions of  the  Code  and  statutes  now  in  force,  Andrews,  J., 
said :  "  It  plainly  appears,  from  the  provisions  of  the  statute 
to  which  we  have  referred,  that  the  right  of  any  person, 
claiming  to  be  a  creditor  of  the  corporation,  to  share  in  the 
distribution  of  its  effects,  in  the  hands  of  a  receiver,  appointed 
under  article  two,  is  to  be  ascertained  and  determined  in  the 
action  or  proceeding  in  which  the  appointment  is  made.  The 
receiver,  although  he  may  be  appointed  in  a  suit  brought  by 
a  single  creditor  or  stockholder,  takes  the  whole  estate  of  the 
insolvent  corporation  for  the  benefit  of  all  its  creditors,  and, 
before  distribution  is  made,  opportunity  is  to  be  given  to 
creditors,  not  parties  to  the  action  in  the  first  instance,  to 
come  in  and  make  themselves  parties  to  it,  by  the  exhibition 
of  their  claims,  and  it  is  only  when  they  make  themselves 
parties  that  they  can  have  the  benefit  of  the  decree."  The 
principle  of  this  decision  is  also  recognized  in  Smith  v.  Danzig 
(3  K  Y.  Civ.  Pro.  Rep.  127)  and  in  Attorney-General  v. 
North  American  Life  Ins.  Co.  (6  Abb.  N.  C.  293),  where  it 
was  held  that  when  a  proceeding  is  pending  for  the  dissolu- 
tion of  a  corporation  the  remedy  of  every  creditor  is  in  that 
proceeding  only. 

Assuming  then  that  the  respondent  became  a  party  to  this 
action  and  proved  his  claim  therein,  we  are  led  to  inquire  how 
the  making  of  such  proof  can  be  regarded  as  a  special  proceed- 
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ing  within  the  meaning  of  the  Constitution  and  statute.  The 
Code  defines  an  action  to  be  "  an  ordinary  prosecution,  in  a 
court  of  justice,  by  a  party  against  another  party,  for  the 
enforcement  or  protection  of  a  right,  the  redress  or  prevention 
of  a  wrong,  or  the  punishment  of  a  public  offense "  (§  3333), 
and  that,  "  Every  other  prosecution  by  a  party,  for  either  of  the 
purposes  specified  in  the  last  section,  is  a  special  proceeding." 
(§  3334.)  Thus  it  appears  that  remedies  for  the  enforcement 
of  rights  are  divided  into  two  classes,  viz.,  actions  and  special 
proceedings.  Each  has  its  peculiar  and  distinguishing  character- 
istics. Where  an  action  is  the  appropriate  remedy,  it  does  not 
include  a  special  proceeding,  unless  by  express  provision  of 
law.  A  prosecution  for  the  enforcement  of  a  right  must  be 
either  by  action  or  special  proceeding.  In  certain  cases  the 
prosecution  may  be  by  either,  but  cannot  be  by  both.  To  con- 
stitute a  special  proceeding,  the  original  prosecution  must  be 
commenced  thereby  and  not  commenced  by  action.  When  a 
prosecution  is  begun  by  action,  the  subsequent  proceedings 
therein  must  be  regarded  as  in  and  incidental  to  the  action,  and 
not  as  independent  and  original  proceedings.  In  this  case  the 
prosecution  was  by  an  action  to  which  the  respondent  became  a 
party.  It  was  by  virtue  of  the  pendency  of  this  action  that  he 
was  authorized  to  appear  therein  and  apply  to  the  court  for  an 
order  directing  the  payment  of  his  claim.  If  no  action  had  been 
pending,  no  such  order  could  have  been  made.  The  order  was 
a  mere  incident  or  step  in  the  progress  of  the  action  to  secure  its 
ultimate  purpose.  At  its  commencement  the  court  acquired 
jurisdiction  to  take  the  property  in  the  possession  of  the  trust 
company  under  its  control,  and  to  appoint  a  receiver  for  its 
preservation  and  the  distribution  thereof  among  its  creditors 
and  stockholders  as  the  court  should  direct.  After  the  dis- 
solution of  the  corporation,  the  chief  purpose  of  this  action 
was  to  distribute  the  corporate  assets  among  the  creditors  or 
parties  to  whom  they  belonged.  To  accomplish  that  purpose, 
it  was  necessary  that  the  creditors  should  appear,  become 
parties  to  the  action,  make  proof  of  their  claims,  and  thus 
enable  the  court  to  determine  the  persons  among  whom  the 
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assets  in  its  hands  should  be  distributed.  This  proceeding 
was  neither  collateral  nor  supplemental  to  the  action.  It  was 
not  only  in  the  action,  but  it  was  a  necessary  proceeding 
therein  to  accomplish  its  main  purpose. 

If  the  contention  of  the  appellant  should  prevail,  the  result 
would  be  that  an  action  to  dissolve  a  corporation  and  dis- 
tribute its  property  among  the  parties  entitled  to  it,  after  the 
corporation  was  dissolved,  would,  instead  of  being  continued 
to  a  final  termination,  be  resolved  into  any  number  of  inde- 
pendent and  intermediate  special  proceedings,  in  each  of 
which  an  appeal  might  be  taken  to  this  court.  "We  cannot 
think  that  such  was  the  intent  of  the  statute.  The  manifest 
purpose  of  the  amendments  to  the  Constitution  and  Code  of 
Civil  Procedure  was  to  limit  the  right  of  appeal  to  this  court 
The  language  employed  should  be  construed  with  that  pur- 
pose in  view.  If  it  were  held  that  each  interlocutory  order 
establishing  the  amount  of  the  claim  of  each  of  the  creditors 
of  a  corporation  is  a  final  order  in  a  special  proceeding,  and 
hence,  appealable,  the  purpose  of  these  amendments  would  not 
be  accomplished. 

A  final  order  which  is  appealable  as  such  must  be  an 
adjudication  upon  a  motion  or  other  application  completely 
disposing  of  the  subject-matter  and  rights  of  the  parties,  and 
must  be  such  as  determines  the  action  and  prevents  a  judg- 
ment. (2  Encyclo.  of  Pleading  and  Practice,  72.)  In  Hobbs 
v.  Beckwith  (6  Ohio  St.  252,  254)  it  was  said  :  "  An  order  in 
the  progress  of  a  6iiit,  and  before  judgment,  to  be  final  and  lay 
the  foundation  for  a  petition  in  error,  must  be  such  as  deter- 
mines the  action  and  prevents  the  judgment."  The  same 
doctrine  was  held  and  substantially  the  same  language  was 
employed  in  the  opinion  in  Harman  v.  Barhydt  (20  Neb. 
625,  630). 

The  case  of  People  v.  City  Bank  of  Rochester  (96  N.  Y. 
32)  involved  no  question  as  to  the  appealability  of  the  order 
there  under  review.  Indeed,  none  could  have  arisen,  for  as 
section  190  of  the  Code  of  Civil  Procedure  then  stood,  the 
order  was  clearly  appealable.     The  only  question  decided  in 
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that  case,  which  could  by  any  possibility  bear  upon  that  under 
consideration,  related  to  the  question  of  costs,  which  was  a 
mere  incident  of  the  appeal.  It  is  true  that  in  deciding  it  the 
court  said  that  the  order  was  in  a  special  proceeding,  but  it  is 
manifest  that  the  question  did  not  receive  the  consideration  it 
would  if  it  had  involved  the  merits  of  the  case  or  the  right  of 
appeal.  In  that  case  the  question,  whether  the  order  was  a 
final  one  in  a  special  proceeding,  was  not  discussed,  nor  was 
any  authority  cited  bearing  upon  it.  So  far  as  the  decision  in 
that  case  is  in  conflict  with  the  views  already  expressed,  we 
are  not  disposed  to  follow  it. 

Nor  do  we  think  the  case  of  Byrnes  v.  Labagh  (12  N.  Y, 
Civ.  Pro.  Kep.  417)  in  any  way  aids  the  contention  of  the 
appellant.  In  that  case  a  person,  not  a  party  to  the  action, 
sought  to  establish  the  lien  of  two  mortgages  held  by  him 
against  the  shares  of  two  of  the  owners  in  the  proceeds  of  a 
sale  of  real  property  in  partition,  and  the  court  held  that  as 
the  person  making  the  motion  was  not  a  party  to  the  action, 
it  was  not  a  motion  in  the  action,  but  a  special  proceeding, 
clearly  intimating,  however,  it  would  have  been  otherwise  if 
the  mortgagee  had  been  a  party.  Here  the  appellant  was  a 
party. 

"We  are  of  the  opinion  that  the  order  appealed  from  was 
not  a  final  order  determining  an  action  or  a  special  proceed- 
ing within  the  intent  and  meaning  of  the  Constitution  and 
statutes,  but  was  an  intermediate  order  in  the  action  and  not 
appealable  to  this  court. 

The  appeal  should  be  dismissed,  with  costs. 

Andrews,  Ch.  J.,  Gray  and  Vann,  J  J.,  concur ;  O'Brien, 
Bartlett  and  Haight,  JJ.,  dissent  on  the  ground  that 
petitioner  is  not  a  general  creditor,  and  that  the  order 
appealed  from  is  final  in  a  special  proceeding  {People  v. 
City  Bank  of  Rochester,  96  1ST.  Y.  32),  and  the  appeal  should 
be  entertained  and  argument  heard  on  the  merits. 

Appeal  dismissed. 
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Eugene  C.  Denton,  Appellant,  v.  Ontario  County  National 
Bank,  Impleaded  with  Letitia  G.  Durand  et  al., 
Respondent. 

1.  Action  to  Foreclose  Junior  Mortgage  —  Prior  Mortgager  in 
Possession  under  a  Foreclosure  to  which  Junior  Mortgagee  Was 
not  Made  a  Party — Remedy  op  Junior  Mortgagee.  A  junior  mort- 
gagee, who  was  not  made  a  party  to  the  foreclosure  of  a  prior  mortgage, 
and  who,  after  such  foreclosure,  brings  an  action  to  foreclose  his  mortgage, 
is  not  to  be  deprived  of  his  right  of  sale,  subject  to  prior  liens,  and  be 
required  to  redeem,  under  penalty  of  a  dismissal  of  his  complaint,  with 
costs,  on  failure  so  to  do,  as  against  a  prior  mortgagee  in  possession 
through  the  prior  foreclosure  and  under  outstanding  liens  upon  the  mort- 
gaged property  in  excess  of  its  value,  and  the  prior  mortgagee  awarded 
a  strict  foreclosure,  where,  although  such  prior  mortgagee  went  into  pos- 
session in  good  faith  and  without  any  actual  knowledge  of  the  junior 
mortgage,  that  mortgage  was  then  on  record  and  there  was  nothing  to  pre- 
vent its  ascertainment  by  the  usual  inquiries,  and  it  is  not  shown  that  the 
junior  mortgagee  bad  notice  or  was  chargeable  with  notice  of  the  prior 
mortgagee's  foreclosure  action  and  by  silence  or  conduct  contributed  to  the 
existing  situation. 

2.  Imputation  to  Junior  Mortgagee  op  Knowledge  op  Action  to 
Foreclose  Prior  Mortgage — Knowledge  op  Attorney.  Knowledge 
of  the  commencement  or  pendency  of  an  action  to  foreclose  a  prior  mort- 
gage is  not  imputable  to  a  junior  mortgagee,  who  was  not  made  a  party 
thereto,  in  an  action  subsequently  brought  by  him  to  foreclose  his  mort- 
gage when  the  prior  mortgagee  is  in  possession  of  the  premises  through  a 
judgment  and  sale  in  the  former  action,  from  the  mere  facts  that  the 
attorney  for  the  junior  mortgagee  in  the  later  action  knew  of  the  prior 
action  through  appearing  therein  as  attorney  for  another  party,  and  that 
in  the  verification  to  the  complaint  in  the  later  action,  made  by  him,  the 
attorney  states  that  he  drew  the  junior  mortgage  and  that  it  had  been  in 
his  possession  ever  since,  except  while  being  recorded. 

3.  Strict  Forfclosure.  Strict  foreclosure  should  be  resorted  to  only 
in  extreme  cases;  and,  it  seems,  that  it  is  not  called  for  in  favor  of  a  prior 
mortgagee,  in  possession  through  an  action  foreclosing  a  prior  mortgage, 
defendant  in  a  subsequent  action  brought  to  foreclose  a  junior  mortgage 
by  a  mortgagee  who  was  not  made  a  party  to  the  prior  action,  instead  of 
permitting  the  junior  mortgagee  to  sell  at  his  own  expense,  where  the 
defendant  prior  mortgagee's  possession  is  under  liens  in  excess  of  the 
value  of  the  mortgaged  premises,  and  the  junior  mortgagee  cannot  sell 
except  in  subordination  to  all  his  rights. 

Denton  v.  Ontario  Co.  iV.  Bank,  77  Hun,  83,  reversed. 

(Argued  June  4,  1896;  decided  October  6,  1896.) 
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Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  March  27, 1894,  which  affirmed  a  judgment  in  favor  of 
the  defendant,  the  Ontario  County  National  Bank,  entered 
npon  a  decision  of  the  court  on  trial  at  Special  Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Henry  M.  Field  for  appellant.  The  respondent  bank,  as 
a  grantee  and  purchaser,  had  no  right  to  ask  or  demand  any 
affirmative  relief  upon  any  facts  alleged  in  the  answer  or  proven 
upon  the  trial.  (Code  Civ.  Proc.  §  1628  ;  Comstock  v.  Dro- 
han,  71  K  T.  9 ;  Scofield  v.  Doscher,  72  K  Y.  491 ;  McKer- 
nan  v.  Robinson,  84  N.  Y.  105.)  The  court  had  no  power  to 
grant  any  judgment  in  the  action,  save  that  given  by  the  Code 
of  Civil  Procedure.  (Code  Civ.  Proc.  §  1626 ;  2  E.  S.  191, 
§  151 ;  Vanderkemp  v.  Shelton,  11  Paige,  28 ;  Peribody  v. 
Roberts,  47  Barb.  91 ;  Moulton  v.  Cornish,  138  N.  Y.  143 ; 
M.  L.  Ins.  Co.  v.  Bake,  1  Abb.  [N.  C]  381 ;  87  N.  Y.  257; 
Baehe  v.  Purcett,  6  Hun,  518 ;  Walsh  v.  R.  F.  Ins.  Co.,  13 
Abb.  Pr.  33 ;  Bigelow  v.  Davol,  62  Hun,  245  ;  Atwater  v.  West, 
28  K  J.  Eq.  361 ;  Rale  v.  Omaha  N".  Bank,  64  K  Y.  555.) 
The  court  erred  in  granting  to  the  respondent  affirmative 
relief.  The  evidence  did  not  give  the  court  any  right  or 
jurisdiction  to  grant  any  affirmative  judgment  whatever. 
{Moulton  v.  Cornish,  138  N.  Y.  133 ;  Farrell  v.  Patten,  50 
111.  274 ;  Bolles  v.  Duff,  43  K  Y.  469.)  Actions  of  strict 
foreclosure  have  been  abolished  by  the  Code.  The  court  has 
no  power  to  grant  any  judgment  in  foreclosure  action  save  that 
granted  by  section  1686  of  the  Code  of  Civil  Procedure.  (Fiero 
on  Special  Actions,  187 ;  Wiltsie  on  Foreclosure,  §  833 ;  Moul- 
ton v.  Cornish,  138  N.  Y.  133.)  The  respondent  as  a  pur- 
chaser has  no  right  to  compel  appellant  to  redeem.  By  the  pur- 
chase and  the  deed  the  mortgage  was  extinguished  and  merged 
in  the  conveyance.  (Shriver  v.  Shriver,  86  N.  Y.  575; 
Heyer  v.  Pruyn,  7  Paige,  465 ;  Russell  v.  Allen,  10  Paige, 
249 ;  McKvnstry  v.  Curtis,  10  Paige,  503 ;  lice  v.  Andrews, 
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2  Johns.  Ch.  125  ;  Bobbins  v.  Beers,  49  N.  Y.  S.  R.  360 ;  GiU 
v.  Lyon,  1  Johns.  Ch.  446 ;  Beach  on  Mod.  Eq.  Juris.  446 ; 
Acer  v.  Westcott,  46  JST.  T.  384 ;  McPherson  v.  Bollins,  107 
N.  Y.  322.)  It  was  not  competent  for  the  court  to  grant  the 
decree  for  affirmative  relief  upon  the  pleadings  and  evidence 
before  it.  (Edwards  v.  Woodruff,  90  1ST.  Y.  396.)  The  court 
erred  in  allowing  the  judgment  roll  in  the  prior  foreclosure 
to  be  read  in  evidence,  and  the  objections  thereto  should  have 
been  sustained.  {Landon  v.  Townshend,  112  N.  Y.  93;  Boss  v. 
Boardman,  22  Hun,  527 ;  Miner  v.  Beekman,  42  How.  Pr.  33.) 
The  court  erred  in  allowing  the  mortgages  and  records  to  be 
read  in  evidence,  and  the  objections  thereto  were  well  taken. 
(Code  Civ.  Proc.  §  522 ;  Day  v.  Town  of  New  Lots,  107  K 
Y.  148 ;  Reed  v.  HcConnell,  133  N.  Y.  425 ;  Woolsey  v.  Trus- 
tees of  E.,  69  Hun,  489.)  The  court  erred  in  holding  that 
the  complaint  here  was  in  evidence,  and  still  more  in  reference 
to  the  verification  of  the  complaint.  (Tisdale  v.  D.  cfe  H.  C. 
Co.,  116  K  Y.  416;  Stilwell  v.  Carpenter,  62  N.  Y.  639; 
George  v.  McAvoy,  6  How.  Pr.  200 ;  Bishop  v.  Sullivan,  3 
Law  Bull.  7;  JTalpin  v.  P.  Ins.  Co.,  118  N.  Y.  165.)  The 
trial  judge  erred  in  the  conclusion  of  law  wherein  he  finds 
that  the  appellant  is  "chargeable  with  notice  of  that  fore- 
closure and  of  the  proceedings  thereunder."  (Slattery  v. 
Schioanneclce,  118  K  Y.  543 ;  Story  on  Agency,  §§  134,  210; 
White  v.  Miller,  71  N.  Y.  118;  Constant  v.  University  of 
Bochester,  111  K  Y.  604;  Graves  v.  Mmnford,  26  Barb.  94; 
Lewis  v.  Duane,  69  Hun,  28.)  Even  if  the  attorney  had  been 
made  a  party  defendant  in  the  prior  foreclosure,  the  appel- 
lant here  would  not  have  been  bound  by  that  fact,  nor  would 
any  knowledge  which  the  attorney  acquired  thereby  have  been 
chargeable  to  appellant,  nor  did  the  affidavit  of  the  attorney  to 
the  verification  of  the  complaint  help  the  respondent.  (Bowen 
v.  Powell,  1  Lans.  1 ;  Constant  v.  University  of  Bochester,  111 
K  Y.  604;  Landon  v.  Townshend,  129  N.  Y.  166;  Bathbone 
v.  Hooney,  58  K  Y.  467;  Collins  v.  Ilydorn,  135  N.  Y.  320.) 
The  court  should  have  found  the  facts  as  requested  by  the 
appellant,  and  the  refusal  was  error.     (Ackerman  v.  Hun, 
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sicker,  85  K  Y.  43 ;  McPherson  v.  Rollins,  107  N.  Y.  316 ; 
Livingston  v.  M.  E  B.  Co.,  138  K  Y.  76 ;  Edwards  v. 
Woodruff,  90  N.  Y.  396 ;  Ostrander  v.  Hart,  130  K  Y.  413.) 
The  decree  was  inequitable  and  unjust,  and  was  not  even  in 
accordance  with  the  opinion  delivered  by  the  General  Term 
when  the  case  was  there  on  the  first  appeal.  {Ferine  v. 
Dunn,  4  Johns.  Ch.  140.)  The  trial  judge  erred  in  requir- 
ing appellant  to  pay  costs.  {Slee  v.  Manhattan  Co.,  1  Paige, 
48 ;  Benedict  v.  Gilman,  4  Paige,  58 ;  Vroom  v.  Ditmas,  4 
Paige,  526 ;  Bosa  v.  Jenkins,  31  Hun,  384  ;  West  v.  City  of 
Utica,  71  Hun,  546.) 

Lorenzo  C  Hall  for  respondent.  The  respondent,  by  pur- 
chasing the  175  acres  upon  the  foreclosure  of  the  $5,000  mort- 
gage, acquired  the  rights  of  a  grantee  of  Luman  M.  Durand 
in  said  1 75  acres  as  of  the  date  of  said  $5,000  mortgage,  or  at 
least  as  of  the  date  when  the  lien  of  the  $5,000  mortgage  was 
postponed  to  the  lien  of  the  prior  mortgages,  and  has  a 
right  as  against  said  Luman  M.  Durand,  and  all  persons  hold- 
ing under  him,  to  have  the  33  acres  first  applied  in  payment 
of  the  prior  mortgages.  {Woods  v.  Spalding,  45  Barb. 
602;  White  v.  Evans,  47  Barb.  179;  Hart  v.  Wandle,  50 
K  Y.  381  ;  Stuyvesant  v.  Hall,  2  Barb.  Ch.  151 ;  Thomas  on 
Mortgages  [2d  ed.],  183.)  The  holder  of  a  junior  mortgage 
who  has  not  been  made  a  party  to  the  foreclosure  of  a  prior 
mortgage  may  be  denied  judgment  of  foreclosure  and  sale, 
and  required  to  redeem."  {Boss  v.  Boardman,  22  Hun,  527; 
Smith  v.  Gardner,  42  Barb.  356;  Salmon  v.  Allen,  11  Hun, 
29 ;  Moulton  v.  Cornish,  138  N.  Y.  133 ;  Benedict  v.  Gil- 
man,  4  Paige,  58.)  If  the  appellant  is  permitted  to  sell 
under  his  mortgage  none  of  the  questions  in  controversy  will 
be  settled  thereby.  The  respondent  will  remain  the  owner  in 
equity  of  the  $2,000  prior  mortgage,  and  will  remain  in 
possession  of  the  whole  farm  thereunder.  (  Wing  v.  Field,  35 
Hun,  617 ;  Hart  v.  Wandle,  50  K  Y.  3S1 ;  Bobinson  v. 
Byan,  25  N.  Y.  320 ;  Benedict  v.  Gilman,  4  Paige,  58 ; 
Smith  v.  Gardner,  42  Barb.  356 ;  Jackson  v.  Bowen,  7  Cow. 
17 
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J  3  ;  Window  v.  McCall,  32  Barb.  241.)  The  appellant,  not 
being  a  p^rty  to  the  foreclosure  of  the  prior  mortgage  of 
$2,000,  has  no  interest  in  the  surplus  moneys  arising  from  the 
sale,  and  is  not  affected  by  the  disposition  made  of  them.  (  Wins- 
low  v.  McCall,  32  Barb.  241 ;  Waller  v.  Harris,  7  Paige,  167.) 
Appellant  can  redeem  only  upon  condition  that  he  satisfy 
both  the  prior  mortgages,  less  the  difference  between  the 
total  value  of  the  175  acre  parcel  and  the  interest  conveyed 
to  the  respondent  by  the  $5,000  mortgage,  charging  appel- 
lant's account  with  interest  accruing  on  the  mortgages  and 
crediting  it  with  net  rent  of  premises  during  the  time  since 
the  purchase  by  respondent  on  foreclosure  of  the  $2,000  mort- 
gage. (Hart  v.  Wandle,  50  N.  F.  381 ;  Stuyvesant  v.  Hall, 
2  Barb.  Ch.  151 ;  Clowes  v.  Dickenson,  5  Johns.  Ch.  241 ; 
Guion  v.  Knapp,  6  Paige,  39 ;  Thomas  on  Mortgages,  §§  271, 
958 ;  Woods  v.  Spalding,  45  Barb.  602 ;  Code  Civ.  Proc. 
§  1632.)  The  defendant  Letitia  G.  Durand,  the  maker  of 
the  appellant's  notes  and  mortgage,  had  no  interest  in  any  part 
of  the  208  acres  at  the  time  this  action  was  commenced,  and 
a  sale  of  the  mortgaged  premises  is  not  necessary  before  a 
judgment  can  be  recovered  on  the  notes.  (Frank  v.  Davis, 
135  K  Y.  275.)  The  finding  that  the  appellant  is  chargeable 
with  notice  of  the  foreclosure  of  the  prior  mortgage  is  sup- 
ported by  competent  evidence  appearing  in  the  verification  of 
the  plaintiff's  complaint.  (Constant  v.  University  of  Roches- 
ter, 111  N.  Y.  604.)  The  objection  that  respondent  is  not 
entitled  to  the  relief  granted  by  the  judgment,  because  respond- 
ent's answer  was  not  served  on  the  defendant  Durand,  is 
without  merit.  (Code  Civ.  Proc.  §  521.)  Costs  were  prop- 
erly charged  upon  the  appellant  in  the  event  of  his  failure  to 
redeem.  (Belden  v.  Slade,  26  Hun,  635 ;  Slee  v.  Manhattan 
Co.,  1  Paige,  48 ;  Brochway  v.  Wells,  1  Paige,  617 ;  Vroom 
v.  Ditmas,  4  Paige,  526 ;  Salmon  v.  Alien,  11  Hun,  29.) 

O'Brien,  J.  This  was  an  action  in  the  usual  form  for  the 
foreclosure  of  a  mortgage,  upon  a  parcel  of  thirty-three  acres 
of  land,  part  of  an  entire  farm  of  two  hundred  and  eight  acres, 
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of  which  the  defendant  bank  is  in  possession.  The  mortgage 
was  executed  and'delfvered  to  the  plaintiff  on  the  12th  day  of 
April,  1888,  by  Letitia  G-.  Durand  to  secure  the  payment  of 
her  two  notes,  amounting  to  $1,060,  payable  on  the  first  day 
of  November  thereafter.  The  mortgage  was  recorded  on  the 
6th  day  of  June,  1888,  and  no  part  of  the  debt  has  been  paid. 
The  usual  judgment  in  foreclosure  was  demanded. 

The  several  parties  defendant  made  default  except  the 
bank,  which  resisted  the  foreclosure  upon  the  following  facts 
which  are  alleged  or  found  : 

On  March  3,  1888,  the  bank  purchased  one  hundred  and 
seventy-five  acres  of  the  farm  upon  a  sale  under  judgment  of ' 
foreclosure  of  a  $5,000  mortgage  on  that  parcel,  which  mort- 
gage the  bank  owned,  but  this  sale  conferred  no  title  to  the 
thirty -three-acre  parcel  in  question  which  was  not  covered  by 
the  mortgage  foreclosed.  The  sale  was  made,  however,  sub- 
ject to  two  prior  mortgages  covering  the  whole  farm,  includ- 
ing the  parcel  in  question,  amounting  in  the  aggregate  to 
$8,000  and  interest. 

On  the  2d  day  of  March,  1889,  the  bank  purchased  the 
whole  farm  upon  a  sale  under  a  judgment  of  foreclosure  of 
one  of  the  prior  mortgages,  amounting  to  $2,000  and  interest, 
subject,  however,  to  the  lien  of  the  other  prior  mortgage  of 
$6,000  and  interest  which  remained  outstanding. 

The  defendant  bank  has  been  in  possession  of  the  whole 
farm,  including  the  parcel  covered  by  the  plaintiff's  mortgage 
since  the  date  of  the  last  sale  and  has  been  in  possession  of  the 
175  acres  since  the  date  of  the  first  sale,  a  year  before,  and  in 
receipt  of  the  rents  and  profits.  There  does  not  appear  to  be 
any  dispute  with  respect  to  the  fact  that  the  defendant  is  a 
mortgagee  in  possession  with  all  the  rights  and  liabilities 
incident  to  that  position.  The  controversy  in  the  case  arises 
from  the  fact,  which  is  conceded,  that  the  plaintiff  was  not 
made  a  party  to  the  action  under  which  the  last  sale  was  made, 
and  thus  his  rights  have  not  been  affected  by  the  sale. 

The  bank,  however,  while  admitting  that  the  plaintiff's 
mortgage  has  never  been  foreclosed,  insisted  that  he  was  not 
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entitled  to  judgment  of  foreclosure  and  sale  in  this  action 
under  the  power  of  sale  contained  in  his  mortgage,  by  reason 
of  the  relations  which  it  held  to  the  property,  based  upon  the 
facts  stated,  and  so,  in  its  answer,  demanded  judgment  that, 
instead  of  judgment  of  foreclosure,  the  plaintiff  be  required 
to  redeem.  The  action  has  been  twice  tried,  and  upon  both 
trials  the  courts  below  have  sustained  the  defendant  in  this 
position.  The  judgment  now  before  us  has  determined  that 
the  plaintiff  is  not  entitled  to  the  relief  demanded,  that  is,  to 
a  decree  in  foreclosure  in  the  usual  form,  but  that  the  defend- 
ant bank  is  entitled  to  a  dismissal  of  the  complaint.  The 
court  then  stated  the  account  and  prescribed  the  terms  upon 
which  the  redemption  could  be  made,  charging  the  defendant 
with  the  use,  crediting  it  with  interest  on  the  outstanding 
mortgage  which  it  paid,  and  with  some  other  items,  and 
found  that  the  plaintiff,  in  order  to  redeem  the  thirty-three 
acres,  should  pay  the  bank  $4,658.  The  value  of  this  parcel 
has  been  found  by  the  court,  upon  the  stipulation  of  the 
parties,  to  be  $30  per  acre,  or  §990.  The  judgment  then 
provides  that,  unless  the  plaintiff  shall  redeem  within  the 
time  named  therein  and  in  the  manner  stated,  his  rights,  and 
the  rights  of  all  parties  claiming  under  him,  in  or  to  the  par- 
cel covered  by  his  mortgage,  shall  be  extinguished  and  the 
bank  entitled  to  judgment  for  the  costs  of  the  action. 

There  are  some  questions  in  the  case  arising  from  the  man- 
ner of  stating  the  account  and  with  respect  to  the  application 
of  the  rule  requiring  separate  parcels  in  such  cases  to  be  sold 
in  the  inverse  order  of  alienation,  but  we  have  not  been  able 
to  discover  that  any  wrong  has  been  done  to  the  plaintiff  in 
that  regard.  At  all  events,  in  the  view  that  we  have  taken 
of  the  case,  we  do  not  consider  these  matters  as  important  to 
the  determination  of  the  appeal,  and  but  for  the  point  here- 
after noticed,  would  be  disposed  to  affirm  the  judgment  and 
end  a  litigation  which  depends  more  upon  forms  than  any 
substantial  pecuniary  interest  which  the  plaintiff  has  in  the 
property. 

There  is  no  doubt  upon  the  facts  of  the  case  that  the  plain- 
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tiff  is  seeking  to  foreclose  a  mortgage  upon  lands  already 
incumbered  by  prior  liens  for  much  more  than  their  value, 
and  that  the  defendant  is  in  possession  under  these  liens.  The 
plaintiffs  lien  would  seem  to  be  merely  nominal,  representing 
no  substantial  interest,  and  yet  it  can  scarcely  be  said  that 
these  facts'are  a  defense  to  an  action  for  the  foreclosure  of  a 
mortgage. 

The  plaintiffs  mortgage  was  in  full  force  and  he  had  the 
right  to  bring  an  action  upon  it.  He  certainly  had  the  right 
to  every  personal  remedy  available  against  the  maker  of  the 
personal  obligations  to  which  the  mortgage  was  security.  It 
is  quite  possible  that  he  has  been  defeated  or  embarrassed  in 
the  pursuit  of  that  remedy  by  the  form  of  the  judgment  in 
this  case.  He  has  certainly  been  subjected  to  the  payment  of 
costs  in  a  large  amount  in  the  event  of  refusal  or  failure  to 
redeem.  The  situation,  doubtless,  warranted  the  courts  below 
in  the  use  of  all  their  powers  to  protect  the  defendant  from 
useless  litigation,  and  we  would  be  disposed  to  sustain  their 
action  if  it  could  be  done  without  violation  of  principles  and 
rules  of  procedure  that  are  important  to  be  observed  in  actions 
of  this  character. 

The  defendant  being  in  possession  of  the  lands  under  the 
circumstances  stated,  has  obtained  what  is  substantially  a  judg- 
ment of  strict  foreclosure  against  the  plaintiff.  Instead  of 
bringing  an  action  for  that  purpose,  it  set  up  the  facts  as  a 
defense  to  the  plaintiff's  suit  in  foreclosure,  and  it  has  obtained 
the  same  relief  as  a  defendant  in  this  action  that  it  would  or 
might  demand  as  plaintiff  in  the  peculiar  form  of  action 
referred  to.  We  do  not  intimate  that  such  a  judgment  may 
not  be  rendered  in  a  proper  case,  but  the  party  seeking  the 
relief,  whether  plaintiff  or  defendant,  must  make  out  the  facts 
entitling  him  to  it.  The  only  question  in  this  case  that  seems 
to  us  to  involve  a  legal  principle  is  the  right  of  the  defendant, 
under  the  circumstances,  to  a  judgment  of  strict  foreclosure 
requiring  the  plaintiff  to  redeem,  or,  in  case  of  failure  to  do  so, 
to  submit  to  a  judgment  dismissing  his  complaint,  with  costs. 
The  form  of  the  judgment  and  the  procedure  in  actions  for 


134  Denton  v.  Ontario  County  Nat.  Bank.         [Oct., 

Opinion  of  the  Court,  per  O'Bbien,  J.  [Vol.  150. 

the  foreclosure  of  mortgages  must  be  found  in  art.  4,  chap. 
14,  §  1626  et  seq.  of  the  Code,  and  no  authority  is  to  be  found 
there  for  such  a  judgment  as  this.  The  general  course  of  pro- 
cedure in  this  class  of  actions  cannot  be  departed  from,  except 
possibly  in  special  cases,  and  upon  facts  appealing  to  the  con- 
science of  a  court  of  equity  for  some  other  or  more  restricted 
remedy. 

The  equitable  remedy  known  as  strict  foreclosure,  which 
has  been  awarded  to  the  defendant  in  this  case,  has  not  been 
recognized  in  this  state  save  in  a  very  limited  class  of  cases. 

The  question  as  to  the  right  to  that  kind  of  relief,  and  the 
peculiar  circumstances  under  which  it  can  be  granted,  was 
recently  discussed  and  passed  upon  by  this  court  in  a  case  similar 
in  many  respects  to  the  one  at  bar.  (Movlton  v.  Cornish,  138 
M".  Y.  133.)  The  general  rule  is  there  stated  that  the  right 
to  a  judicial  sale  of  the  mortgaged  premises  to  pay  the  debt 
secured  is,  in  this  state,  one  of  the  incidents  of  the  mortgage 
contract,  and,  if  the  mortgagor  is  in  default,  the  mortgagee  is 
entitled  to  the  enjoyment  of  this  right  unimpaired.  This  can 
only  be  secured  to  him  by  a  sale  in  an  action  or  proceeding 
to  which  he  is  a  party.  The  holder  of  the  mortgage  cannot 
be  deprived  of  the  right  without  at  the  same  time  impairing 
the  obligations  of  the  contract  and  depreciating  the  security. 
"While  in  this  state  the  right,  in  special  and  exceptional  cases, 
may  be  under  the  control  of  a  court  of  equity,  it  cannot  in 
any  case  be  denied  or  suppressed,  except  in  the  presence  of 
some  adverse  dominating  equity  which  requires  a  departure 
from  the  general  rule.  It  was  said  in  the  case  referred  to 
that  in  order  to  entitle  a  purchaser  under  a  prior  mortgage,  or 
a  mortgagee  in  possession  under  circumstances  such  as  exist 
in  this  case,  to  relief  by  way  of  strict  foreclosure,  he  must 
show  that  he  purchased  in  good  faith,  relying  on  the  regu- 
larity and  sufficiency  of  the  proceedings  ;  that  the  subsequent 
lienor  had  knowledge  of  the  sale  and  permitted  the  purchaser 
to  make  the  purchase  and  enter  into  possession  without  dis- 
closing the  existence  of  his  incumbrance,  or  calling  attention 
to  the  defect  in  the  proceedings. 
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This  rale  would  seem  to  be  founded  on  obvious  principles 
of  justice.  Certainly,  if  the  prior  mortgagee  purchased  with 
knowledge  of  the  existence  of  a  junior  incumbrance,  not  cut 
off  by  the  proceedings,  there  is  no  reason  why  he  should  ask 
or  be  awarded  a  special  and  exceptional  equitable  remedy  to 
relieve  him  from  the  position  in  which  he  has  placed  himself. 

When  the  holder  of  the  junior  mortgage,  though  not  made 
a  party  in  the  action  to  foreclose  a  prior  mortgage,  yet  has 
notice  or  knowledge  of  the  suit  or  proceeding,  but  omits  to  give 
notice  of  his  interest  or  to  call  attention  in  some  way  to  the 
defect  in  the  proceeding,  and  allows  the  senior  incumbrancer 
to  foreclose,  purchase  and  go  into  possession  under  his  mort- 
gage, these  facts  would  justify  a  court  of  equity,  in  the  exer- 
cise of  a  sound  discretion,  in  denying  the  right  of  sale  to  the 
holder  of  the  junior  mortgage  as  against  the  other  party  who 
was  in  fact  ignorant  of  its  existence.  In  such  a  case  it  can  be 
said  that  the  junior  mortgagee  has  waived  the  right  to  exer- 
cise the  power  of  sale  or  estopped  himself  from  insisting  upon 
it,  and  in  equity  should  be  required  to  redeem. 

In  this  case  it  has  been  found  and  is  conceded  that  the 
defendant  purchased  and  went  into  possession  in  good  faith, 
without  notice  in  fact  or  any  actual  knowledge  of  the  exist- 
ence of  the  plaintiff's  mortgage.  But  that  mortgage  was  on 
record,  and  so  far  as  appears  there  was  nothing  to  prevent  the 
defendant  from  ascertaining  its  existence  by  the  usual 
inquiries.  So  the  mere  fact  that  the  defendant  acted  in  good 
faith,  without  knowledge  of  the  plaintiff's  rights,  is  not  suffi- 
cient to  entitle  it  to  the  exceptional  remedy  given  by  the  judg- 
ment. It  has  been  found,  however,  that  the  plaintiff  had 
notice  or  is  chargeable  with  notice  of  the  action  by  defendant 
to  foreclose  the  prior  mortgage  under  which  it  is  in  possession. 
If  we  could  say  that  this  finding  was  supported  by  any  com- 
petent proof  we  would  be  able  to  see  our  way  more  clearly  to 
affirm  this  judgment.  Then  it  could  be  held  that  the  plain- 
tiff himself,  by  silence  and  by  his  conduct,  has  contributed  to 
create  the  situation  which  existed  when  he  brought  this  action, 
and,  therefore,  in  equity  waived  his  right  to  exercise   the 
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power  of  sale  or  estopped  himself  from  insisting,  under  the 
circumstances,  upon  that  right. 

But  we  think  that  there  was  no  competent  proof  given  upon 
which  this  finding  can  stand.  The  only  proof  claimed  is  the 
fact  that  the  plaintiff's  attorney  in  this  action  knew  of  that 
suit  since  he  appeared  in  it  for  another  party.  There  is  no 
proof  that  the  plaintiff  himself  had  any  actual  knowledge  of 
the  suit,  and  he  is  not  chargeable  with  knowledge  of  a  fact 
which  his  present  attorney  obtained  or  which  came  to  his 
knowledge  while  acting  for  another.  The  complaint  in  this 
action  was  verified  by  the  plaintiff's  attorney  on  June  10, 
1889,  and  in  that  affidavit  he  6tates,  as  the  grounds  of  his 
knowledge  and  information,  the  notes  and  mortgage  which  he 
drew  and  were  then  in  his  possession,  and  had  always  been, 
except  when  the  mortgage  was  at  the  clerk's  office  for  record, 
and  that  he  had  more  knowledge  of  the  facts  than  the 
plaintiff.  This  affidavit  attached  to  the  complaint  was  not 
offered  in  evidence,  and  if  it  had  been  we  do  not  think  it 
would  prove  knowledge  on  the  part  of  the  plaintiff  of  the 
commencement  or  pendency  of  the  action  to  foreclose  the 
prior  mortgage  under  which  defendant  went  into  possession. 
There  was  no  attempt  made  to  prove  this  fact  at  the  trial,  or 
at  least  the  attention  of  plaintiff's  counsel  was  not  called  to 
the  question.  The  finding  rests  entirely  upon  the  connection 
which  the  attorney  had  with  the  former  suit  as  attorney  for 
another  party,  and  his  relations  to  the  mortgage  in  this  suit 
as  custodian  or  draftsman  as  they  appear  in  the  verification 
which  was  before  the  court  for  another  purpose. 

The  finding  that  the  plaintiff  is  chargeable  with  notice  or 
knowledge  of  the  former  suit  in  foreclosure  is  so  material  and 
important  as  a  basis  for  the  exceptional  relief,  known  as  strict 
foreclosure,  that  it  should  have  been  established  by  compe- 
tent proof.  However  innocent  the  defendant  may  have  been 
of  the  facts  which  rendered  that  sale  defective  as  to  the 
plaintiff,  still  the  latter  mu6t  be  chargeable  with  some  act, 
omission  or  neglect  that  would  render  it  inequitable  for  him 
to  insist  upon  a  sale.     If  he  allowed  the  former  proceed- 
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ing  to  progress  to  judgment  and  sale,  and  looked  on  while  the 
defendant  went  into  possession,  without  disclosing  his  claim  or 
calling  attention  to  the  defect  of  parties,  it  would  be  entirely 
consistent  with  principles  of  equity  to  hold  that  he  cannot 
now  insist  upon  a  right  which  he  then  made  no  effort  to  assert 
and  refused  to  disclose  when  he  knew  that  the  other  party 
was  acting  in  good  faith  and  in  ignorance  of  its  existence. 
If  a  course  of  conduct  such  as  this  could  properly  be  imputed 
to  the  plaintiff  a  court  of  equity  would  be  justified  in  holding 
that  his  right  to  a  sale  had  been  by  himself  made,  subject  to 
other  considerations,  but  unless  the  defect  is  chargeable  to 
some  omission  on  his  part,  or  to  his  silence  when  he  should 
have  spoken,  we  do  not  see  how  the  right  can  be  denied. 

The  client  is  not  ordinarily  chargeable  with  the  knowledge 
which  his  attorney  may  have  of  a  particular  fact  unless  it 
was  obtained  in  the  conduct  of  the  cause  or  in  the  business  of 
the  client  or  was  present  to  his  mind  at  the  time.  How  far 
such  knowledge  is  in  any  case  to  be  imputed  to  the  client 
depends  upon  the  nature  of  the  information,  the  existence  of 
it  in  the  mind  of  the  attorney  at  the  particular  time  and  the 
manner  in  which  it  was  communicated.  The  party  seeking  to 
avail  himself  of  the  benefit  of  such  knowledge  must  show  all 
the  facts  and  circumstances,  whatever  they  may  be,  that  are 
necessary  to  make  it  binding  upon  the  client.  (Slattery  v. 
Schwannecke,  118  N.  Y.  543 ;  Constant  v.  University  of 
JRocheste?;  111  N.  Y.  604.)  In  this  case  the  fact  that  the 
attorney  knew  that  the  former  suit  was  in  progress  is  sought 
to  be  reinforced  by  the  other  fact  that  he  then  had  the 
mortgage  and  notes  involved  in  this  action  in  his  possession. 
The  mere  fact  that  he  had  these  papers,  without  any  proof  of 
how  he  obtained  them  or  the  purpose  for  which  he  held  them, 
is  not  very  significant.  Besides,  the  only  proof  that  they  were 
in  his  possession  at  all  was  the  attorney's  affidavit  verifying 
the  complaint.  The  facts  which  an  attorney  may  state  in 
such  an  affidavit  in  order  to  comply  with  the  provisions  of  the 
Code  are  not  thereby  to  be  deemed  admitted  or  proved  as 
against  his  client  when  they  become  material  issues  in  the  case. 
18 
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"When  such  facts  become  material  on  some  issue  in  the  case  or 
as  a  basis  for  some  peculiar  relief  they  must  be  established  by 
common-law  proofs. 

We  think  there  was  no  proof  to  warrant  a  finding  that  the 
plaintiff  had  any  notice  or  knowledge  of  the  prior  suit. 

Moreover,  we  are  unable  to  see  how  the  remedy  of  strict 
foreclosure  can  be  necessary  for  the  protection  of  the  defend- 
ant's rights.  All  the  authorities  agree  that  it  should  not  be 
resorted  to  except  in  very  extreme  cases.  It  does  not  appear 
that  these  rights  will  be  adversely  affected  by  allowing  the 
plaintiff  to  pursue  the  usual  remedy. 

The  defendant  is  in  possession  under  liens  largely  in  excess, 
of  the  value  of  the  land,  and  it  cannot  be  disturbed  by  any 
sale  in  this  suit  until  these  liens  are  paid.  The  plaintiff  cannot 
sell  except  in  subordination  to  all  the  defendant's  rights.  The 
expenses  of  this  action  and  of  the  sale  are  not  chargeable  to 
the  defendant  personally  unless  the  court  in  the  exercise  of 
discretion  should  find  some  special  reason  for  doing  so.  If 
the  plaintiff,  under  such  circumstances,  insists  upon  his  right 
to  sell  at  his  own  expense,  it  is  not  apparent  how  the  defend- 
ant can  be  injured. 

The  defendant  could  have  re-foreclosed  the  mortgage,  not- 
withstanding the  defect  in  the  first  foreclosure,  and  we  see  no 
reason  why  it  could  not  have  that  relief  in  this  action  if  the 
pleadings  are  sufficient  for  that  purpose.  However  that  may 
be,  we  think  that  the  facts  in  the  case  did  not  warrant  the 
relief  in  the  nature  of  6trict  foreclosure,  which  the  judgment 
awarded  to  the  defendant  and  imposed  upon  the  plaintiff  as 
an  obstacle  to  his  pursuit  of  the  remedy  which  the  law  gives- 
to  the  holder  of  a  junior  mortgage. 

For  this  reason  the  judgment  should  be  reversed  and  a  new 
trial  granted,  costs  to  abide  the  event. 

All  concur,  except  Haight,  J.,  not  sitting. 

Judgment  reversed. 
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1.  Easements — Right  of  Wat  by  Necessity.  Where  a  person  con- 
veys to  another  a  piece  of  land  surrounded  by  lands  of  the  grantor,  the 
grantee  and  those  claiming  under  him  have  a  right  of  way  by  necessity 
through  the  lands  of  the  grantor  as  an  incident  of  the  grant;  and  this 
principle  applies  where  the  land  conveyed  is  surrounded  in  part  by  the 
lands  of  the  grantor  and  in  part  by  the  lands  of  a  third  person. 

2.  Contemporaneous  Mutual  Deeds  among  Heirs  in  Settlement  op 
Estate  —  Single  Transaction  —  Right  of  Way  by  Necessity.  If,  in 
accordance  with  an  agreement  among  the  heirs  at  law  of  an  intestate 
landowner  for  the  settlement  of  his  estate,  the  other  heirs  deed  to  one 
heir  a  farm  bounded  partly  on  a  highway,  and  at  the  same  time  the 
grantee  in  that  deed,  with  other  heirs,  deeds  to  an  heir  who  was  a  grantor 
in  the  first  deed,  an  interior  lot  which  was  theretofore  a  part  of  the  same 
farm,  and  which  is  bounded  by  the  farm,  by  lands  of  a  third  person  and 
by  a  lot  also  originally  a  part  of  the  farm,  but  which  had  been  conveyed 
by  the  decedent  to  the  grantee  of  the  farm  and  others  of  the  heirs,  but 
not  including  the  grantee  of  the,  lot  deeded  in  settlement  of  the  estate,  so 
that  the  grantee  of  that  lot  has  no  interest  in  any  land  bordering  it,  the 
contemporaneous  deeds  made  in  carrying  out  the  settlement  are  to  be 
regarded  as  parts  of  a  single  transaction,  and  the  grantee  of  the  interior 
lot  so  deeded  acquires  a  right  of  way  by  necessity  over  the  farm  to  the 
highway. 

3.  Establishment  of  Track  of  Way  by  Necessity.  The  grantor  of 
land,  to  which  a  right  of  way  by  necessity  over  his  remaining  land 
attaches,  has  a  right  to  designate  the  track  of  way,  having  due  regard  to 
the  rights  of  both  parties;  but  if  he  declines  or  omits  to  exercise  that 
right,  the  grantee  may  select  for  himself,  and  will  be  supported  in  his 
selection  unless  chargeable  with  palpable  abuse. 

4.  Mutual  Deeds  among  Heirs  —  Establishment  of  Track  of 
Way  by  Necessity  for  a  Private  Cemetery.  If,  after  the  settlement 
of  an  intestate's  estate  by  mutual  deeds  among  his  heirs  at  law,  the 
grantee  of  an  interior  lot  to  be  used  as  a  private  cemetery,  taken  out  of  a 
farm  having  a  highway  boundary  deeded  at  the  same  time  to  another 
heir,  uses  for  several  years,  without  objection  from  the  owner  of  the 
farm,  substantially  the  same  way  over  the  farm  that  had  been  previously 
used  in  passing  to  an  adjoining  interior  lot,  long  used  as  a  private  ceme- 
tery, and  which  had  been  conveyed  by  the  intestate,  in  his  lifetime,  to 
the  grantee  of  the  farm  and  others  of  his  heirs,  not  including  the  grantee 
of  the  first-mentioned  lot,  such  way  must  be  regarded  as  established  and 
consented  to  by  the  parties. 
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5.  Continuance  of  Right  of  Way  Dependent  on  Continuance 
of  Necessity.  A  right  of  way  by  necessity  over  the  lands  of  a  grantor, 
in  favor  of  a  grantee  and  those  subsequently  claiming  under  him,  is  not  a 
perpetual  right  of  way,  but  continues  only  so  long  as  the  necessity 
exists. 

6.  Private  Way.  A  way  opened  by  the  owners  of  private  lands,  for 
the  accommodation  of  the  lands  through  and  to  which  it  leads,  and  never 
laid  out  as  a  public  road,  must  be  deemed  a  private  way,  even  if  the  pub- 
lic are  permitted  to  travel  over  it,  if  it  is  not  shown  to  have  been  ever 
dedicated  to,  and  accepted  and  adopted  by,  the  public  as  a  public 
highway. 

7.  Non-extinguishment  of  Right  of  Way  by  Necessity.  An 
existing  right  of  way  by  necessity  from  an  interior  lot  over  an  interven- 
ing farm  to  a  highway  is  not  extinguished  on  the  score  of  cessation  of  the 
necessity,  by  the  owner  of  the  farm  removing  a  fence  which  separated  his 
land  from  a  lane,  thereby  throwing  into  the  lane  a  portion  of  the  farm 
lying  between  the  lane  and  another  interior  lot,  adjoining  and  communi- 
cating with  the  first  lot,  where  the  lane  is  a  mere  private  way,  over  which 
the  owner  of  the  first  lot  has,  as  such,  no  right  of  passage,  and  it  is  not 
shown  that  the  owner  of  the  farm  had  in  any  way  transferred  to  the 
owner  of  such  lot  any  reliable  right  to  cross  the  portion  of  his  farm  lying 
between  the  lane  and  the  second  interior  lot. 

8.  Tenancy  in  Common  —  Easements.  A  tenant  in  common  cannot 
grant  an  easement  so  as  to  confer  any  right  which  can  be  enforced  against 
the  other  owners;  nor  can  a  tenant  in  common  of  property,  who  owns 
other  premises  in  severalty,  so  use  the  property  owned  by  him  alone  as  to 
acquire  an  easement  over  the  property  held  in  common. 

9.  Tenancy  in  Common  —  Non-extinguishment  of  Way  by  Neces- 
sity. An  owner  in  severalty  of  land  to  which  a  right  of  way  by  necessity 
over  certain  adjacent  land  is  appurtenant  does  not  acquire  a  right  of  way 
over  other  adjacent  land,  and  so  cause  the  extinguishment  of  his  original 
easement  by  cessation  of  its  necessity,  by  becoming  a  tenant  in  common 
of  such  other  land. 

Palmer  v.  Palmer,  71  Hun,  30,  reversed. 

(Argued  June  5,  1896;  decided  October  6,  1896.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
September  21?  1893,  which  affirmed  a  judgment  in  favor  of 
defendant  dismissing  the  complaint  upon  the  merits,  entered 
upon  a  decision  of  the  court  on  trial  at  Special  Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material,  are 
stated  in  the  opinion. 
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Points  of  counsel. 


The  following  is  a  diagram  of  the  lands  in  question : 


Isaac  N.  Mills  for  appellant.  By  the  conveyances  exe- 
cuted in  February,  1874,  upon  the  settlement  of  the  estate  of 
John  Palmer,  the  father  of  the  plaintiff  and  the  defendant, 
the  plaintiff  undoubtedly  gained  and  had  a  right  of  way  by 
necessity  out  over  the  balance  of  the  Palmer  farm,  then 
owned  by  the  defendant,  to  Weaver  street,  from  the  plot 
which  was  conveyed  to  her  by  one  of  those  deeds.  (Washb. 
on  Easements  [4th  ed.],  49,  260-262 ;  Smyles  v.  Hastings,  22 
N.  T.  222 ;  Rexford  v.  Marquis,  7  Lans.  261 ;  Hills  v. 
Mitter,  3  Paige,  256.)    The  plaintiff  and  her  sister  by  the 
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conveyance  to  them  in  February,  1874,  of  the  plot,  became,  as 
a  part  of  their  grant,  entitled  to  a  right  of  way  over  the 
defendant's  carriageway,  from  Weaver  street  up  by  his  house 
to  the  burial  ground,  the  same  being  the  way  designated  and 
visible  as  an  easement  appurtenant  to  the  plot,  and  this 
without  regard  to  the  question  of  necessity.  {Smyles  v. 
Hastings,  22  N.  Y.  222 ;  Mattes  v.  Frankel,  65  Hun,  206 ; 
Babcock  v.  Utter,  1  Keyes,  408 ;  Voorhees  v.  Burchard,  6 
Lans.  178;  55  N.  Y.  102;  Doyle  v.  Lord,  64  K  Y.  437; 
Parsons  v.  Brown,  5  Hun,  112 ;  Green  v.  Collins,  86  N.  Y. 
250 ;  Newman  v.  Nellis,  97  N.  Y.  292 ;  Simmons  v.  Cloo- 
nan,  81  N.  Y.  557,  565.)  The  plaintiff  has  not  lost  the  right 
of  way  by  necessity  which  she  acquired  by  the  conveyance  in 
February,  1874,  of  the  plot.  (Holdane  v.  Trustees  of  Cold 
Spring,  21  N.  Y.  479  ;  Washb.  on  Easements  [4th  ed.],  209, 
213 ;  Speir  v.  Town  of  New  Utrecht,  121  N.  Y.  420.)  The 
defendant's  contention,  that  the  plaintiff  has  lost  her  right  of 
way  by  reason  of  the  fact  that  in  1879,  by  the  death  of  her 
brother  Benjamin,  she  became  the  owner  of  one  undivided 
one-twelfth  part  of  the  old  Palmer  burying  ground,  is  not 
well  founded.  (Washb.  on  Easements  [4th  ed.],  101,  261, 
262,  283;  Rexford  v.  Marquis,  7  Lans.  262;  Crippen  v. 
Morss,  49  K  Y.  63 ;  Green  v.  2\T.  T.  C.  B.  B.  Co,,  12  Abb. 
[N.  C]  124 ;  Onthanh  v.  Z.  8.  cfe  M.  S.  B.  B.  Co.,  71  N.  Y. 
194 ;  Wynkoop  v.  Burger,  12  Johns.  222.) 

William  A.  Woodworth  for  respondent.  The  lane  is  a 
public  way.  It  has  been  irrevocably  dedicated  to  public  use. 
{Child  v.  Chappell,  9  K  Y.  257 ;  In  re  City  of  Brook- 
lyn, 73  K  Y.  185 ;  Cohoes  v.  D.  &  JI.  C  Co.,  47  N.  Y. 
S.  K.  612 ;  Hunter  v.  Trustees  of  Sandy  HiU,  6  Hill, 
411;  100  N.  Y.  455;  1  Camp,  260;  11  Barb.  34;  23 
K  Y.  61;  31  K  Y.  51;  21  N.  Y.  474;  6  HiU,  411;  51 
Barb.  448;  Pitts  v.  Wilder,  1  N.  Y.  525.)  Appellant 
claims  that  this  right  of  way  claimed  by  her  was  a  visible 
appurtenance  to  the  plot  and  was  impliedly  granted  with 
the  plot  under  the   general  term   "appurtenances,"   with- 
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out  regard  to  the  question  of  necessity.  This  is  untenable. 
{Parsons  v.  Johnson,  68  M".  Y.  65;  2  Washb.  on  Real  Estate, 
279,  §  9.)  If  it  be  admitted  that  a  way  by  necessity 
originally  existed  across  defendant's  land,  the  principle  of  law 
is  that  when  the  necessity  ceases  the  way  ceases  also.  (Washb. 
on  Easements,  165,  306.) 

Martin,  J.  The  purpose  of  this  action  was  to  establish  the 
plaintiffs  right  to  a  way  across  the  defendant's  farm  from 
Weaver  street  to  a  private  cemetery  owned  by  her  in  the  rear 
of  the  defendant's  premises,  and  to  enjoin  him  from  interfer- 
ing with  the  exercise  of  that  right.  There  is  very  little  con- 
flict in  the  testimony. 

The  defendant's  farm  is  situated  on  the  east  side  of  Weaver 
street,  which  is  one  of  the  public  highways  of  the  town  of 
Mamaroneck  in  Westchester  county.  The  defendant  and  the 
plaintiff  are  brother  and  sister,  and  were  born  upon  the  farm 
now  owned  by  the  defendant.  It  belonged  to  their  father  at 
the  time  of  his  death.  It  consists  of  about  five  acres  of  land, 
and  is  bounded  on  the  southerly  and  westerly  sides  by 
Weaver  street;  on  the  easterly  side  by  a  lane  known  as 
Hickory  Grove  Factory  lane  and  premises  owned  by  one 
Ireland,  and  on  the  north  by  the  Ireland  premises  and  Weaver 
street. 

The  farm  lying  east  of  the  defendant's  premises  was  pre- 
viously known  as  the  Haight  farm,  and  has  been  divided  into 
two  farms  known  as  the  Ireland  and  Large  farms,  the  Ireland 
farm  adjoining  the  defendant's  premises  upon  the  east,  and 
the  Large  farm  lying  immediately  east  of  that.  Upon  the 
opposite  side  of  the  lane  and  southeast  of  the  Palmer  farm  is  a 
farm  formerly  known  as  the  Mott  farm,  and  now  known  as 
the  Birney  place. 

More  than  ninety  years  since,  there  existed  in  the  south- 
west corner  of  the  Haight  or  Ireland  farm  a  private  cemetery, 
which  is  known  as  the  "  Haight  burial  ground."  It  fronted 
on  the  lane,  and  was  separated  from  the  Palmer  farm  by  a 
stone  wall.     As  early  as  1820  there  existed  upon  the  rear  of 
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the  Palmer  farm  and  adjoining  the  Haight  cemetery,  another 
private  cemetery  which  belonged  to  the  owner  of  the  Palmer 
farm.  It  was  about  the  same  width  from  east  to  west  as 
the  Haight  cemetery,  but  did  not  extend  the  whole  length 
thereof.  These  cemeteries  were  separated  by  the  continuation 
of  a  stone  wall  which  was  upon  the  division  line  between  the 
two  farms. 

In  1868  John  Palmer,  who  was  then  the  owner  of  the 
Palmer  farm  and  cemetery,  and  was  the  father  of  the  plaintiff 
and  defendant,  conveyed  the  cemetery  to  his  three  sons,  Wil- 
liam D.,  Benjamin  F.  and  John  W.  Palmer,  with  the  right 
"  to  go  to  and  from  said  ground  through  the  lane  known  as 
the  Hickory  Grove  Factory  lane." 

In  1872  John  Palmer  died  intestate  and  left  surviving,  as 
his  only  heirs  at  law,  his  children,  William  D.,  Benjamin  F., 
John  W.,  Harriet  M.  and  Susan  A.  Palmer.     In  Februarv. 

'  *>  7 

1874,  the  children  named  agreed  upon  a  settlement  of  the 
estate  of  their  father,  and  in  pursuance  thereof  William  D., 
Benjamin  F.,  Susan  A.  and  Harriet  M.  Palmer  conveyed  to 
the  defendant  the  five  acres  now  owned  by  him  and  known  as 
the  Palmer  farm.  At  the  same  time,  and  as  a  part  of  the  same 
transaction,  the  defendant,  John  W.,  William  D.  and  their 
wives,  jointly  with  Benjamin  F.  Palmer,  who  was  unmarried, 
conveyed  to  Susan  A.  and  Harriet  M.  a  small  piece  of  land, 
which  was  in  the  rear,  and  a  part  of  the  Palmer  farm,  and 
which  lay  immediately  north  of  the  Palmer  cemetery  and 
west  of  the  Haight  cemetery,  to  be  used  as  a  private  cemetery 
by  the  grantees  named  in  that  deed.  In  1876  Su6an  A. 
Palmer  deeded  to  the  plaintiff  her  interest  in  that  lot. 

After  the  conveyances  of  February,  1S74,  neither  the  plain- 
tiff nor  her  sister  had  any  title  or  interest  in  any  land  adjoin- 
ing the  premises  conveyed  to  them.  Until  that  time  commu- 
nication with  the  Palmer  cemetery  had  uniformly  been  by 
passing  from  Weaver  street  across  the  Palmer  farm,  and 
since  then  the  plaintiff  has  used  substantially  the  same  way 
to  pass  from  Weaver  street  to  her  lot.  Her  use  of  this  way 
had  been  in  no  manner  interfered  with  by  the  defendant  or 
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otherwise,  until  within  five  or  six  years  before  the  trial  of  this 
action,  when  the  defendant  claimed  that  she  had  no  right  of 
way  across  his  farm.  She,  however,  claimed  the  right,  and 
continued  to  exercise  it. 

In  April,  1891,  a  daughter  of  the  plaintiff  died,  whose 
remains  she  intended  to  have  buried  upon  her  lot,  when  the 
defendant  forbade  her  taking  the  body  of  her  daughter  across 
his  farm  for  burial,  and  thereupon  this  action  was  commenced. 

Five  or  six  years  since,  and  after  a  controversy  had  arisen 
between  the  parties  as  to  the  plaintiffs  right  of  way  across  the 
defendant's  farm,  the  defendant  moved  a  portion  of  the  wall 
which  separated  his  farm  from  the  lane,  thereby  throwing  into 
the  lane  a  portion  of  the  triangular  part  of  the  Palmer  farm, 
which  lay  between  the  lane  and  the  Palmer  cemetery,  thus 
opening  a  passage  from  the  lane  to  that  cemetery.  The 
Palmer  cemetery  does  not  adjoin  the  lane,  and  the  land 
between  it  and  the  lane  is  a  part  of  the  Palmer  farm,  and 
belongs  to  the  defendant.  Since  this  change  no  carriage  or 
other  vehicle  can  pass  from  the  lane  across  the  Palmer  ceme- 
tery to  the  plaintiffs  lot,  and  a  person  passing  from  the  lane 
to  that  cemetery  must  pass  over  a  portion  of  the  defendant's 
farm. 

In  1879  Benjamin  F.  Palmer  died  intestate,  leaving  as  his 
only  heirs  at  law  William  D.  Palmer,  the  defendant,  the  plain- 
tiff and  Susan  A.  Palmer,  now  Susan  A.  Dean,  and  thereby 
the  plaintiff  inherited  from  him,  as  a  tenant  in  common,  an 
undivided  one-twelfth  part  or  interest  in  the  Palmer  cemetery. 
Hickory  Grove  Factory  lane  existed  as  a  private  way  as  early 
as  1801.  Where  it  entered  Weaver  street  a  fence  and  gate 
were  maintained  until  about  twenty  years  ago,  when  it  had 
rotted  down  and  has  not  been  rebuilt.  It  communicates  with 
the  Large,  Birney  and  Ireland  farms,  and  with  the  Haight 
cemetery,  but  never  reached  any  public  road  except  Weaver 
6treet,  or  any  other  premises.  It  was  always  separated  from 
the  Palmer  farm  by  a  stone  wall,  having  no  barway,  gateway 
or  other  opening,  and  there  is  no  proof  that  it  was  ever 
accepted,  worked  or  used  as  a  public  highway. 
19 
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The  question  presented  upon  this  appeal  is  whether  the 
plaintiff  had  a  right  of  way  across  the  premises  of  the  defend- 
ant to  reach  her  lot.  The  appellant's  contention  is  that  under 
and  by  virtue  of  the  conveyances,  which  were  executed  between 
the  parties  thereto  upon  the  settlement  of  their  father's  estate, 
the  plaintiff  acquired  a  right  of  way  by  necessity  over  the 
remainder  of  the  Palmer  farm  from  Weaver  street  to  her  lot. 

The  deeds  executed  upon  the  same  day,  one  conveying  to 
the  plaintiff  and  her  sister  the  lot  now  owned  by  her  (the 
plaintiff)  and  the  other  conveying  the  remainder  of  the  farm 
to  the  defendant,  having  been  executed  in  pursuance  of  an 
agreement  by  the  heirs  for  the  settlement  of  the  estate,  must 
be  regarded  as  parts  of  a  single  transaction.  The  general 
rule  is  that  several  instruments  of  the  same  date,  between  the 
same  parties,  and  relating  to  the  same  subject  may  be  con- 
strued as  parts  of  one  contract.  (Hills  v.  Miller,  3  Paige, 
254 ;  Jfott  v.  Richtrtiyer,  57  N.  Y.  49,  64,  and  cases  cited.) 

After  the  deeds  between  the  parties  to  that  transaction  were 
executed  and  delivered  the  plaintiff  and  her  sister  had  no 
interest  in  any  land  bordering  upon  that  conveyed  to  them, 
and  it  did  not  adjoin  any  street  or  highway.  Nor  did  it  in 
any  way  connect  with  or  adjoin  Hickory  Grove  Factory  lane, 
but  was  situated  more  than  ninety  feet  therefrom.  Neither 
the  plaintiff  nor  her  sister  had  any  right  of  way  across  the 
Palmer  cemetery  or  that  portion  of  the  defendant's  farm  which 
lay  between  it  and  the  lane. 

Under  these  circumstances  it  is  obvious  that  the  plaintiff 
and  her  sister  acquired  a  right  of  way  by  necessity  from  her 
lot  through  the  gate  or  opening  into  the  Palmer  cemetery 
from  the  Palmer  farm  and  over  the  remainder  of  the  Palmer 
farm  to  Weaver  street. . 

Where  a  person  conveys  to  another  a  piece  of  land  sur- 
rounded by  lands  of  the  grantor,  the  grantee  and  those  claim- 
ing under  him  have  a  right  of  way  by  necessity  through  the 
lands  of  the  grantor  as  an  incident  of  the  grant.  This  prin- 
ciple applies  where  the  land  conveyed  is  surrounded  in  part 
by  the  lands  of  the  grantor  and  in  part  by  the  lands  of  a  third 
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person.  The  grantor  in  such  a  case  has  the  right  to  designate 
the  track  or  way,  having  due  regard  to  the  rights  of  both 
parties,  but  if  he  declines  or  omits  to  exercise  that  right,  the 
grantee  may  select  for  himself  and  will  be  supported  in  his 
selection  unless  chargeable  with  palpable  abuse.  A  right  of 
way  of  necessity  over  the  lands  of  a  grantor,  in  favor  of  a 
grantee  and  those  subsequently  claiming  under  him,  is  not, 
however,  a  perpetual  right  of  way,  but  continues  only  60  long 
as  the  necessity  exists.  (JV.  Y.  Life  Insurance  and  Trust  Co. 
v.  MUnor,  1  Barb.  Ch.  353  ;  Holmes  v.  Seely,  19  Wend.  507  ; 
Simmons  v.  Sines,  4  Abb.  Ct.  App.  Dec.  246.) 

In  this  case  the  grantor  was  not  shown  to  have  designated 
the  track  or  way  to  be  used  by  the  plaintiff,  but  she  has  since 
continued  to  use  the  way  as  it  formerly  existed  and  was  pre- 
viously used  by  the  family  in  passing  over  the  farm  to  the 
cemetery.  Thus  she  selected  the  old  way,  which  must  be 
regarded  as  established  and  consented  to  by  the  parties,  as  no 
objection  seems  to  have  been  made  for  years  after  the  selec- 
tion or  during  the  continuance  of  its  use.  That  the  plain- 
tiff still  possesses  the  right  to  use  that  way  cannot  be  success- 
fully disputed,  unless  the  necessity  for  it  has  ceased,  and,  con- 
sequently, the  plaintiff's  right  has  become  extinguished. 

The  respondent  contends,  and  the  learned  General  Term 
held,  that  when  the  fence  was  removed  between  the  lane  and 
the  portion  of  the  defendant's  farm  which  lies  between  the 
cemetery  and  lane,  so  as  to  permit  direct  access  from  it  to  the 
old  Palmer  cemetery,  that  change  extinguished  the  plaintiff's 
right  of  way  by  necessity,  and,  hence,  she  was  not  entitled  to 
the  relief  sought.  In  this  conclusion  we  cannot  concur.  We 
do  not  regard  the  evidence  as  sufficient  to  justify  a  finding 
that  the  lane  ever  became  or  was  a  public  highway.  It  was 
at  most  a  private  way  which  existed  for  the  accommodation 
of  the  owners  of  the  farms  or  premises  to  which  it  led. 
There  is  no  evidence  that  it  was  ever  dedicated  to  or  accepted 
by  the  public.  Such  an  acceptance  was  necessary  to  consti- 
tute a  dedication  of  the  highway.  {Child  v.  ChappeU,  9  N. 
Y.  246,  257  ;  People  v.  UnderhiU,  144  N.  Y.  316.) 
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In  Speir  v.  Town  of  New  Utrecht  (121  N.  Y.  420,  430) 
it  was  said :  "  A  private  way  opened  by  the  owners  of  the 
land  through  which  it  passes  for  their  own  uses  does  not 
become  a  public  highway  merely  because  the  public  are  also 
permitted  for  many  years  to  travel  over  it."  In  Lewis  v.  N. 
Y.,  L.  K  &  W.  R.  R.  Co.  (123  N.  Y.  496,  502)  the  Speir 
case  was  referred  to  and  the  court  said  :  "  We  have  recently 
determined  what  facts  constitute  a  public  highway  within  the 
meaning  of  the  statute  relating  to  user.  *  *  *  We  there 
held  that  it  must  have  been  traveled  by  the  public  for  twenty 
years,  and  either  kept  in  repair  by  or  taken  in  charge  of  the 
public  authorities."  It  was  said  in  the  case  of  Niagara  Falls 
Susp.  Bridge  Co.  v.  Bachman  (66  N.  Y.  261,  269)  that  "  To 
constitute  a  public  highway  by  dedication,  there  must  not 
only  be  an  absolute  dedication,  a  setting  apart  and  a  surrender 
to  the  public  use  of  the  land  by  the  proprietors,  but  there 
must  be  an  acceptance  and  a  formal  opening,  by  the  proper 
authorities  or  a  user."  The  6ame  doctrine  is  stated  in  Hol~ 
dane  v.  Trustees  of  the  Village  of  Cold  Spring  (21  N.  Y. 
474)  and  in  People  v.  Underhill  (144  K  Y.  316,  324).  In 
the  latter  case,  Peckham,  J.,  referring  to  the  case  of  Speir  v. 
Tenon  of  New  Utrecht,  said :  "  It  was  there  held  that  the 
mere  fact  that  a  portion  of  the  public  had  traveled  over  the 
road  for  twenty  years  would  not  make  it  a  highway ;  that 
the  user  mu6t  be  like  that  of  highways  in  general  and  the 
road  must  not  only  be  traveled  upon,  but  it  must  be  kept  in 
repair,  taken  in  charge  and  adopted  by  the  public  authorities." 

It  is  manifest  that,  upon  the  facts  as  they  exist  in  this  case, 
the  lane  never  became  a  public  highway  either  by  user  or  by 
dedication,  and,  as  there  is  no  proof  or  claim  that  it  was  ever 
laid  out  as  such,  it  follows  that  it  was  a  mere  private  way  for 
the  accommodation  of  the  owners  of  the  premises  to  which  it 
led.  As  the  plaintiffs  lot  did  not  adjoin  the  lane,  and  as  it 
was  a  private  way  only,  she  had  no  right  to.  pass  over  it  to 
reach  her  lot. 

Moreover,  there  it  nothing  in  the  evidence  to  indicate  that 
the  defendant  has  in  any  way  transferred  to  the  plaintiff  any 
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right,  upon  which  she  can  rely,  to  cross  that  portion  of  his 
premises  which  lies  between  the  lane  and  the  Palmer 
cemetery. 

Again,  the  claim  of  the  defendant,  that  the  plaintiff,  having 
become  a  tenant  in  common  of  the  Palmer  cemetery,  thus 
obtained  a  right  to  cross  over  it  to  her  lot,  cannot  be  sustained. 
A  tenant  in  common,  being  unable  to  convey  any  title  to  a 
specific  part  of  the  common  land  as  against  his  co-tenants,  can- 
not grant  an  easement  60  as  to  confer  any  right  which  can  be 
enforced  against  the  other  owners.  This  rule  applies  to  an 
easement  or  right  of  way  of  necessity,  as  well  as  one  founded 
upon  an  express  grant.  If  the  land6  over  which  the  way  is 
claimed  belong  to  others  as  co-tenants  with  the  grantor,  they 
cannot  be  prejudiced  by  a  presumed  intent  in  which  they  did 
not  participate.  {Collins  v.  Prentice,  15  Conn.  426.)  In 
Crippen  v.  Morss  (49  N".  Y.  63)  it  was  held  that  one  tenant 
in  common  could  not,  by  his  sole  act,  create  an  easement  in 
the  premises  held  in  common.  It  was  also  held  that  a  tenant 
in  common  of  property,  who  owned  other  premises  in  sev- 
eralty, could  not  so  use  the  property  owned  by  him  alone  as 
to  acquire  an  easement  over  the  property  held  in  common. 

Therefore,  as  the  necessity  for  the  way  over  the  defendant's 
premises  still  exists,  and  the  way  has  been  located  and  used  by 
the  plaintiff  since  1874,  it  follows  that  the  plaintiff's  right  to 
the  use  thereof  is  yet  in  existence,  and  that  the  courts  below 
erred  in  holding  that  she  had  no  such  right  of  way  across  the 
defendant's  farm. 

This  conclusion  renders  it  unnecessary  to  examine  the  other 
questions  presented  for  our  consideration,  as  the  judgment 
must  be  reversed  and  a  new  trial  granted  for  the  errors  already 
pointed  out. 

All  concur ;  Yann,  J.,  in  result. 

Judgment  reversed. 
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Charles  A.  Hedges  et  al.,  Respondents,  v.  The  "West 
Shore  Railroad  Company  and  The  New  York  Central 
and  Hudson  River  Railroad  Company,  Appellants. 

1.  Riparian  Rights  on  Tidal  River.  The  owner  of  uplands  bounded 
by  the  waters  of  a  tidal  river  has  a  natural  easement  or  right  of  access  to 
the  channel,  but  this  does  not  include  any  right  arising  from  the  use  of 
land  under  water  or  the  bed  of  the  river,  below  high- water  mark,  and  his 
easement  cannot  be  enlarged  at  will  or  according  to  his  convenience  and 
necessity  in  such  a  manner  as  to  prevent  other  parties,  to  whom  the  state 
has  granted  the  bed  of  the  river  or  seme  portion  of  it,  from  using  their 
own  property  in  a  way  which  does  not  substantially  interfere  with  his 
access  to  the  channel,  although  the  effect  of  it  may  be  to  obstruct  a 
particular  mode  of  access  subsequently  desired  by  him,  which  is  not 
included  in  or  incidental  to  his  ownership  of  the  uplands,  and  which 
would  be  inconsistent  with  the  rights  of  the  owner  of  the  intervening 
land  under  water  below  high-water  mark. 

2.  Riparian  Rights,  as  Affected  by  Railroad  Structure  upon 
Bed  of  Tidal  River.  An  action  by  the  owner  of  land  abutting  on  a 
tidal  river,  against  a  railroad  company,  for  an  injunction  and  the  recovery 
of  damages  caused  by  an  open  piling  and  railroad  superstructure  below 
high-water  mark,  claimed  to  be  an  obstruction  to  his  right  of  access  to 
the  channel,  cannot  be  maintained  when  it  appears  that  the  alleged 
obstruction  was  erected  and  is  maintained,  in  pursuance  of  legislative 
authority,  upon  the  bed  of  the  river,  which  the  company  acquired  from 
the  state,  and  that  the  natural  condition  of  things  was  left  practically 
unchanged  and  the  abutting  owner  is  given  suitable  and  reasonable  means 
of  access  to  the  channel.  Such  structure,  lawful  in  its  inception,  does  not 
become  unlawful  because  it  interferes  with  and  obstructs  a  particular 
mode  of  access  desired  by  the  upland  owner  subsequent  to  its  erection, 
involving  the  use  of  the  bed  of  the  river  below  high -water  mark,  which 
use  is  not  incidental  to  his  ownership  of  the  uplands,  but  entirely  distinct 
therefrom,  such  as  the  construction  and  use  by  him  of  an  artificial  canal 
for  the  floating  of  large  vessels  from  his  lands  to  the  channel,  across  lands 
under  water  belonging  to  the  state. 

Hedges  v.  W.  8.  R.  B.  Co.,  80  Hun,  810,  reversed. 

(Argued  May  29, 1896  ;  decided  October  6,  1896.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
August  1,  1894,  which  modified,  and,  as  modified,  affirmed,  a 
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judgment  in  favor  of  plaintiffs  entered  upon  a  decision  of  the 
court  on  trial  at  Special  Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Edward  Winslow  Paige  for  appellants.  The  defendants' 
structure  is  not  and  never  has  been  any  obstruction  to  any 
navigation  of  which  the  waters  have  ever  been  susceptible, 
nor  any  obstruction  of  the  access  from  the  plaintiffs'  land  to 
the  navigable  channel  of  the  North  river.  {Saunders  v.  If.  Y. 
G.  <&  H.  R.  R.  R.  Co.,  144  K  Y.  75,  87 ;  Ten  Eyck  v.  Town 
of  Warwick,  75  Hun,  562  ;  Morgan  v.  King,  35  N*.  Y.  454 ; 
Gould  on  Waters  [2d  ed.],  §§  111,  150,  154, 167;  Angell  on 
Watercourses  [7th  ed.],  §  541.)  The  plaintiffs  have  no  right 
to  dig  the  canal.  '{Saunders  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co., 
144  N.  Y.  75 ;  Shively  v.  Bowlby,  152  U.  S.  1 ;  People  v. 
N.  Y.  &  S.  I  F.  Co.,  68  N.  Y.  71 ;  People  v.  Vanderbilt, 
26  N.  Y.  287 ;  Delancey  v.  Piepgras,  138  N.  Y.  26 ;  Kau- 
Tcauna  W.  P.  Co.  v.  G.  B.  &  M.  Canal  Co.,  142  IT.  S.  254 ; 
Lyon  v.  Fishmonger^  Co.,  L.  R.  [1  App.  Gas.]  662 ;  Rose  v. 
Graves,  5  M.  &  G.  613 ;  Washb.  on  Easements  [4th  ed.],  297, 
§  5;  Gould  on  Waters,  §§  124,  150;  Bailey  v.  P.  R.  Co.,  4 
Harr.  389;  B.  &  W.  R.  It.  Co.  v.  O.  C.  R.  R.  Co.,  12  Cush. 
605 ;  Ilote  v.  Hoyt,  135  111.  388.) 

Andrew  Shiland,  Jr.,  for  respondents.  The  plaintiffs,  as 
owners  and  in  possession  of  the  upland  on  the  shore  of  the 
Hudson  river,  were  and  are  the  owners  of  the  easement 
appurtenant  thereto,  of  access  to  and  from  the  navigable 
waters  of  said  river.  This  easement  having  been  obstructed 
by  the  construction  of  the  defendants'  railroad  embankmefit 
and  trestle  in  the  waters  of  the  Hudson  river  in  front  of  plain- 
tiffs' land,  plaintiffs  are  entitled  to  recover  the  damages  sus- 
tained to  the  usable  or  rental  value  thereof  by  the  obstruction 
of  said  easement  by  defendants'  railroad,  such  easement  not 
having  been  granted  to  the  railroad  by  the  owners  of  the 
uplands  nor  obtained  by  the  power  of  eminent  domain. 
{Rumsey  v.  JV.  Y.  cfe  N.  F.  R.  R.  Co.,  114  K  Y.  423 ;  133 
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X.  Y.  79;  136  X.  Y.  543;  X.  Y.  C.  dk  H.  R.  R.  R.  Co.  v. 
Aldridge,  135  X.  Y.  83 ;  Saunders  v.  X  Y.  C.  &  H.  R.  R. 
R.  Co.,  144  X.  Y.  75.)  The  law  recognizes  the  right  of  a 
riparian  owner  of  lands  upon  a  public  stream  to  avail  himself 
of  artificial  means  in  the  enjoyment  of  his  easement  of  access 
to  and  the  enjoyment  of  his  right  of  passage  over  and  npon 
navigable  waters,  such  as  the  construction  and  maintenance  of 
landing  places,  wharves,  etc.,  upon  the  shores  of  his  lands  and 
below  the  high- water  line,  and  upon  lands  under  water.  (Her- 
man v.  Roberts,  119  X.  Y.  37-42 ;  Washb.  on  Easements,  377 ; 
Yates  v.  Milwaukee,  8  Minn.  L.  Rep.  89.)  As  riparian 
owners,  plaintiffs  had  a  right  to  improve  their  easement  of 
access  from  the  shore  to  the  channel  of  the  Hudson  river. 
The  right  to  dredge  and  deepen  the  water  is  appurtenant  to 
the  easement.  (16  Am.  &  Eng.  Ency.  of  Law,  939 ;  K.  I. 
Co.  v.  Shvltz,  116  X.  Y.  382;  People  v.  Vanderbilt,  26  X. 
Y.  293 ;  People  v.  Tihbetts,  19  X.  Y.  526 ;  Rumsey  v.  X.  Y. 
&  N.  R  R.  R.  Co.,  114  X.  Y.  423.) 

O'Brien,  J.  This  action,  in  its  form  and  in  the  nature  and 
measure  of  the  relief  awarded  by  the  judgment,  is  substantially 
the  same  as  the  numerous  cases,  now  so  familiar  to  the  court, 
prosecuted  by  the  owners  of  property,  abutting  upon  streets  in 
the  city  of  Xew  York,  against  the  elevated  railroads.  The 
principle  upon  which  the  judgment  rests  is  far  reaching  in 
its  operation  and  application  and  demands  most  careful 
examination. 

There  is  but  little,  if  any,  dispute  with  respect  to  the 
material  facts,  the  controversy  depending  entirely  upon  the 
rule  of  law  that  should  govern  the  rights  of  the  parties.  The 
plaintiffs  are  the  owners  of  certain  uplands  on  the  westerly 
shore  or  bank  of  the  Hudson  river  at  or  near  Cornwall.  They 
acquired  the  title  to  these  lands  by  grant  from  the  executor  of 
one  "Ward  October  25, 1886.  Subsequently,  and  on  September 
7,  1887,  they  acquired  by  grant  from  the  6tate  certain  lands 
under  water  adjacent  to  and  in  front  of  the  uplands,  which 
they   filled  up,   and   by   construction   of  all   the    necessary 
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appliances  have  converted  the  whole  property  into  a  brick 
yard  where  they  have  ever  since  been  engaged  in  the  business 
of  manufacturing  bricks  for  6ale,  and  transporting  their  pro- 
duct to  the  market  by  railroad,  and  also  by  boats  upon  the 
river.  All  this  took  place  with  full  knowledge  on  the  part 
of  the  plaintiffs  of  the  existence  and  operation  of  the  railroad, 
it  having  been  constructed  and  put  into  operation  several 
years  before  the  plaintiff  purchased  the  land,  the  situation 
then  being  the  same  as  when  this  action  was  commenced. 
The  New  York  Central  is  the  lessee  of  the  West  Shore  Rail- 
road Company,  the  latter  having  succeeded  to  all  the  rights 
and  franchises  of  other  corporations  that  had  constructed  and 
put  into  operation  the  railroad  now  operated  by  the  Central 
Company  along  the  westerly  shore  of  the  river.  The  railroad 
was  constructed  and  put  into  operation  in  the  year  1883.  The 
plaintiffs'  property  is  situated  at  a  point  where  a  stream  known 
as  Murderers'  creek,  flowing  from  the  west,  enters  the  Hudson 
and  at  the  junction  of  a  branch  of  the  railroad  of  the  defendants 
which  runs  from  a  westerly  point,  and  here  intersects  the 
main  line,  running  north  and  south  along  the  westerly  shore 
of  the  Hudson.  In  the  year  1881  the  executors  of  Ward 
granted  to  the  railroad  corporation  considerable  land  for  the 
purpose  of  constructing  the  road  upon  the  banks  of  the 
creek  and  near  the  river,  for  which  the  railroad  paid  between 
four  and  five  thousand  dollars.  In  the  same  year  the  railroad 
company,  exercising  the  right  of  eminent  domain  under  the 
statute,  condemned  a  strip  of  land  under  water,  ninety-nine 
feet  wide  across  the  mouth  of  Murderers'  creek.  This  pro- 
ceeding was  for  the  purpose  of  acquiring  the  title  of  the  state 
to  this  strip,  and  upon  the  confirmation  of  the  report  the  rail- 
road company  paid  the  award  and  proceeded  to  construct  the 
road.  At  that  point  the  railroad  structure  is  a  pile  bridge 
across  the  mouth  of  the  creek  with  openings  of  fourteen  feet 
between  the  uprights  and  of  a  height,  in  the  clear,  of  eight 
feet  above  high  tide.  The  easterly  line  of  the  plaintiffs' 
grant  from  the  state  is  a  dock  which  has  been  constructed  for 
20 
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the  purpose  of  their  business,  and  there  intervenes  between  the 
dock  and  the  railroad  structure  a  space  one  hundred  feet 
wide  which  belongs  to  the  state. 

The  only  injury  whicli  it  is  claimed  the  plaintiffs  have  sus- 
tained is  the  obstruction  which  the  railroad  structure  consti- 
tutes to  their  access  from  their  uplands  to  the  channel  of  the 
river.  In  the  natural  condition  of  things,  and  at  the  time  of 
the  plaintiffs'  grant,  and  at  the  time  of  the  construction  of  the 
railroad,  the  waters  of  the  river  at  this  point  were  quite  shal- 
low, and  navigable  only  with  small  boats,  and  it  is  found  that 
at  these  times  there  was  no  place  in  the  river  between  the 
plaintiffs'  grant  and  the  railroad  structure,  and  within  several 
hundred  feet  outside  or  easterly  of  it,  where  there  was  water 
enough  to  float  the  barges  or  vessels,  when  loaded,  which  the 
plaintiffs  have  now  in  use  in  their  business.  It  appears  that  in 
1887,  after  the  plaintiffs  had  prepared  the  brick  yard,  they 
began  at  the  westerly  channel  bank  of  the  river  to  dig  a 
canal  ten  feet  deep  and  about  thirty  feet  wide,  and  continued 
this  canal  westerly  towards  the  railroad  structure  and  the 
shore,  about  twenty-eight  hundred  feet  to  the  easterly  edge  of 
the  strip  acquired  by  the  defendants  from  the  state,  and  upon 
which  the  railroad  was  constructed.  Here  the  plaintiffs  were 
obliged  to  stop,  as  the  structure  upon  which  the  railroad  is 
operated  became  an  unquestionable  obstruction  to  the  further 
progress  of  the  work,  so  that  the  plaintiffs  have  not  been  able 
to  complete  the  canal  up  to  the  brick  yard.  This  being  the 
situation,  the  plaintiffs  were  obliged  to  build  a  causeway  from 
their  brick  yard,  easterly  from  their  own  land,  across  the  space 
of  one  hundred  feet  belonging  to  the  state,  across  and  under 
the  railroad  structure  to  a  dock  outside,  between  the  railroafl 
and  the  channel,  where  the  barges  could  land.  Upon  this 
causeway  has  been  placed  a  car  track,  over  which  the  bricks 
are  conveyed  in  cars  for  the  space  of  about  three  hundred  feet 
to  the  vessels  in  the  river. 

There  is  some  confusion  and  conflict  in  the  findings  with 
respect  to  the  precise  location  of  the  strip  of  land  underwater 
which  the  defendants  acquired  from  the  state,  and  upon  which 
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the  railroad  structure  is  built,  whether  it  is  a  part  of  Murder- 
ers' creek  or  of  the  river.  The  defendants  claim  that  it  is  part 
of  the  creek;  and  as  they  own  the  banks  and  bed  of  that 
stream  the  locus  in  quo  is  in  the  strictest  sense  private  prop- 
erty. The  findings,  however,  sufficiently  show  that  the  pile 
bridge  or  structure  complained  of  is  over  an  inlet  of  the  river, 
formed  by  the  junction  of  the  creek  at  that  point,  in  waters 
where  the  tide  ebbs  and  flows,  and  for  all  the  purposes  of  this 
discussion  it  will  be  ^assumed  that  the  structure  is  in  the  Hud- 
son. We  have  then,  the  case  of  a  riparian  proprietor  who, 
with  knowledge  of  the  situation,  devotes,  or  attempts  to 
devote,  his  property  to  certain  uses,  inconsistent  with  the 
existence  of  the  railroad,  and  a  structure  in  a  public  river, 
some  two  hundred  feet  below  high-water  mark,  and  between 
the  plaintiff's  property  and  the  navigable  channel,  constructed 
under  the  circumstances  stated,  constituting  an  obstruction  to 
the  plaintiffs'  access  from  their  property  to  the  channel,  in  the 
manner  and  to  the  extent  that  they  now  claim  and  assert  as  a 
legal  right.  This  is,  practically,  the  physical  situation  upon 
which  the  plaintiffs'  judgment  rests. 

It  should  be  observed  here  that  in  the  numerous  cases  in  this 
court,  where  actions  of  this  character  have  been  sustained  by 
property  owners  against  the  elevated  railroads  in  New  York, 
a  fundamental  fact  was  always  assumed  or  found,  namely,  that 
the  railroad  structure  in  the  street  was,  as  to  the  abutting  prop- 
erty owner,  unlawful  and  a  trespass  upon  his  property  rights. 
(Story  Case,  90  N.  Y.  122 ;  Lahr  Case,  104  N.  Y.  287 ; 
Am.  Bank  Note  Co.  Case,  129  N.  Y.  252 ;  Odell  Case,  130 
N.  Y.  690;  McGean  Case,  133  N.  Y.  9.) 

In  this  case  the  learned  trial  judge  has  found,  as  conclusions 
of  law,  that  the  defendants  have  wrongfully  and  without  law- 
ful right,  as  against  the  plaintiffs,  constructed  and  maintained 
said  railroad  structure,  across  the  waters  of  said  river,  between 
the  plaintiffs'  said  iands  and  premises,  and  the  navigable  waters 
of  said  river,  and  have  wrongfully  obstructed  the  plaintiffs 
access  from  their  property  to  the  channel  and  so  have  injured 
the  plaintiffs  in  their  property  rights.     This  finding  suggests 
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the  important  principle  involved  in  the  case,  and  that  is 
whether  the  defendants  have  in  fact  or  in  law  invaded  any 
right  of  property  which  the  plaintiffs  acquired  under  the 
grants  mentioned. 

In  order  to  get  a  clearer  view  of  the  question  it  may  be  well 
to  go  back  to  the  condition  of  things  that  existed  before  the 
railroad  was  built  and  inquire  what  the  rights  of  the  parties 
then  were  and  how  these  rights  have  been  affected  by  subse- 
quent events. 

The  ownership  of  the  plaintiffs'  upland  was  then  in  Ward, 
or  his  executor,  under  the  will,  and  the  title  to  the  strip  of 
land  upon  which  the  railroad  structure  now  stands  was  in  the 
state,  subject  to  an  easement  in  favor  of  the  then  owner  of  the 
plaintiffs'  lands,  to  pass  over  it  upon  the  water  to  the  navigable 
channel  of  the  river  and  to  enjoy  such  riparian  rights  as  were 
incidental  to  the  ownership  of  the  shore  and  bank  of  the  river. 
{Rurnsey  Case,  133  K  Y.  79;  Saunders  Case,  144  N  Y.  87.) 
There  is  no  question  in  the  case,  of  course,  concerning  ease- 
ments of  light  and  air  since  it  is  not  claimed  that  these  rights 
have  been  at  all  affected  by  the  acts  of  the  defendants.  The 
plaintiffs'  case  rests  entirely  upon  the  proposition  that  the 
defendants  have  invaded  and  obstructed  the  right  of  access 
to  the  navigable  highway.  In  the  original  condition  of  things 
the  strip  of  land  under  water,  where  the  defendants'  railroad  now 
is,  was  affected  with  two  distinct  rights  and  interests  that  were 
liable  to  conflict  with  each  other,  and  this  litigation  is  really 
the  result  of  such  conflict.  It  arises  largely,  we  think,  from 
a  misconception,  on  the  part  of  the  riparian  owners,  with 
respect  to  the  nature,  character  and  extent  of  their  rights. 
The  riparian  owner  had  nothing  but  a  natural  easement  or 
right  of  access  over  this  strip  of  land  as  an  incident  of  his 
ownership  of  the  uplands.  On  the  other  hand,  the  sovereign 
owned  the  land,  subject  to  such  easement,  and  had  the  right 
to  put  the  land  to  any  use  consistent  with  the  exercise  of  the 
easement  on  the  part  of  the  riparian  proprietor.  The  owner 
of  the  banks  and  shore  could  not  so  exercise  his  right  of 
passage  or  access  to  the  channel  as  to  destroy,  or  unreasonably 
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interfere  with,  the  right  of  the  sovereign  to  put  its  own  land 
to  such  use  as  it  thought  proper.  "Where  two  such  rights  or 
interests  exist,  with  respect  to  the  same  portion  of  the  earth's 
surface,  each  must  be  exercised  and  enjoyed  in  a  reasonable 
way.  Each  right  or  interest  in  such  a  case  is  always  subject 
to  the  qualification  that  it  cannot  be  exercised  or  enjoyed  in 
such  a  wajr  as  to  destroy  the  other.  (Atkins  v.  Bordmcm, 
2  Met.  457 ;  Perley  v.  Chomdler^  6  Mass.  454 ;  Gerrish  v. 
Shattuch,  132  Mass.  225.) 

The  owner  of  the  uplands  cannot  exercise  his  easement  or 
right  of  access  to  the  channel  in  such  a  way  as  to  prevent 
other  parties,  to  whom  the  sovereign  has  granted  the  bed  of 
the  river  or  some  portion  of  it,  from  using  their  own  property 
in  a  reasonable  way.  The  rights  of  the  parties  in  these 
respects  are  governed  by  the  general  rules  of  law  applicable 
to  easements  and  servitudes  generally.  (Washburn  on  Ease- 
ments, ch.  1,  §  1 ;  Id.,  ch.  3,  §  1 ;  Id.,  ch.  2,  §  5.)  The 
sovereign,  that  is  to  say  the  state,  could  have  built  a  rail- 
road upon  the  strip  of  land  while  it  was  the  owner  of  it,  and 
the  then  owner  of  the  plaintiffs'  uplands  could  not  complain, 
providing  he  was  given  suitable  and  reasonable  means  of 
access  to  the  channel.  Instead  of  doing  this  it  has  chartered 
a  corporation  for  that  purpose,  and  this  corporation  has 
acquired  the  title  of  the  state  to  the  piece  of  land  and  has 
constructed  the  railroad,  and  is  operating  it  as  a  public  com- 
mon carrier.  The  corporation  constructed  the  road  upon  its 
own  land,  under  legislative  authority,  and  provided  for  pas- 
sageway, over  the  water  beneath  the  structure,  spaces  fourteen 
feet  in  width  and  eight  feet  in  height  at  high  tide.  The  ease- 
ment of  access  to  the  river  by  the  owner  of  the  lands  on  the 
shore  was  respected.  It  could  still  be  enjoyed  and  exercised 
in  a  reasonable  way  and  in  practically  the  same  way  that  it 
had  been  enjoyed  before  or  was  capable  of  enjoyment  in  its 
natural  state.  Hence,  the  defendants  or  their  predecessors  in 
title  invaded  no  property  right  of  the  riparian  owner.  The 
railroad  company  could  have  appropriated  the  easement  upon 
making  compensation,  in  the  exercise  of  the  right  of  eminent 
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domain,  or  so  constructed  its  works  as  to  permit  its  future 
enjoyment  and  exercise  in  a  reasonable  and  suitable  manner. 
It  elected  to  take  the  latter  course,  and,  therefore,  the  struc- 
ture was  placed  where  it  now  is  under  lawful  authority.  The 
rights  of  the  state  to  the  land  had  been  acquired  in  pursuance 
of  law,  and  the  easement  of  the  upland  owner  had  not  in  any 
legal  sense  been  disturbed. 

If  it  was  a  lawful  structure  when  placed  in  the  river  where 
it  now  is,  it  could  not  become  unlawful  in  consequence  of 
any  changes  that  may  have  since  taken  place.  Any  other  rule 
would  make  it  impossible  for  a  railroad  to  perfect  its  right  to 
cross  an  inlet  of  a  public  river,  since  the  right  would  then  be 
subject  to  any  and  all  changes  that  might  take  place  in  the 
U6e  of  the  lands  upon  the  shore  or  to  the  enlargement  of  the 
means  of  access  by  the  upland  owner  as  the  development  of 
his  property  might  require. 

We  do  not  hold  that  he  is  to  be  limited  to  such  means  of 
access  as  exist  or  are  in  use  at  the  time  of  the  construction  of 
the  railroad.  He  may  insist  at  all  times  upon  the  enjoyment 
of  the  right  of  access  in  a  reasonable  manner,  but  not  in  such 
a  way  as  would  be  inconsistent  with  the  rights  of  the  owner 
of  the  land  which  is  subject  to  that  right. 

In  determining  in  such  cases  whether  the  property  rights  of 
the  riparian  owner  have  been  invaded,  we  muet  bear  in  mind 
that  these  rights  were  not  originally  absolute,  but  qualified  by 
other  rights  in  the  owner  of  the  land  in  the  bed  of  the  stream, 
and  that  they  cannot  be  enlarged  at  will  or  according  to  his 
convenience  or  necessity.  So  long  as  the  natural  condition  of 
things  is  left  practically  unchanged  and  opportunity  afforded 
at  all  times  for  reasonable  modes  of  access,  the  owner  of  the 
lands  upon  the  shore  has  no  just  grounds  of  complaint. 
(Lyon  v.  Fishmonger^  Co.,  L.  R.  [1  App.  Cas.]  662,  676; 
Orr  Ewing  v.  Colquhoun,  L.  R.  [2  App.  Cas.]  839,  861.) 

The  plaintiffs  in  this  action  have  no  greater  or  more  exten- 
sive right  of  access  than  their  grantors  had  when  the  structure 
was  placed  by  the  railroad  company  where  it  now  is.  When 
they  took  title  to  the  uplands  the  railroad  was  where  it  now 
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is  with  lawful  right  in  the  defendants  to  maintain  and  operate 
it  there.  The  fact  that  the  plaintiffs  purchased  the  lands  on 
the  6hore  and  proposed  to  use  them  for  a  purpose  for  which 
they  had  never  been  used  before  did  not  enlarge  or  change 
their  rights  as  riparian  owners.  The  fact  that  it  then  became 
more  convenient  or  profitable  for  them  to  have  access  to  the 
channel  through  an  artificial  canal  thirty  feet  wide  and  ten 
feet  deep  could  not  and  did  not  make  the  structure  in  the 
river  unlawful  which  was  lawful  before.  The  plaintiffs  had 
no  right  to  an  artificial  mode  of  navigating  the  waters  that  was 
destructive  of  the  right  of  the  defendants  to  use  their  own 
lands  for  the  purposes  of  a  railroad.  If  the  defendants  had 
obstructed  the  plaintiffs'  access  by  a  solid  embankment,  a  very 
different  question  would  then  be  presented.  It  could  then  be 
said  that  they  had  used  their  land  in  such  a  way  as  to  obstruct 
the  plaintiffs  in  the  exercise  of  their  rights  just  as  it  can  now 
l>e  urged  that  the  latter  are  insisting  upon  such  a  use  of  their 
easement  as  to  interfere  with  the  rights  of  the  owner  of  the 
land  under  water. 

The  right  which  the  plaintiffs  assert  is  not  a  natural  or 
necessary  incident  of  their  ownership  of  the  uplands,  but 
much  more.  It  is  the  right  to  construct  and  maintain  a  deep 
watercourse  from  their  brick  yard,  three  thousand  feet  to  the 
main  channel  of  the  river,  and  not  to  the  navigation  of  the 
waters  in  their  natural  state.  They  claim  the  right  for  that 
purpose,  not  only  to  cross  the  land  of  the  defendants,  but  also 
the  intervening  land  of  the  state,  for  the  space  of  one  hundred 
feet  and  then  across  the  bed  of  the  river  to  the  channel, 
through  the  lands  of  the  state,  some  twenty-eight  hundred 
feet  more.  This  is  substantially  a  claim  on  the  part  of  the 
plaintiffs  that,  as  an  incident  of  their  ownership  of  the  shore, 
they  can  make  such  changes  in  the  bed  of  the  river  and  divert 
the  waters  of  the  channel  as  their  convenience  or  necessities 
may  require.  The  defendants'  railroad  structure  is,  doubtless, 
an  obstruction  to  the  exercise  of  such  an  extensive  claim  of 
right,  and  it  is  only  in  that  6ense  that  it  has  been  found  to  be 
unlawful.     If  the  plaintiffs'  rights  are  as  broad  as  claimed  it 
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is  obvious  that  the  railroad  structure  cannot  lawfully  be  main- 
tained. The  judgment,  we  think,  rests  upon  an  erroneous 
view  of  the  nature  and  character  of  the  plaintiffs'  rights  as 
riparian  owners.  It  virtually  treats  them  as  owners  of  the 
bed  of  the  river,  as  well  as  the  uplands,  and  denies  to  the 
defendants  the  right  to  use  their  land  without  the  consent  of 
the  owners  on  the  shore,  or  without  in  some  way  extinguish- 
ing the  easement  of  access.  The  principle  for  which  the 
plaintiffs  contend  would,  when  carried  to  its  logical  results,  be 
productive  of  very  serious  consequences  to  public  interests 
and  private  rights  based  upon  the  ownership  of  the  bed  of  the 
river  and  the  soil  under  water,  below  high-water  mark.  If 
the  plaintiffs'  easement  of  access  comprehends  the  right  to  dig 
and  use  an  artificial  canal,  in  order  to  approach  their  docks, 
then  every  other  owner  on  the  same  6ide  of  the  river,  and  the 
opposite  side  as  well,  has  the  same  right  which,  if  exercised, 
might  seriously  impair  the  public  right  of  navigation  and  the 
private  right  by  the  grantees  of  the  state  to  a  reasonable  use 
of  their  property.  It  may  be  true  that  if  the  plaintiffs  have 
invaded  a  public  right  only,  that  the  state  alone  can  actively 
interfere.  But  since  they  have  shown  no  right  to  the 
mode  of  access  claimed,  as  against  the  defendants'  struc- 
ture, save  their  ownership  of  the  uplands,  that,  we 
think,  is  not  sufficient  to  warrant  the  conclusion  that 
it  is  unlawful.  The  plaintiffs  have  not  been  deprived  of 
a  reasonable  mode  of  access,  under  all  the  circumstances,  and 
hence  their  riparian  rights  have  not  been  invaded  in  any  legal 
sense.  If  they  require  more  extensive  facilities  for  landing, 
or  for  conducting  their  business,  than  their  grant  carried  with 
it,  they  cannot  acquire  them  by  enjoining  the  defendants  from 
operating  their  railroad.  The  defendants'  rights  were  estab- 
lished when  the  title  of  the  land  was  acquired  from  the  state 
and  a  reasonable  and  suitable  mode  of  access  provided  for  the 
plaintiffs,  and  they  cannot  be  impaired  by  the  fact  that  the 
plaintiffs  have  devoted  their  property  to  uses  that  may,  for 
the  purpose  of  greater  convenience,  require  other  modes  of 
access. 
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The  right  of  access  and  of  navigation  which  the  law  secures 
to  the  riparian  owner  as  one  of  the  incidents  of  his  title  to 
the  uplands,  does  not  include  any  right  arising  from  the  use 
of  the  land  under  water  or  the  bed  of  a  tidal  river,  below 
high-water  mark.  In  the  present  case  the  plaintiffs'  rights,  as 
the  owners  of  the  bank,  were  enlarged  by  a  subsequent  grant 
from  the  state  of  lands  under  water,  but  their  right  to  use 
the  bed  of  the  river  is  limited  by  the  boundaries  of  this  grant. 
It  is  true  that  they  have  assumed  to  use  the  bed  of  the  river 
for  the  construction  of  a  deep  artificial  channel  to  their  prop- 
erty for  private  purposes,  but  this  is  not  a  right  flowing  from 
or  incidental  to  their  grant,  but  something  quite  independent 
of  their  ripariau  rights.  "Whether  such  use  of  the  bed  be 
lawful  or  unlawful,  it  is  quite  clear  that  it  cannot  be  made  the 
basis  of  an  attack  upon  the  defendants'  structure.  The 
defendants  have  shown  that  they  have  the  title  to  that  portion 
of  the  bed  of  the  river  where  their  structure  stands,  but  the 
plaintiffs  have  shown  no  title  whatever  to  the  land  where  they 
have  dug  the  canal.  Under  such  circumstances,  it  is  quite 
difficult  to  suggest  or  imagine  any  principle  of  law  or  justice 
that  would  warrant  the  plaintiffs  in  insisting  that  the  defend- 
ants' railroad  must  be  put  out  of  the  way  in  order  to  enable 
them  to  use  the  canal.  Such  a  claim  cannot  be  justified 
except  upon  the  broad  ground  that  the  plaintiffs  have  the 
right  to  make  such  changes  in  the  natural  bed  of  the  river 
from  time  to  time  as  they  may  consider  necessary  in  order  to 
land  at  their  brick  yard  with  large  vessels ;  and  whenever  the 
defendants'  structure  stands  in  the  way  of  such  changes  it 
becomes  unlawful  and  can  be  removed.  It  is  obvious  that 
such  a  principle  cannot  be  defended  or  upheld. 

Nor  can  it  be  claimed  that  a  structure  such  as  this,  placed 
in  a  public  river  under  6uch  circumstances,  and  by  such 
authority,  is  per  se  unlawful  as  against  the  riparian  owner 
without  regard  to  the  effect  upon  the  right  of  access.  So  long 
as  that  right,  in  the  natural  condition  of  the  river  and  the 
shores  is  not  interfered  with  or  obstructed,  or,  at  least,  so  long 
21 
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as  the  sovereign  or  its  grantees  provide  for  a  reasonable  and 
suitable  mode  of  access  under  all  the  circumstances  and  at  all 
times,  the  riparian  owner  has  no  ground  of  complaint,  because 
the  sovereign  has  made  reasonable  use  of  its  own  property,  or 
the  right  to  such  use  has  been  acquired  by  an  individual  or  a 
corporation. 

It  is  not  found  or  claimed  that  the  defendants  have  obstructed 
or  interfered  with  the  plaintiffs'  easement  of  access  otherwise 
than  so  far  as  it  prevents  them  from  digging  and  maintaining 
an  artificial  waterway  from  their  property  to  the  channel  of 
the  river  for  the  floating  of  large  vessels.  That  is  an  enlarge- 
ment of  the  right  of  access  existing  or  capable  of  enjoyment 
in  the  natural  state  of  the  waters,  and  under  the  circumstances 
unreasonable,  and,  therefore,  not  a  natural  or  necessary  inci- 
dent of  the  plaintiffs'  grant. 

The  pile  bridge  or  railroad  structure  of  the  defendants,  built 
upon  lands  which  they  acquired  from  the  state  in  pursuance  of 
legislative  authority,  without  obstructing  or  interfering  with 
the  plaintiffs'  natural  or  reasonable  easement  over  the  waters 
to  the  navigable  channel,  is  not  an  unlawful  interference  with 
any  of  the  plaintiffs'  property  rights. 

Upon  the  undisputed  facts  as  they  appear  in  the  record, 
the  plaintiffs  were  not  entitled  to  enjoin  the  operation  of  the 
defendants'  railroad,  or  to  maintain  any  action  against  the 
defendants  for  an  unlawful  injury  to  their  property.  There 
are  other  questions  in  the  case  that  have  been  discussed  upon 
the  briefs  of  counsel,  but  in  the  view  that  we  have  taken  with 
respect  to  what  seems  to  be  the  fundamental  principle  involved 
they  need  not  be  considered. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 
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Thomas  H.  Lewis,  Respondent,  v.  Emily  N.  Cook  et  al., 

Appellants. 

1.  Demurrer  to  Answer.  Where  the  plaintiff  in  an  action  has 
demurred  to  the  answer  and  raises  the  question  of  its  sufficiency  in  law, 
whether  it  is  sufficient  or  not,  the  judgment  of  the  court  is  invoked  upon 
the  law  of  the  case  as  presented  by  the  pleadings. 

2.  Code  Civ.  Proc.  §  2658a  —  Maintenance  op  Probate  of  Will — 
Who  Entitled  to  Bring  Action.  The  language  of  section  2658a,  added 
to  the  Code  of  Civil  Procedure  in  1892,  authorizing  an  action  by  a  "  person 
interested  in  a  will,"  admitted  to  probate  in  this  state,  by  which  the 
validity  of  a  will  and  its  probate  may  be  established  and  placed  beyond 
attack  by  the  heirs  at  law,  refers  only  to  a  person  who  is  interested 
in  the  maintenance  of  the  will,  and  the  action  cannot  be  maintained  by 
one  claiming  in  hostility  to  it. 

Lewis  v.  Cook,  89  Hun,  183,  reversed. 

(Argued  June  8,  1896;  decided  October  6,  1896.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  August  24, 
1895,  which  affirmed  an  interlocutory  judgment  in  favor  of 
plaintiff  entered  upon  a  decision  of  the  court  at  Special  Term 
sustaining  a  demurrer  to  the  answer  to  the  complaint. 

This  action  was  brought  in  the  Supreme  Court  to  obtain 
a  judgment  declaring  invalid  the  will  of  Mary  Snelling, 
deceased,  and  the  probate  thereof.  The  complaint  sets  forth 
the  death  of  the  testatrix  and  the  admission  of  her  will  to 
probate.  It  alleges  that  it  was  not  her  will,  that  she  was 
incompetent  to  make  a  will,  and  that  the  execution  of  the  will 
was  void  for  having  been  procured  through  undue  influence. 
It  alleges  that  the  plaintiff  and  the  defendants,  other  than  the 
defendants  Cook  and  Codling,  are  nephews  and  nieces  of  the 
testatrix  and  that  the  defendants  Emily  and  Richard  Cook  are 
the  sole  legatees  named  in  the  instrument.  The  defendants 
Emily  and  Richard  Cook  and  the  defendant  Codling  (the 
executor  of  the  will),  in  their  answer,  as  for  a  first  defense, 
alleged  the  making  of  the  will  and  set  it  forth  as  a  part  of  the 
answer.    They  alleged  its  admission  to  probate ;  that  the  testa- 
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trix  left  nothing  but  personal  estate  and  that  she  left  her  sur- 
viving no  husband,  parent,  child,  brother  or  sister  and  no  rela- 
tives, except  the  plaintiff  and  the  other  defendants  in  the  action, 
who  are  nephews  and  nieces  and  who,  upon  the  probate  pro- 
ceedings before  the  surrogate,  had  contested  the  will.  They 
alleged,  upon  various  grounds,  that  this  action  was  not  main- 
tainable under  the  provisions  of  section  2653a  of  the  Code  of 
Civil  Procedure,  pursuant  to  which  the  plaintiff  has  brought 
this  action.  The  will  of  the  testatrix  gives  all  her  property  of 
every  kind  and  description  to  the  defendants  Richard  W. 
Cook  and  Emily  N.  Cook.  To  that  defense  of  the  answer  the 
plaintiff  demurred,  on  the  ground  that  it  was  insufficient  in 
law  upon  the  face  thereof.  At  Special  Term  the  demurrer 
was  sustained  and,  upon  appeal  to  the  General  Term,  the 
interlocutory  judgment  in  favor  of  the  plaintiff  upon  the 
demurrer  was  affirmed.  By  leave  of  the  General  Term  the 
defendants  have  appealed  to  this  court. 

Thomas  Young  for  appellants.  The  plaintiff  is  not  a  person 
interested  in  the  will  in  question  and  cannot  maintain  this 
action.  (Long  v.  Rodgws,  79  Hun,  441 ;  Anderson  v.  Ander- 
son, 112  N.  Y.  104;  Code  Civ.  Proc.  §  2626 ;  Post  v.  Mason, 
91  N.  Y.  550 ;  People  v.  Draper,  15  K  Y.  558.) 

L.  R,  BecJdey  for  respondent. 

Gray,  J.  If  any  authority  exists  for  the  maintenance  of 
such  an  action,  it  must  be  found  in  section  2653a  of  the  Code 
of  Civil  Procedure ;  which  was  enacted  in  1892  and  inserted 
in  the. article  in  the  Code,  entitled  "Revocation  of  Probate." 
Section  2647,  in  that  article,  provided  for  the  case  of  "  a  per- 
son interested  in  the  estate  of  a  decedent "  and  authorized  the 
institution  of  a  proceeding  in  the  Surrogate's  Court  by  way  of 
a  petition  attacking  the  validity  of  the  will  and  praying  for 
the  revocation  of  the  probate  thereof.  The  other  sections  in 
the  article  prescribed  the  procedure  to  be  followed  and,  as  sec- 
tion 2653a  was  added  as  a  new  section  and  without  any  words 
repealing  the  prior  provisions,  or,  in  terms  affecting  their  force 


1896.]  Lewis*;.  Cook.  165 

N.  Y.  Rep.]  Opinion  of  the  Court,  per  Gray,  J. 

and  purpose,  it  must  be  deemed  to  comprehend  another  and  a 
different  case,  when  providing  a  remedy  for  a  "person  inter- 
ested in  a  will "  admitted  to  probate  in  this  state.  The  article 
distinguishes  the  person  interested  in  a  will  from  the  person 
interested  in  the  estate.  The  inquiry,  therefore,  must  be, 
whether  the  plaintiff  is  one  of  those  persons,  to  whom  this 
section  could,  and  was  intended  to,  apply.  If  it  appears  that 
the  plaintiff  does  not  answer  to  that  description  and  that  such 
an  action  could  not  be  brought  by  him,  then  it  was  open  to 
the  defendants  to  attack  his  position  as  a  complainant.  The 
rule  in  such  cases  is  that  where  the  plaintiff  has  demurred  to 
the  answer  and  raises  the  question  of  its  sufficiency  in  law^ 
whether  it  is  sufficient  or  not,  the  judgment  of  the  court  is 
invoked  upon  the  law  of  the  case  as  presented  by  the  pleadings. 
( Wright  v.  Booth,  69  N.  Y.  620.) 

Taking  the  language  of  the  section  in  the  ordinary  significa- 
tion of  words,  it  would  refer  only  to  a  person  who  was 
interested  in  the  maintenance  of  the  will,  and  not  to  one  claim- 
ing in  hostility  to  it  and  that  such  is  the  correct  application  of 
the  section  becomes  clear  as  we  consider  its  relation  to  the 
other  provisions  of  the  Code  and  the  purpose  it  accomplishes. 
The  section  reads  that  "  Any  person  interested  in  a  will  or 
codicil  admitted  to  probate  in  this  state,  as  provided  by  the 
Code  of  Civil  Procedure,  may  cause  the  validity  of  the  pro- 
bate thereof  to  be  determined  in  an  action  in  the  Supreme 
Court  for  the  county  in  which  such  probate  is  had.  All 
devisees,  legatees  and  heirs  of  the  testator  and  other  interested 
persons,  including  the  executor  or  administrator,  must  be 
parties  to  the  action.  *  *  *  The  issue  of  the  pleadings 
in  such  action  shall  be  confined  to  the  question  of  whether  the 
writing  produced  is  or  is  not  the  last  will  and  codicil  of  the 
testator,  or  either."  This  language  contemplates  an  action  to 
be  brought  by  some  person  interested  in  sustaining  the  will,  to 
which  all  persons  interested  in  the  disposition  of  the  testator's 
estate  shall  be  made  parties,  and  wherein  the  validity  of  the 
probate  of  the  will  may  be  determined  conclusively  as  against 
them.       Under  sections  2647  and   2648   authority  already 
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existed  for  the  maintenance  of  a  proceeding  by  "  a  person 
interested  in  the  estate  of  the  decedent "  to  revoke  the  pro- 
bate of  a  will,  at  any  time  within  one  year  after  the  recording 
of  the  decree  admitting  the  will  to  probate.  He  had  the 
opportunity  of  contesting  before  the  surrogate  the  validity  of 
the  testator's  will  and  he  had  the  right  to  continue  the  contest 
through  the  appellate  courts ;  but  section  2647  gave  to  him  a 
year  from  the  recording  of  the  decree  within  which  he  might 
revive  the  contest  and  secure  a  trial  of  the  matter  de  novo. 
(Hoyt  v.  Iloyt,  112  N.  Y.  493,  506.)  There  was  no  way, 
however,  by  which  the  validity  of  a  will  and  its  probate  could 
be  once  and  for  all  established  and  placed  beyond  attack  by 
the  heirs  at  law,  until  the  enactment  of  section  2653a.  It 
was  open  to  them  to  bring  ejectment  at  any  time  and  to  put 
the  validity  of  the  will  of  the  decedent  in  question,  and  a 
person  taking  an  interest  under  the  will  of  a  decedent  was 
without  remedy  to  establish  his  title  and  to  prevent  such 
actions.  In  Long  v.  Rodger 8  (79  Hun,  441),  Mr.  Justice 
Barrett,  delivering  the  opinion  of  the  court,  spoke 
of  the  object  of  this  enactment  as  being  to  expedite 
the  settlement  of  estates  and  said :  "  It  was  to  remedy 
this  evil,  to  enable  persons  interested  in  sustaining  a 
will  as  to  real  estate  to  gather  all  possible  contestants  into  one 
forum,  and,  in  effect,  to  *  conclude  all  mankind,'  that  the 
section  in  question  was  added."  The  section  was  added  to  the 
article  in  which  it  is  placed,  and  it  was  not  intended  to  substi- 
tute it  for  the  existing  scheme,  which  regulated  the  mode  in 
which  persons  interested  in  the  estate  of  the  decedent  might 
question  the  probate  of  a  will.  It  provided  a  simple  and 
effective  procedure ;  by  resort  to  which  any  person  interested 
in  maintaining  a  will  or  codicil,  which  had  once  been  admitted 
to  probate,  might  cause  the  validity  of  the  probate  to  be 
determined  in  a  manner  which  would  thereafter  prevent  the 
maintenance  of  other  actions  involving  that  question.  So 
regarded,  the  section  does  not  apply  to  a  person  situated  as  the 
plaintiff  in  this  action  was.  He  was  not  named  in  the  will 
and  took  no  benefit  or  advantage  under  it.     His  interest  was 
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in  opposition  to  the  will.  All  the  interest  that  he  could  pre- 
tend to  was  that  interest  in  the  estate  of  the  decedent  which 
the  law  would  entitle  him  to,  if  the  will  were  declared  to  be 
an  invalid  testamentary  disposition. 

In  our  judgment  the  plaintiff  was  not  a  person  interested  in 
the  will  of  Mrs.  Snelling  and,  therefore,  was  not  authorized  to 
bring  this  action  to  determine  its  validity,  or  that  of  its  pro- 
bate. The  judgment  appealed  from  should  be  reversed  and 
judgment  should  be  prdered  for  the  defendants  and  appellants 
on  the  demurrer,  with  costs  in  all  the  courts. 

All  concur,  except  Bartlett,  J.,  dissenting. 

Judgment  accordingly. 


Patrick  Redmond,  Respondent,  v.  Industrial  Benefit  Asso-     I  JjjJJ    W* 
ciation,  Appellant.  '- 

1.  Life  Insurance  —  Representations  as  to  Physical  Condition  of 
Insured  —  Proofs  of  Death — Statement  of  Attending  Physician. 
A  sworn  statement  of  the  attending  physician,  included  in  the  proofs  of 
death  required  as  a  condition  precedent  to  a  recovery  upon  a  policy  of 
life  insurance,  that  at  a  date  about  nine  months  preceding  the  application 
for  insurance  and  issuance  of  the  policy,  and  about  fifteen  months  before 
the  death,  he  had  treated  the  insured  for  "renal  calculi,"  although  it  is 
evidence  upon  the  subject,  is  not  conclusive  evidence,  in  an  action  upon  the 
policy,  that  a  representation  in  the  application,  to  the  effect  that  for  five 
years  prior  thereto  the  applicant  had  no  disease  of  the  urinary  organs, 
was  false,  where  the  statement  of  the  physician  also  declares,  in  answer 
to  a  question  asking  him  to  state  the  disease  of  which  the  insured  died, 
that  it  was  "disease  of  the  lungs,  of  liver,  of  kidneys,  or  nephritis,  and 
enlargement  of  liver;  also  had  pneumonia." 

2.  Co-operative  Life  Insurance — By-laws  of  Association  — 
Amount  of  Recovery  on  Contested  Claim.  Where  the  method  of 
payment  by  the  insured  in  a  co-operative  life  insurance  association, 
incorporated  under  chapter  175,  Laws  of  1888,  is  not  by  assessment,  but 
by  regular  bi-monthly  premiums,  each  two  months'  aggregate  constituting 
a  "pool,"  and  the  by-laws  provide  that  "all  claims  shall  be  paid  with 
the  pool  of  the  months  in  which  the  proof  of  death  maturing  the  same  is 
approved  by  the  association;  in  case  the  payment  of  any  claim  is  con- 
tested by  the  association  and  a  judgment  is  rendered  in  favor  of  the  claim- 
ant, said  claim  shall  be  placed  in  and  paid  pro  rata  with  the  claims  of  the 
pool  then  forming"  —  a  beneficiary,  on  succeeding  in  an  action  upon  a 
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contested  claim,  is  entitled  to  a  money  judgment  for  the  sum  he  would 
have  realized  had  his  claim  been  approved  and  paid  out  of  the  proper  pool 
raised  for  that  purpose. 

8.  Action  on  Contested  Claim  —  Evidence  as  to  Amount  of 
Recovery.  In  an  action  upon  a  contested  policy  against  a  co-operative 
premium  life  insurance  association  whose  by-laws  contain  the  provision 
above  quoted,  evidence,  by  the  production  of  the  defendant's  official 
statutory  reports,  of  the  amount  collected  for  the  pool  raised  to  pay  the 
death  loss  in  question  and  others,  the  portion  thereof  applicable  under 
the  by-laws  to  the  payment  of  death  claims  and  the  pro  rata  amount  of 
the  plaintiff's  shares  therein,  is  sufficient  to  sustain  a  verdict  for  the 
amount  of  the  plaintiff's  shares  in  the  pool,  as  so  shown,  with  interest 
thereon  from  the  commencement  of  the  action. 

Redmond  v.  Industrial  B.  Assn.,  78  Hun,  104,  affirmed. 

(Argued  June  1,  1896;  decided  October  6,  1896.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  upon 
an  order  made  May  8,  1894,  which  affirmed  a  judgment  in 
favor  of  plaintiff  entered  upon  a  verdict. 

This  action  waa  brought  to  recover  from  a  mutual  or 
co-operative  insurance  company,  incorporated  under  chapter 
175,  Laws  of  1883,  the  amount  claimed  to  be  due  upon  a  cer- 
tificate of  membership  and  life  insurance  issued  by  the 
defendant. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

William  F.  Be  idler  for  appellant.  The  answers  which  the 
insured  made  in  her  application  to  the  questions  therein  put 
to  her,  relating  to  her  physical  condition,  and  the  specific  dis- 
eases therein  enumerated,  must  be  held  to  be  warranties  as  to 
their  truth,  and  if  she  made  any  false  or  untrue  statements  or 
answers  the  contract  of  insurance  will  be  void.  {Dwight  v. 
G.  L.  Iris.  Co.,  103  N.  Y.  341 ;  Clemans  v.  Suprwtxe  Assem- 
bly R.  S.  G.  F,  131  N.  Y.  485 ;  Boland  v.  L  B.  Assn.,  74 
Hun,  385.)  The  certificate  of  Dr.  Boyd  and  all  the  statements 
therein  made  by  him  must  be  held  to  be  competent  evidence 
against  the  plaintiff,  and  such  statements  must  be  treated  in  the 
nature  of  admissions  made  by  the  plaintiff,  which,  if  unexplained 
or  unimpeached,  are  conclusive  against  him.     (Z?.  Z.,  T.  dk  S. 
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D.  Co.  V.K.T.&  M.  M.  A.  Asm.,  126  N.  Y.  450 ;  Spencer  v. 
C.  M.  L.  Ins.  Assn.,  142  K  Y.  505 ;  Schmitt  v.  N.  Z.  Assn., 
84  Hun,  128;  Lund  v.  M.  Z.  Assn.,  81  Hun,  287;  Nat.  L. 
Assn.  v.  Sturtevant,  78  Hun,  572.)  The  trial  court  erred  in 
refusing  to  permit  Dr.  Boyd  to  testify  as  to  his  treatment  of 
Mrs.  Redmond  in  January,  1891,  and  likewise  in  excluding 
his  testimony  upon  the  matters  which  are  embraced  in  the 
offer  which  defendant's  counsel  made  on  the  trial.  (B.  Z., 
T.  &  S.  D.  Co.  v.  K.  T.  c&  M.  M.  A.  Assn.,  126  N.  Y.  450 ; 
74  Hun,  385.)  The  trial  court  should  have  directed  a  verdict 
in  favor  of  the  defendant  upon  the  ground  that  the  plaintiff 
was  not  entitled  to  a  money  judgment  against  the  defendant, 
and  its  refusal  was  error.  (Eggleston  v.  C  M.  L.  Assn.,  18 
Fed.  Rep.  14 ;  SuUwan  v.  I.  B.  Assn.,  73  Hun,  319 ;  19 
Fed.  Rep.  201.) 

FranTclin  M.  Danaher  for  respondent.  The  defendant 
company  is  estopped  from  claiming  a  breach  of  warranty  or 
fraudulent  representations  as  to  the  health  of  the  deceased  at 
the  time  she  signed  the  application.  (Cooke  on  Life  Ins. 
38,  §  21 ;  O'Brien  v.  II.  B.  Socy.,  117  N.  Y.  318  ;  Iliggins 
v.  P.  2f.  L.  Ins.  Co.,  74  K  Y.  610  ;  Miller  v.  P.  M.  L.  Ins. 
Co.,  107  N.  Y.  292 ;  Alger  v.  M.  Z.  Ins.  Co.,  84  Hun,  271 ; 
Miller  v.  U.  C.  L.  Ins.  Co.,  86  Hun,  6 ;  Van  Schoick  v.  N.  F. 
Ins.  Co.,  68  N.  Y.  434;  Forward  v.  C.  lis.  Co.,  142  K  Y. 
387 ;  Globe  Reserve  v.  Duffy,  76  Md.  293  ;  Orattan  v.  M.  L. 
Ins.  Co.,  80  N.  Y.  293 ;  Taylor  v.  M.  B.  L.  Ins.  Co.,  10  Hun, 
52.)  The  court  did  not  err  in  refusing  to  allow  Dr.  James  P. 
Boyd,  the  attending  physician  of  the  deceased,  to  disclose 
information  which  he  acquired  while  attending  the  insured  in 
a  professional  capacity  ten  months  before  she  signed  the  appli- 
cation for  the  insurance  in  question  and  which  was  necessary 
to  enable  him  to  act  in  that  capacity.  (Code  Civ.  Proc.  §  834 ; 
Westover  v.  A.  L.  Ins.  Co.,  99  N.  Y.  56  ;  Edington  v.  M.  L. 
Ins.  Co.,  67  N.  Y.  185  ;  Orattan  v.  M.  L.  Ins.  Co.,  80  K  Y. 
281 ;  92  N.  Y.  274 ;  Ferguson  v.  M.  M.  L.  Ins.  Co.,  32  Hun, 
315 ;  Renihan  v.  Dennin,  103  N.  Y.  573 ;  Conn.  Mut.  L.  Ins. 
22 
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Co.  v.  Union  Trust  Co.,  112  U.  S.  250  ;  McCormickw.  D.  L. 
&  A.  Ins.  Assn.,  79  Hun,  341 ;  Bolandv.  I.  B.  Assn.,  74  Hun, 
385 ;  Tucker  v.  U.  L.  i&  A.  Ins.  Asm.,  133  K  T.  548.)  The 
statement  of  Jbhe  attending  physician  contained  in  the  proofs  of 
death,  that  he  prescribed  for  the  insured  for  renal  calculi  in 
January,  1891,  is  in  violation  of  his  professional  duty  to  his 
patient,  and  did  not  constitute  a  waiver  of  the  privilege  of  the 
deceased  under  section  834  of  the  Code.  (  Westover  v.  A.  L. 
Ins.  Co.,  99  N.  Y.  56 ;  Loder  v.  Whelpley,  111  N.  Y.  239 ; 
Eelwig  v.  M.  L.  Ins.  Co.,  132  N.  Y.  331 ;  Drier  v.  C.  L.  In*. 
Co.,  24  Fed.  Rep.  670 ;  Laws  of  1893,  chap.  295.)  The  death 
certificate  filed  by  Dr.  Boyd,  the  attending  physician,  in  which 
he  stated  that  he  had  prescribed  for  the  deceased  in  January, 
1891,  for  renal  calculi,  was  not  competent  evidence  of  the 
fact  nor  was  his  statement  proper  or  competent  as  against  the 
beneficiary  as  an  admission  of  that  fact,  especially  where  there 
is  no  claim  of  an  estoppel.  (M.  L.  Ins.  Co.  v.  Higginbotham, 
95  U.  S.  380;  B.  Z.,  T  &  S.  D.  Co.  v.  K.  T  <&  M.  M.  A. 
Assn.,  126  K  Y.  455 ;  Goldschmidt  v.  M.  L.  Ins.  Co.,  102  N. 
Y.  486 ;  Grattan  v.  M.  L.  Ins.  Co.,  80  N.  Y.  289 ;  Spencer 
v.  C.  L.  M.  Lis.  Assn.,  142  N.  Y.  509 ;  U.  S.  L.  lm.  Co.  v. 
Kielgart,  26  111.  App.  573.)  The  trial  court  did  not  err  in 
refusing  to  grant  a  nonsuit ;  it  referred  the  question  of  the 
health  of  the  deceased  at  the  time  she  signed  the  application 
and  Dr.  Boyd's  death  certificate  to  the  jury,  and  it  having 
found  for  the  plaintiff  on  conflicting  evidence,  predicated  on 
Dr.  Babcock's  health  certificate,  its  finding  will  not  be  dis- 
turbed. (Cooke  on  Life  Ins.  219 ;  Cushman  v.  U.  S.  L.  Ins.  Co., 
70  N.  Y.  79 ;  Spencer  v.  C.  L.  M.  Ins.  Assn.,  142  N.  Y.  505 ; 
Tucker  v.  U.  L.  &  A.  Ins.  Assn.,  133  K  Y.  548.)  The  same  doc- 
trine holds  good  as  to  the  question  of  the  age  of  the  deceased ; 
it  was  submitted  to  the  jury  on  conflicting  evidence,  and  its 
finding  that  there  was  no  misrepresentation  as  to  age  will  not 
be  disturbed.  (B.  L.,  T.  &  S.  D.  Co.  v.  K.  T.  &  M.  M.  A. 
Assn.,  126  N.  Y.  458 ;  Ilogan  v.  M.  A.  &  A.  Assn.,  75  Hun. 
271 ;  Coram,  v.  O'Brien,  134  Mass.  198.)  The  court  did  not 
err  in  refusing  to  direct  a  verdict  in  favor  of  the  defendant 
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upon  the  ground  that  the  plaintiff  was  not  entitled  to  any 
money  judgment  against  the  defendant,  but  should  have 
brought  an  action  in  equity  to  compel  it  to  make  an  assess- 
ment or  to  insert  his  claim  in  a  pool  for  its  payment.  (Merri- 
man  v.  K.  M.  B.  Assn.,  138  N.  Y.  116 ;  Smith  v.  Brown, 
27  N.  Y.  Supp.  11 ;  May  on  Ins.,  §  504a;  O'Brien  v.  //.  B. 
Socy.,  117  N.  Y.  318 ;  Grattan  v.  M.  L.  Ins.  Co.,  80  N.  Y.  289 ; 
Barrow  v.  Family  Fund  Socy.,  116  N.  Y.  537 ;  In  re  F.  E.  F. 
L.  Asm.,  131  N.  Y.  372,  373 ;  Freeman  v.  If  at.  Ben.  Soci- 
ety, 42  Hun,  253 ;  Peck  v.  F.  A.  Assn.,  52  Hun,  255  ;  Cum- 
ming  v.  Mayor,  11  Paige,  596;  Fulmer  v.  M.  TJ.  Ins.  Co., 
12  K  Y.  S.  K.  349 ;  Fitzgerald  v.  F.  R.  Ins.  Co.,  24  K  Y. 
S.  R.  493.)  Nothing  in  the  by-laws  of  defendant  requires  a 
beneficiary  to  sue  in  equity  to  have  his  claim  inserted  in  a 
pool  before  he  can  be  paid.  (Seitzinger  v.  JV.  F.  Ins.  Co., 
Ill  Penn.  St.  557;  P.  M.  B.  Soc.  v.  Werner,  34  N.  E.Rep. 
105';  McKnight  v.  M.  L.  Ins.  Co.,  15  Week.  Notes  Cases, 
400  ;  Lauder  v.  II.  L.  Ins.  Co.,  12  Fed.  Rep.  472 ;  Darrow  v. 
F.  F.  Society,  116  N.  Y.  540 ;  U.  S.  M.  A.  Ins.  Co.  v.  Barry, 
131  U.  S.  101 ;  1  Freeman  on  Jndgm.  [4th  ed.]  §  217 ;  Carr  v. 
Rischer,  119  N.  Y.  117 ;  Taylor  v.  Root,  4  Keyes,  335 ;  Code 
Civ.  Proc.  §  1240 ;  O'Brien  v.  H.  B.  Society,  117  N.  Y.  318 ; 
Ben.  Assn.  v.  Sears,  114  HI.  108.)  The  official  records  of 
the  state  insurance  department  and  the  calculations  made 
thereon  by  an  expert  insurance  accountant  were  competent 
evidence  of  the  value  of  the  policy.  {O'Brien  v.  //.  B. 
Society,  117  K  Y.  318 ;  .Freeman  v.  Nat.  B.  Socy.,  42  Hun, 
255 ;  Cook  on  Life  Ins.  238-240.) 

Bartlett,  J.  The  plaintiff  is  the  beneficiary  under  a  policy 
of  insurance  issued  by  the  defendant  on  the  life  of  his  mother, 
Catherine  Redmond.  The  defendant  seeks  to  avoid  liability 
on  the  ground  that  the  deceased  made  false  representations 
in  the  application  for  insurance  as  to  her  age  and  physical 
condition. 

It  appears  that  just  prior  to  making  her  application  for 
this  policy  Mrs.  Redmond  had  been  insured  in  the  Flour  City 
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Life  Association  and  had  lost  her  insurance  by  the  failure  of 
that  corporation. 

The  plaintiff  was  solicited  by  the  agent  of  the  defendant  to 
have  his  mother's  insurance  transferred  to  the  defendant; 
plaintiff  said  it  was  immaterial  whether  a  new  policy  was 
taken  or  not,  and  that  he  desired  the  defendant's  physician  to 
make  an  examination  of  his  mother,  as  he  "  wished  everything 
straight." 

The  agent  filled  out  the  application  in  presence  of  plaintiff, 
writing  the  answers  to  the  various  questions  in  the  absence  of 
Mrs.  Redmond  ;  the  plaintiff,  in  reply  to  a  question,  stated  to 
the  agent  that  his  mother  had  no  disease  he  knew  of  except 
rheumatism ;  plaintiff  took  the  application,  obtained  his 
mother's  signature  and  returned  it  to  defendant.  Dr.  Bab- 
cock,  the  defendant's  physician,  subsequently  furnished  a  cer- 
tificate to  the  effect  that  he  had  known  Mrs.  Redmond  for 
three  years,  and  recommended  her  as  a  first-clas6  risk.  The 
by-laws  of  the  defendant  require,  upon  the  decease  of  a  mem- 
ber, that  the  proofs  of  death  shall  contain,  among  other  things, 
a  statement  under  oath  of  the  attending  physician  made  upon 
a  blank  furnished  by  the  company. 

The  application  and  policy  were  dated  October,  1891,  and 
Mrs.  Redmond  died  in  April,  1892.  Proofs  of  death  were 
duly  furnished,  and  among  them  was  the  sworn  statement  of 
Dr.  Boyd,  the  attending  physician  of  Mrs.  Redmond,  wherein 
he  stated  that  in  January,  1891,  he  treated  her  for  renal 
calculi. 

The  defendant  contends  that  this  is  a  binding  admission  on 
the  part  of  the  plaintiff  that  the  insured  was  suffering  from 
a  disease  of  the  urinary  organs  in  January,  1891,  and  is  con- 
clusive proof  as  to  the  falsity  of  the  representation  contained 
in  the  application  for  insurance  made  the  following  October 
to  the  effect  that  for  five  years  prior  thereto  Mrs.  Redmond 
had  no  disease  of  the  urinary  organs.  The  defendant  offered 
to  prove  the  same  fact  at  the  trial  by  Dr.  Boyd,  but  the  evi- 
dence was  properly  excluded  as  incompetent  under  section 
834  of  the  Code. 
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The  manner  in  which  the  learned  trial  judge  submitted  this 
case  to  the  jury  renders  it  unnecessary  to  consider  many  of 
the  points  discussed  on  the  argument.  The  defendant's 
counsel  has  little  reason  to  complain  of  the  charge  to  the  jury, 
as  in  most  respects  it  is  very  favorable  to  the  defendant.  The 
trial  judge  refused  to  charge,  on  plaintiff's  request,  that 
defendant  was  estopped  by  the  certificate  of  its  own  doctor 
made  at  the  time  of  the  application ;  he  also  refused  to  charge 
without  qualification  that  the  proof  of  renal  calculi,  in  Janu- 
ary, 1891,  was  not  proof  of  disease  of  the  urinary  organs  in 
October,  1891,  but  stated  it  was  proof  upon  the  subject,  but 
not  conclusive. 

This  was  proper  in  view  of  Dr.  Boyd's  answer,  in  his  sworn 
statement,  to  the  question  asking  him  to  state  the  disease  of 
which  the  insured  died,  that  it  was  "disease  of  the  lungs, 
of  liver,  of  kidneys,  or  nephritis,  and  enlargement  of  liver ; 
also  had  pneumonia."  It  was  fairly  submitted  to  the  jury 
whether  in  view  of  all  the  evidence,  including  Dr.  Babcock's 
certificate,  there  was  a  false  representation  as  to  the  physical 
condition  of  the  insured. 

It  is  unnecessary  to  decide  whether  Dr.  Boyd's  sworn  state- 
ment in  the  proofs  of  death  was  binding  as  an  admission  of 
the  plaintiff.  It  would  seem  that  the  attending  physician  of 
the  insured  did  not  represent  the  plaintiff,  and  the  furnishing 
of  his  sworn  statement  was  in  no  sense  the  voluntary  act  or 
admission  of  the  plaintiff,  but  was  made  a  condition  prece- 
dent to  his  recovery  on  the  policy  by  the  contract  of  insurance. 

The  defendant,  however,  was  given  the  full  benefit  of  the 
sworn  statement  of  Dr.  Boyd,  subject  to  the  qualification  that 
it  was  not  conclusive  evidence.  There  was  no  error  in  this 
ruling  of  which  the  defendant  can  legally  complain. 

The  other  question  of  fact  litigated  before  the  jury  was 
whether  the  insured  made  false  representation  as  to  her  age  in 
the  application  upon  which  the  policy  was  issued.  On  this 
point  there  was  a  sharp  conflict  of  evidence,  which  was  prop- 
erly submitted  to  the  jury. 

The  judge  charged  substantially  that  all  of  the  answers  of 
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the  insured  contained  in  her  application  were  warranties,  and 
if  any  of  them  was  false  plaintiff  could  not  recover. 

We  are  of  opinion  that  the  two  defenses  interposed  by  the 
defendant  were  fairly  submitted  to  the  jury  and  the  verdict 
is  conclusive. 

The  remaining  questions  in  the  case  are  whether  the  plain- 
tiff was  entitled  to  a  money  judgment,  and  whether  the  evi- 
dence to  sustain  the  amount  of  the  verdict  was  competent  and 
sufficient  ? 

The  defendant  is  not  an  assessment  company,  but  the 
insured  pay  a  regular  bi-monthly  premium. 

The  aggregate  of  these  premiums  paid  in  each  two  months 
constitute  what  is  termed  a  pool,  there  being  six  pools  formed 
in  each  year. 

Catherine  Eedmond  was  constituted  a  member  of  class  "  B  " 
of  the  defendant,  and  her  death  occurring  within  the  first 
year,  entitled  her  beneficiary  to  eight  shares  in  the  pool  out  of 
which  the  policy  was  payable,  the  maximum  value  of  the  shares 
being  two  thousand  dollars. 

The  by-laws  provide  as  follows :  "  All  claims  shall  be  paid 
with  the  pool  of  the  months  in  which  the  proof  of  death  matur- 
ing the  same  is  approved  by  the  association.  In  case  the  pay- 
ment of  any  claim  is  contested  by  the  association  and  a  judg- 
ment is  rendered  in  favor  of  the  claimant,  said  claim  shall  be 
placed  in  and  paid  pro  rata  with  the  claims  of  the  pool  then 
forming." 

The  contention  on  behalf  of  the  defendant  is  that  the 
by-laws  contemplate  that  only  approved  claims  shall  go  into  a 
pool,  and  that  when  a  claim  is  rejected,  the  courts  appealed  to 
and  a  judgment  rendered,  the  judgment  must  direct  the  claim 
to  be  placed  in  and  yaid  pro  rata  with  the  claims  of  the  pool 
then  forming,  in  pursuance  of  the  by-law  just  quoted. 

We  are  unable  to  assent  to  this  construction  of  the  by-laws. 

In  the  case  at  bar,  had  the  defendant  duly  approved  the 
plaintiff's  claim,  it  would  have  been  paid  out  of  the  March  and 
April,  1892,  bi-monthly  pool  created  by  the  April  premium 
No.  5,  which  was  collected  to  pay  the  losses  of  these  two 
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months.  The  plaintiff  having  been  compelled  to  resort  to  the 
courts,  is,  in  the  event  he  succeeds,  entitled  to  a  money  judg- 
ment for  the  sum  that  he  would  have  realized  had  his  claim 
been  approved  and  paid  out  of  the  proper  pool  raised  for  that 
purpose. 

The  provision  of  the  by-law,  that  a  judgment  in  favor  of  a 
claimant  shall  be  placed  in  and  paid  pro  rata  with  the  claims 
of  the  pool  then  forming,  is  merely  a  mode  of  raising  the 
money  when  a  final  judgment  is  rendered  against  the  defend- 
ant. The  rights  of  a  successful  plaintiff  are  not  affected  by  this 
provision,  as  the  amount  of  his  final  recovery  was  determined 
by  the  premiums  and  liabilities  of  the  pool  out  of  which  his 
claim  became  payable  as  fixed  by  the  death  of  the  insured. 

The  other  question  is  whether  the  plaintiff  sustained  the 
burden  of  proof  under  which  he  rested  and  gave  evidence 
sufficient  to  support  the  verdict  of  the  jury. 

This  court  held,  in  the  case  of  CPBrien  v.  Home  Benefit 
Society  (117  N.  Y.  319),  that  where  an  assessment  had  not 
been  made,  and  it  was  impossible  for  the  plaintiff  to  show 
precisely  what  amount  would  have  been  produced,  he  was 
bound  to  give  such  evidence  as  the  nature  of  the  case  permit- 
ted bearing  upon  the  question  of  damages  and  legitimately 
tending  to  prove  their  amount. 

In  the  case  at  bar  the  plaintiff  produced  the  defendant's 
official  statutory  reports,  on  file  in  the  office  of  the  superin- 
tendent of  insurance,  and  proved  that  the  amount  collected 
for  the  pool  raised  to  pay  the  death  losses  of  Catherine  Red- 
mond and  others  was  $16,047.75  ;  that  only  eighty  per  cent,  of 
this,  or  $12,838.20,  could  be  used  under  the  by-laws  to  pay 
death  claims,  and  that  plaintiff's  eight  shares  coming  in,  and 
sharing  pro  rata  with  the  other  claims,  amounted  to  $777.68. 

The  court  charged  the  jury  that,  if  they  found  for  the  plain- 
tiff, he  was  entitled  to  recover  $777.68  and  interest  from  the 
commencement  of  the  action.  The  evidence  is  amply  suffi- 
cient to  sustain  the  verdict. 

The  judgment  appealed  from  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 
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150        I7ttj     Johann  August  Kujek,  Respondent,  v.  Manassah  L.  Gold- 
[man,  Impleaded  with  Katie  Kujek,  Appellant. 

1.  Maintenance  op  Novel  Action.  The  novelty  of  an  action  for 
which  no  direct  precedent  can  be  cited  does  not  of  itself  warrant  the 
reversal  of  a  judgment,  and  it  will  be  sustained  when  it  is  based  upon 
legal  ]  irinciples  clearly  applicable  to  the  new  state  of  facts. 

2.  I  eco very  op  Damages  for  Marriage  Induced  by  Fraud  op 
Thiri>  Party.  One  who,  by  falsehood  and  fraud,  induces  a  man  to 
many  a  woman  is  guilty  of  a  wrong  that  may  be  remedied  by  an  action, 
the  an  ount  of  damages  to  be  recovered  depending  upon  the  circumstances 
of  the!  particular  case. 

3.  Recovery  op  Damages  por  Marriage  Induced  by  Fraud  op 
Tbtrd\  Party.  One  who,  in  the  belief  that  a  woman  is  virtuous,  is 
induced  to  marry  her  by  the  false  representations  of  a  third  party,  by 
whom  she  is  at  the  time  pregnant,  may  maintain  an  action  for  damages 
against  the  wrongdoer  upon  the  broad  ground  of  the  loss  of  consortium, 
to  which  the  husband  is  entitled  and  of  which,  by  the  fraud  complained 
of,  he  has  been  deprived. 

Kvjek  v.  Goldman,  9  Misc.  Rep.  84,  affirmed. 

(Argued  June  2,  1896;  decided  October  6,  1896.) 

Appeal,  by  permission,  from  judgment  of  the  General 
Term  of  the  Court  of  Common  Pleas  for  the  city  and  county 
of  New  York,  entered  upon  an  order  made  June  4,  1894, 
affirming  a  judgment  of  the  General  Term  of  the  City  Court 
of  New  York,  which  affirmed  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict. 

Prior  to  January  17th,  1891,  the  defendant  Katie  Kujek, 
then  named  Katie  Moritz,  was  an  unmarried  woman  employed 
as  a  domestic  in  the  family  of  the  defendant  Goldman,  by 
whom  she  had  become  pregnant.  Upon  discovering  the  fact, 
the  defendants,  as  it  is  alleged  in  the  complaint,  conspired  to 
conceal  their  disgrace  and  to  induce  the  plaintiff  to  marry  the 
said  Katie,  and  to  that  end  represented  to  him  that  she  was  a 
virtuous  and  respectable  woman,  and  he,  believing  the  same, 
did  marry  her  on  the  day  last  named.  The  plaintiff,  as  it  was 
further  alleged,  would  not  have  contracted  said  marriage  if  he 
had  known  the  facts.      Subsequently,  and  on  July  29th,  1891, 
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owing  to  such  pregnancy,  she  gave  birth  to  a  child  of  which 
said  Goldman  was  the  father. 

The  answer  of  Goldman  was,  in  substance,  a  general  denial. 
No  answer  was  served  by  the  other  defendant  and  no  judg- 
ment was  taken  against  her. 

The  evidence  tended  to  sustain  the  allegations  of  the 
complaint. 

Wlieeler  H.  Peckham  for  appellant.  No  cause  of  action 
was  proven,  and  the  motion  to  dismiss  should  have  been 
granted.  (Cooley  on  Torts,  chap.  1,  pp.  3,  4 ;  Evans  v.  Car- 
rington,  2  DeG.,  F.  &  J.  481 ;  Reynolds  v.  Reynolds,  3  Allen, 
615 ;  Montgomery  v.  Montgomery,  3  Barb.  Ch.  132 ;  Scott  v. 
Shufeldt,  5  Paige,  43;  Crehore  v.  Crehore,  97  Mass.  330; 
Baker  v.  Baker,  13  Cal.  93.)  There  was  no  proof  of  damage. 
( Withee  v.  Brooks,  65  Maine,  14 ;  Price  v.  Price,  75  N".  Y. 
244.)  The  plaintiff  has  but  one  remedy,  if  any  —  the  annul- 
ment of  the  marriage.  {Montgomery  v.  Montgomery,  3  Barb. 
Ch.  132 ;  Cooley  on  Torts  [2d  ed.],  238,  279 ;  Freethy  v. 
Freethy,  42  Barb.  641 ;  Longendyke  v.  Longendyke,  44  Barb. 
366 ;  Wellington  v.  SmaU,  3  Cush.  145 ;  Parker  v.  Hunting- 
ton, 2  Gray,  124;  Brown  v.  Maiheson,  14  Allen,  499.) 

August  P.  Wagener  for  respondent.  Plaintiff  can  main- 
tain this  action.  {Piper  v.  Hoard,  107  N.  Y.  73 ;  Neville  v. 
Wilkinson,  1  Brown  Ch.  543  ;  Roberts  v.  Roberts,  3  P.  Wins. 
66 ;  Harvey  v.  Ashley,  3  Atk.  607 ;  Montefiori  v.  Montefioriy 
1  Wm.  Black.  363.) 

Vank,  J.  The  verdict  of  the  jury  has  established  as  the 
facts  of  this  case,  beyond  our  power  to  review,  that  the  plain- 
tiff married  Katie  Moritz  in  the  belief  that  6he  was  a  virtuous 
girl,  induced  by  the  representations  of  the  defendant  to  that 
effect,  when,  in  fact,  she  was  at  the  time  pregnant  by  the 
defendant  himself.  The  case  was  submitted  to  the  jury  upon 
the  theory  that  if  Goldman,  knowing  that  Katie  was  unchaste, 
by  false  representations  that  she  was  virtuous  induced  the 
plaintiff  to  marry  her,  he  was  entitled  to  recover  damages, 
23 
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and  the  jury  found  a  verdict  in  his  favor  for  $2,000.  While 
no  precedent  is  cited  for  such  an  action,  it  does  not  follow  that 
there  is  no  remedy  for  the  wrong,  because  every  form  of 
action  when  brought  for  the  first  time  must  have  been  with- 
out a  precedent  to  support  it.  Courts  sometimes  of  necessity 
abandon  their  search  for  precedents  and  yet  sustain  a  recovery 
upon  legal  principles  clearly  applicable  to  the  new  state  of 
facts,  although  there  was  no  direct  precedent  for  it,  because 
there  had  never  been  an  occasion  to  make  one.  In  remote 
times,  when  actions  were  so  carefully  classified  that  a  mistake 
in  name  was  generally  fatal  to  the  case,  a  form  of  remedy  was 
devised  by  the  courts  to  cover  new  wrongs  as  they  might 
occur  so  as  to  prevent  a  failure  of  justice.  This  was  called 
an  "  action  on  the  case,"  which  was  employed  where  the  right 
to  sue  resulted  from  the  peculiar  circumstances  of  the  case 
and  for  which  the  other  forms  of  action  gave  no  remedy. 
(26  Am.  &  Eng.  Encyc.  of  Law,  694.)  For  instance,  the 
action  for  enticing  away  a  man's  wife,  now  well  established, 
was  at  first  earnestly  resisted  upon  the  ground  that  no  such 
action  had  ever  been  brought.  In  an  early  case  the  court 
answered  this  position  by  saying :  "  The  first  general  objec- 
tion is  that  there  is  no  precedent  of  any  such  action  as  this, 
and  that,  therefore,  it  will  not  lie;  and  the  objection  is 
founded  on  Lit.  s.  108  and  Co.  Lit.  81,  b.,  and  several  other 
books.  But  this  general  rule  is  not  applicable  to  the  present 
case ;  it  would  be  if  there  had  been  no  special  action  on  the 
case  before.  A  special  action  on  the  case  was  introduced  for 
this  reason,  that  the  law  will  never  suffer  an  injury  and  a  dam- 
age without  a  remedy,  but  there  must  be  new  facts  in  every 
special  action  on  the  case."  (  Winsmore  v.  Oreenbanky  Willes, 
577,  580.)  As  was  recently  said  by  this  court  in  an  action 
then  without  precedent :  "  If  the  most  that  can  be  said  is  that 
the  case  is  novel  and  is  not  brought  plainly  within  the  limits 
of  some  adjudged  case,  we  think  such  fact  not  enough  to  call 
for  a  reversal  of  the  judgment."  {Piper  v.  Hoard,  107  N. 
Y.  73,  76.) 

The  question,  therefore,  is  not  whether  there  is  any  prece- 
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dent  for  the  action,  but  whether  the  defendant  inflicted 
such  a  wrong  upon  the  plaintiff  as  resulted  in  lawful 
damages.  The  defendant,  by  deceit,  induced  the  plaintiff  to 
enter  into  a  marriage  contract  whereby  he  assumed  cer- 
tain obligations  and  became  entitled  to  certain  rights.  Among 
the  obligations  assumed  was  the  duty  of  supporting  his  wife 
in  sickness  and  in  health,  and  lie  discharged  this  obligation  by 
expending  money  to  fit  up  rooms  for  housekeeping,  in  keep- 
ing house  with  his  wife  and  caring  for  her  during  confine- 
ment, when  she  bore  a  child  not  to  him  but  to  the  defendant. 
Among  the  rights  acquired  was  the  right  to  his  wife's  services, 
companionship  and  society.  By  the  fraudulent  conduct  of 
the  defendant,  he  was  not  only  compelled  to  expend  money 
to  support  a  woman  whom  he  would  not  otherwise  have 
married,  but  was  also  deprived  of  her  services  while  she  was 
in  child-bed.  He  thus  sustained  actual  damages  to  some 
extent,  and  as  the  wrong  involved  not  only  malice  but  moral 
turpitude  also,  in  accordance  with  the  analogies  of  the  law 
upon  the  subject,  the  jury  had  the  right  to  make  the 
damages  exemplary.  By  thus  applying  well-settled  principles 
upon  which  somewhat  similar  actions  are  founded,  this  action 
can  be  sustained,  because  there  was  a  wrongful  act  in  the 
fraud,  that  was  followed  by  lawful  damages  in  the  loss  of 
money  and  services.  The  fact  that  the  corruption  of  the 
plaintiff's  wife  was  before  he  married  her  does  not  affect  the 
right  of  action,  as  the  wrong  done  to  him  was  not  by  her 
defilement,  but  by  the  representation  of  the  defendant  that 
she  was  pure  when  he  knew  that  she  was  impure,  in  order  to 
bring  about  the  marriage.  It  is  difficult  to  see  why  a  fraud, 
which,  if  practiced  with  reference  to  a  contract  relating  to 
property  merely,  would  support  an  action,  should  not  be  given 
the  same  effect  when  it  involves  a  contract  affecting  not  only 
property  rights,  but  also  the  most  sacred  relation  of  life. 
Fraudulent  representations  with  reference  to  the  amount  of 
property  belonging  to  either  party  to  a  proposed  marriage, 
made  by  a  third  person  for  the  purpose  of  bringing  about  the 
marriage,  are  held  to  constitute  an  actionable  wrong  and  the 
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usual  remedy  is  to  require  the  person  guilty  of  the  fraud  tc 
make  his  representations  good.  (Piper  v.  Hoards  supra; 
Montejiori  v.  Montefiori,  1  Wm.  Blackstone,  363 ;  Atherly  on 
Marriage  Settlements,  484.)  In  such  cases  the  injury  is  more 
tangible  and  the  measure  of  damages  more  readily  applied 
than  in  the  case  before  us,  but  both  rest  upon  the  principle 
that  he  who  by  falsehood  and  fraud  induces  a  man  to  marry  a 
woman,  is  guilty  of  a  wrong  that  may  be  remedied  by  an 
action,  the  amount  of  damages  to  be  recovered  depending 
upon  the  circumstances  of  the  particular  case. 

We  have  thus  far  considered  the  right  of  action  as  rest- 
ing upon  some  pecuniary  loss,  which,  although,  trifling  in 
amount,  may  be  recovered  as  a  matter  of  right,  leaving  it  to 
the  jury  in  their  sound  discretion,  as  in  a  case  for  the  seduc- 
tion of  a  child  or  servant,  to  amplify  the  damages  by  way  of 
punishment  and  example.  We  think,  however,  that  the 
action  can  be  maintained  upon  a  broader  and  more  satisfactory 
ground,  and  that  is  the  loss  of  consortium,  or  the  right  of  the 
husband  to  the  conjugal  fellowship  and  society  of  his  wife. 
The  loss  of  consortium  through  the  misconduct  of  a  third  per- 
son has  long  been  held  an  actionable  injury,  without  proof  of 
any  pecuniary  loss.  (Bennett  v.  Bennett,  116  N".  Y.  584; 
Hutcheson  v.  Peck,  5  Johns.  196;  Hermance  v.  James,  32  How. 
Pr.  142.)  As  has  been  well  said  by  a  recent  writer:  "To 
entice  away,  or  corrupt  the  mind  and  aflEection  of  one's  consort 
is  a  civil  wrong,  for  which  the  oflEender  is  liable  to  the  injured 
husband  or  wife.  The  gist  of  the  action  is  not  in  the  loss  of 
assistance,  but  the  loss  of  consortium  of  the  wife  or  husband, 
under  which  term  are  usually  included  the  person's  affection, 
society  or  aid."  (Bigelow  on  Torts,  153.)  The  damages  are 
caused  by  the  wrongful  deprivation  of  that  to  which  the  husband 
or  wife  is  entitled  by  virtue  of  the  marriage  contract.  They  rest 
upon  the  loss  of  a  right  which  the  marriage  relation  gives  and 
of  which  it  is  an  essential  feature.  Whether  that  right  is 
wrongfully  taken  away  after  it  is  acquired,  or  the  person 
entitled  to  it  is  wrongfully  prevented  from  acquiring  it  does 
not  change  the  effect  or  lessen  the  injury.     While  the  plain- 
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tiff  has  not  been  actually  deprived  of  the  society  of  his  wife, 
he  has  been  deprived  of  that  which  made  her  society  of  any 
value,  the  same  as  if  she  had  been  seduced  after  marriage. 
Although  the  formal  right  to  consortium  may  remain,  the 
substance  has  been  taken  away.  In  other  words,  when  he 
entered  into  the  marriage  relation  he  was  entitled  to  the  com- 
pany of  a  virtuous  woman,  yet  through  the  fraud  of  the 
defendant  that  right  never  came  to  him.  He  has  never 
enjoyed  the  chief  benefit  springing  from  the  contract  of  mar- 
riage, which  is  the  comfort,  founded  upon  affection  and 
respect,  derived  from  conjugal  society.  If  the  defendant  had 
deprived  the  plaintiff  of  his  right  to  consortium  after  marriage, 
the  law  would  have  afforded  a  remedy  by  the  award  of 
damages.  Yet  the  plaintiff,  through  the  fault  of  the 
defendant,  has  suffered  a  loss  of  the  same  nature  and  to 
the  same  extent,  except  that  instead  of  losing  what  he 
once  had,  he  has  been  prevented  from  getting  it  when 
he  was  entitled  to  it.  This  is  a  difference  in  form  only 
and  is  without  substantial  foundation.  The  injury,  although 
effected  by  fraud  before  marriage  instead  of  by  seduction 
after  marriage,  was  the  same,  and  why  should  not  the 
remedy  be  the  same?  While  the  method  of  inflicting  the 
injury  is  not  the  same,  as  it  is  tortious  in  character,  has 
substantially  the  same  effect  and  causes  damages  of  the  same 
nature  and  to  the  same  extent,  why  should  damages  be  recov- 
ered in  the  one  case  if  not  in  the  other  ?  Where  false  repre- 
sentations are  willfully  made  as  to  a  material  fact  for  the  pur- 
pose of  inducing  another  to  act  upon  them  and  he  does  so 
act  to  his  injury,  he  may  recover  such  damages  as  proximately 
result  from  the  deception.  The  representations  in  this  case, 
as  the  jury  has  found,  were  made  to  promote  the  marriage 
and  they  were  false  as  the  defendant  well  knew.  They  were 
clearly  material.  The  plaintiff  acted  upon  them  and  wag 
thereby  injured,  for  he  made  a  contract  entitling  him  to  cer- 
tain rights,  which  he  has  not  received  and  which  the  defend- 
ant knew  he  could  never  receive.  Here  are  all  the  elements 
of  a  good  cause  of  action  founded  upon  fraud  resulting  in 
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damage.  The  contract  induced  by  the  fraud  was  of  a  peculiar 
nature,  but  it  was  in  law  simply  a  contract,  conferring  certain 
rights  and  imposing  certain  obligations.  While  it  is  not 
agreeable  to  treat  a  subject  of  sacred  importance  upon  this 
narrow  basis,  it  is  necessary  to  do  so,  for  our  law  considers 
marriage  in  no  other  light  than  as  a  civil  contract.  If  the 
defendant  had  induced  the  plain  tiff  to  enter  into  any  other  con- 
tract by  making  false  statements  of  fact,  which,  if  true,  would 
have  made  the  contract  more  valuable,  he  would  have  been 
liable  for  all  the  damages  that  naturally  resulted.  If  he  had 
induced  the  very  marriage  contract  under  consideration  by 
representing  to  the  plaintiff  that  he  owed  his  proposed  wife  a 
certain  sum  of  money,  according  to  the  common  law,  which 
entitles  the  husband  to  the  personal  property  of  his  wife,  he 
could  have  been  compelled  to  make  his  representations  good 
by  the  payment  of  that  sum.  (Montefiori  v.  Montefiori, 
supra;  Bedman  v.  Redrrwm,  1  Vern.  348;  Neville  v.  Wil- 
kinson, 1  Brown's  Ch.  543 ;  Scott  v.  Scott,  1  Cox's  £q.  378.) 
These  cases,  as  well  as  the  more  important  case  of  Piper 
v.  Hoard  (supra),  rest  upon  the  principle  that  fraudulent 
representations  as  to  the  pecuniary  condition  of  one  party 
to  a  proposed  marriage,  made  by  a  third  person  to  the 
other  party  thereto,  in  order  to  promote  the  marriage,  are 
actionable  and  authorize  the  recovery  of  such  damages  as 
may  be  proved.  In  this  case  we  have  a  representation 
that  did  not  relate  to  property  directly,  although  it 
involved  rights  in  the  nature  of  property,  but  did  relate 
to  character,  and  so  vitally  that  its  falsity  was  destructive 
of  all  happiness  belonging  to  the  plaintiff  by  virtue  of  his 
marriage.  The  injury  was  not  merely  sentimental,  for,  as  has 
been  shown,  it  extended  to  a  right  which  the  law  recognizes 
as  of  pecuniary  value,  and  for  the  wrongful  destruction  of 
which  it  awards  damages. 

We  think  that  the  facts  found  warrant  the  recovery,  and, 
after  examining  all  the  exceptions,  are  of  the  opinion  that  the 
judgment  should  be  affirmed,  with  costs. 

All  concur,  except  Bartlett,  J.,  not  voting. 

Judgment  affirmed. 
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Gilbebt  C.  Shephekd,  Appellant,  v.  Alexander  T.  Moodhe, 

Respondent. 

Replevin — Acceptance  by  Plaintiff  of  Offer  of  Judgment  for 
a  Portion  of  the  Chattels — Establishment  of  Title  of  Defend- 
ant to  Chattels  Excepted  from  the  Offer.  When,  in  an  action  of 
replevin  for  the  possession  of  several  chattels,  the  defendant,  in  his 
answer,  claims  absolute  title  to  some  of  the  chattels  and  demands  judg- 
ment therefor,  and  serves  an  offer  of  judgment  in  favor  of  the  plaintiff 
for  all  the  chattels  in  suit  except  those  claimed  in  the  answer,  and  the 
offer  is  accepted  and  judgment  entered  accordingly,  the  title  of  the 
defendant  to  the  chattels  claimed  in  his  answer  and  excepted  from  his 
offer  is  conclusively  established,  and  the  plaintiff  is  estopped  from  assert- 
ing title  thereto  in  another  action  of  replevin  subsequently  brought  against 
him  by  the  original  defendant  to  recover  possession  of  such  excepted  chat- 
tels, if  retained  by  the.  original  plaintiff  under  his  preliminary  requisition 
in  the  original  action. 

ShepJierd  v.  Moodhe,  8  Misc.  Rep.  607,  reversed. 

(Submitted  May  28,  1806;  decided  October  6,  1896.) 

Appeal  from  judgment  of  the  General  Term  of  the  City 
Court  of  Brooklyn,  entered  upon  an  order  made  May  28, 1894, 
which  reversed  an  order  of  Special  Term  granting  a  new  trial, 
denied  a  new  trial  and  affirmed  a  judgment  in  favor  of  defend- 
ant entered  upon  a  verdict. 

This  is  an  action  of  replevin.  It  was  brought  to  recover 
the  possession  of  a  hearse  of  which  the  appellant  claimed  to 
be  the  owner,  and  which  at  the  commencement  of  this  action 
was  in  the  possession  of  the  respondent. 

Prior  to  January  19,  1893,  the  appellant,  who  was  the 
keeper  of  a  livery  stable,  had  in  his  possession  two  black 
horses,  one  set  of  double  harness,  one  coach,  and  the  hearse 
in  question.  On  the  twentieth  day  of  that  month  the  respond- 
ent began  an  action  in  the  City  Court  of  Brooklyn  to 
recover  the  possession  of  all  the  property  mentioned,  on  the 
ground  that  it  was  wrongfully  detained  by  the  appellant. 
The  respondent  claimed  that  the  appellant  retained  the 
possession  of  the  property  for  the  reason  that  he  had  a  lien 
thereon  for  keeping  it,  although  the  respondent  had  tendered 


184  Shepherd  v.  Moodhe.  [Oct., 

Statement  of  case.  [Vol.150. 

him  the  amount  of  such  claim  or  lien,  and  demanded  the 
possession  of  the  property,  with  which  the  appellant  refused 
to  comply. 

The  appellant  answered  the  complaint  in  that  action  by 
interposing  a  general  denial,  and  by  alleging  affirmatively 
that  he  was  the  owner  of  the  hearse;  that  the  respond- 
ent wrongfully  took  the  same  from  his  possession  January 
21st,  1893,  and  still  detained  it,  although  the  appellant  had 
duly  demanded  the  possession  thereof.  He  demanded  judg- 
ment therein  for  the  possession  of  it,  or,  in  case  delivery  could 
not  be  had,  for  its  value. 

After  the  service  of  his  answer,  the  appellant  served  upon 
the  respondent  an  offer  of  judgment,  by  which  he  consented 
that  the  respondent  might  take  judgment  against  him  in  that 
action  for  the  possession  of  all  the  property  mentioned  in  the 
complaint,  except  the  hearse,  with  costs.  All  the  articles 
above  enumerated,  except  that,  were  mentioned  in  the 
offer.  That  offer  was  accepted,  and  judgment  entered  thereon 
which  adjudged  that  the  respondent  should  have  and  retain 
the  possession  of  the  two  black  horses,  one  set  of  harness  and 
the  coach,  and  that  he  should  recover  $55.34  costs  of  that 
action. 

Subsequently  to  its  entry  the  judgment  was  paid  by  the 
appellant.  Thereupon  he  demanded  the  hearse  of  the 
respondent,  into  whose  possession  it  had  come  by  virtue  of 
the  requisition  issued  in  the  former  action.  He  refused  to 
deliver  such  possession,  and  thereupon  this  action  was 
commenced. 

The  proceedings  in  the  former  action  were  set  up  by  each 
party  in  the  pleadings  herein,  and  each  claims  title  to  the 
hearse.  Upon  the  trial  the  appellant  claimed  that  the 
effect  of  the  former  action,  the  offer  of  judgment,  and  the 
judgment  entered  therein  was  to  estop  the  respondent  from 
claiming  title  to  the  property  in  suit.  The  trial  court,  how- 
ever, held  otherwise,  and  submitted  to  the  jury  the  question 
of  title  and  it  found  a  verdict  in  favor  of  the  respondent. 
Thereupon  the  appellant  moved  at  Special  Term  for  a  new 
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trial  on  a  case  and  exceptions,  and  the  motion  was  granted. 
From  the  order  granting  a  new  trial  the  respondent  appealed 
to  the  General  Term,  where  the  order  of  the  Special  Term 
was  reversed,  a  new  trial  denied  and  the  original  judgment 
affirmed,  with  costs.  From  that  judgment  this  appeal  was 
taken. 

Herman  H.  Baker  for  appellant.  When  the  defendant 
accepted  the  offer  of  judgment  and  entered  judgment  thereon 
his  claim  of  ownership  of  the  hearse  and  the  right  to  the  pos- 
session thereof  were  extinguished,  and  merged  in  the  judg- 
ment entered,  and  the  judgment  estopped  him  to  say  that  the 
hearse  was  his,  or  that  it  was  not  the  plaintiffs  property. 
(IT.  O.  MiU  Co.  v.  Muxlow,  115  N.  Y.  170 ;  Bulger  v.  Bosa, 
47  Hun,  435  ;  Dairies  v.  Mayor,  etc.,  93  N.  Y.  250  ;  Bobinson 
v.  Marks,  19  Hun,  325 ;  Lord  v.  Tiffany,  98  N.  Y.  412 ; 
McEachem  v.  Kerchner,  90  N.  C.  178, 179 ;  StilweU  v.  Stil- 
well,  1 N.  Y.  Ann.  Cas.  31 ;  Code  Civ.  Proc.  §  738 ;  McFarren 
v.  JSL  John,  14  Hun,  387  ;  Biggs  v.  WaydeU,  17  Hun,  515  ; 
Walker  v.  Johnson,  8  How.  Pr.  240.) 

Fisher  dk  Volte  for  respondent.  The  rule  which  plaintiff 
invokes,  that  the  judgment  is  conclusive  as  to  the  matters  not 
only  actually  litigated  and  determined,  but  which  might  have 
been  litigated  and  determined,  is  not  a  rule  of  universal  appli- 
cation, and  is  not  applicable  in  this  case.  ( Yates  v.  Fassett, 
5  Den.  21 ;  Angd  v.  HolHster,  38  N.  Y.  378  ;  Malloney  v. 
Koran,  49  N.  Y.  Ill ;  Stannard  v.  Ilubbell,  123  N.  Y.  520 ; 
Stowell  v.  Chamberlain,  60  N.  Y.  272 ;  Brady  v.  Beadleston, 
62  Hun,  584.)  If  the  contention  of  the  appellant,  that  the 
rights  of  the  parties  are  finally  adjudicated  in  the  former 
action  is  correct,  then  the  plaintiff  in  this  action  must  fail, 
because  he  might  have  procured  a  return  of  the  hearse  by  a 
judgment  in  that  action  and  has  failed  to  do  so.  (Code  Civ. 
Proc.  §§  1728, 1730 ;  McKnight  v.  Dunlop,  36  Barb.  4 ;  Mor- 
ris v.  De  Witt,  5  Wend.  71 ;  Keyser  v.  Bauer,  5  Kans.  211 : 
Cobby  on  Replevin,  §  1133;  Wells  on  Replevin,  §§481-510.) 
24 
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Martin,  J.  The  only  question  involved  on  this  appeal  is 
whether  the  former  action  and  the  judgment  entered  therein 
conclusively  established  the  title  of  the  appellant  to  the  prop- 
erty in  question. 

It  will  be  observed  that  when  he  made  an  offer  of  judgment 
in  the  former  action  he  had  expressly  alleged  in  his  answer 
that  he  was  the  owner  of  the  hearse,  and  had  demanded  judg- 
ment for  its  possession  and  return.  Thus  when  the  offer  in 
that  case  was  made  and  accepted,  by  the  pleadings  therein  the 
respondent  claimed  title  to  all  the  property,  while  the  appel- 
lant asserted  title  to  that  involved  in  this  action.  With  the 
pleadings  standing  thus  the  appellant  made  an  offer  of  judg- 
ment for  all  the  property  except  that  to  which  he  claimed 
absolute  title ;  it  was  accepted  by  the  respondent  and  he  duly 
entered  judgment  thereon. 

It  is  contended  by  the  appellant  that  the  offer,,  acceptance 
and  entry  of  judgment  in  that  action  in  effect  constituted  a 
conclusive  admission  on  the  part  of  the  respondent  that  he 
accepted  the  articles  of  property  mentioned  in  the  offer  in 
compromise  of  his  claim,  and  surrendered  to  the  appellant  the 
title  to  the  remainder.  It  is  obvious  that  the  appellant 
made  the  offer  with  that  understanding,  and  with  a  view  of 
settling  the  litigation  between  the  parties  by  surrendering  to 
the  respondent  the  two  horses,  harness  and  coach  and  retaining 
title  to  the  hearse. 

If  instead  of  replevin  the  respondent's  action  had  been  upon 
several  money  demands,  or  for  the  conversion  of  several  arti- 
cles of  personal  property,  the  title  to  or  liability  upon  one  of 
which  the  appellant  denied,  claiming  it  as  his  own  or  that  he 
was  not  liable  thereon,  and  made  an  offer  for  the  remainder, 
excluding  the  one,  manifestly  no  new  action  could  have  been 
maintained  upon  the  claim  or  for  the  property  so  omitted. 

The  acceptance  and  entry  of  a  judgment  upon  a  general 
offer  concludes  the  plaintiff  from  bringing  a  new  action  for 
any  part  of  the  claim  embraced  in  the  complaint,  and  which 
might  have  been  litigated  in  the  former  action.  (Davies  v. 
Mayor,   etc.,   of  New  York,  93  N.  Y.  250,  254.)     In  that 
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action  Andrews,  J.,  said :  "  The  offer,  under  the  Code,  is 
made  to  save  litigation.  The  party  to  whom  it  is  made  may 
accept  or  reject  it.  If  lie  accepts  it,  and  may  afterward  bring 
a  new  action  and  sustain  it  by  proof  that  the  whole  claim 
originally  made  was  recoverable,  or  that  the  amount  offered 
was  due  on  one  of  several  causes  of  action  embraced  in  the 
original  action,  it  would  or  might  destroy  the  only  considera- 
tion upon  which  the  other  party  acted  in  making  the  offer. 
Non  constat  that  the. offer  would  have  been  made  except  upon 
the  view  that  its  acceptance  would  extinguish  the  entire  claim." 

In  an  action  against  the  maker  of  a  note  which,  with  other 
claims,  constituted  the  plaintiff's  cause  of  action,  an  offer, 
acceptance  and  judgment  for  the  remainder  of  the  claim, 
excepting  the  note,  were  held  to  be  a  bar  to  an  action  subse- 
quently brought  upon  the  noft,  even  as  against  an  indorser 
thereof.  {Robinson  v  Marks,  19  Hun,  325.)  In  that  case  the 
answer  alleged  that  the  note  was  given  as  collateral  security 
for  a  claim  that  had  been  paid.  The  defendant  then  offered 
judgment  for  the  sum  claimed  less  the  amount  of  the  note. 
It  was  accepted  and  judgment  was  entered  for  the  amount  of 
the  offer.  In  an  action  against  the  indorser  it  was  held  that, 
as  the  plaintiff  accepted  the  offer  which  excluded  the  note,  he 
could  not  recover  on  it  as  against  the  makers,  and  as  he  could 
not  recover  against  them,  he  could  not  against  the  indorser. 

The  provisions  of  sections  738  and  739  of  the  Code  of  Civil 
Procedure,  which  relate  to  the  compromise  of  actions,  are 
applicable  to  an  action  of  replevin,  and  an  offer  to  compromise 
in  such  an  action  has  the  same  effect  as  in  an  action  on  con- 
tract. {Newell  Universal  Mill '  Co.  v.  Muxlow,  115  N.  Y. 
170.)  It  was  also  held  in  that  case  that  the  provisions  of 
section  1728,  authorizing  the  defendant  in  such  an  action  to 
recover  for  a  portion  of  the  chattels,  although  the  plaintiff 
recovers  for  others,  and  prescribing  the  form  of  judgment, 
had  no  bearing  upon  the  provisions  of  the  Code  as  to  costs, 
and  that  the  rules  of  pleading  and  practice  under  the  common 
law,  and  under  the  Revised  Statutes,  peculiar  to  the  action  of 
replevin,  were  superseded  by  the  Code  of  Civil  Procedure. 
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In  StillweU  v.  StUlwdl  (30  N.  Y.  Supp.  961)  it  was  held 
that  an  offer  and  acceptance,  under  these  provisions  of  the 
Code  of  Civil  Procedure,  constituted  a  contract  between  the 
parties  that  could  not  be  changed  without  their  consent.  In 
Tompkins  v.  Ives  (36  N.  Y.  75,  76)  it  was  said:  "The 
import  and  effect  of  the  offer  must  be  determined  by  the  con- 
dition of  the  pleadings  at  the  time  it  was  made." 

The  doctrine  of  the  cases  cited  seems  to  uphold  the  con- 
tention of  the  appellant.  Moreover  we  think  it  is  correct  in 
principle.  In  this  case  the  judgment  was  the  result  of  the 
consent  of  the  parties,  and  should  be  controlled  by  it.  The 
respondent  claimed  five  articles  of  personal  property.  The 
appellant  claimed  absolute  title  to  one,  and  alleged  it  in  his 
answer.  He  then  offered  judgment  for  the  others,  and  the 
defendant  accepted  his  offer.  There  can  be  no  doubt  that  the 
offer  and  acceptance  were  in  effect  an  agreement  and  consent 
on  the  part  of  the  respondent  to  accept  the  four  articles 
mentioned  in  the  offer  in  full  satisfaction  of  his  claim,  and 
that  the  title  to  the  remaining  one  should  be  regarded  as  rest- 
ing in  the  appellant.  If  not,  what  benefit  was  to  be  derived 
from  making  the  offer  ?  Certainly  it  could  not  have  been  the 
understanding  of  the  parties  that  the  respondent  might  have 
the  four  articles  enumerated,  receive  costs  of  the  action  and 
still  retain  title  to  the  remaining  one,  or  that  it  might  be  with- 
drawn from  the  action.  If  the  appellant  had  intended  to 
surrender  his  title  to  the  hearse,  it  would  have  been  mentioned 
in  the  offer.  If  it  was  a  mere  withdrawal  from  the  action,  he 
could  have  had  no  purpose  in  making  the  offer,  thus  leaving 
the  only  matter  about  which  there  was  any  serious  dispute  or 
litigation  to  be  determined  in  another  action.  It  would  be 
absurd  to  attribute  to  the  appellant  any  such  purpose,  and  the 
respondent  could  not  reasonably  have  supposed  that  such  was 
the  purpose  of  the  offer. 

The  question  under  consideration  is  controlled  by  the  pro- 
visions of  the  Code  of  Civil  Procedure  relating  to  offers  of 
compromise  by  parties,  and  its  obvious  purpose  is  to  permit 
parties  by  offer,  acceptance  and  judgment  to  compromise  and 
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settle  all  the  matters  involved  in  the  action.  To  compromise 
the  dispute  between  the  parties,  the  appellant  offered  to  allow 
the  respondent  to  take  judgment  for  a  portion  of  the  property 
mentioned,  in  full  settlement  of  the  matters  in  litigation 
between  them.  By  accepting  that  offer,  the  respondent  must 
be  regarded  as  having,  in  good  faith,  intended  to  accept  it  in 
full  satisfaction  and  settlement  of  his  right  to  the  property 
involved  in  that  action,  and  that  the  remainder  should  belong 
to  the  appellant.  This  conclusion  is  within  the  spirit  of  the 
provisions  of  the  Code  relating  to  compromise  of  actions. 
Any  other  determination  would  render  those  provisions  delu- 
sive, and  enable  a  party  to  reap  an  advantage  by  disregarding 
the  intention  of  the  other  party  and  the  evident  purpose  and 
intent  of  the  statute. 

The  respondent  contends  that  section  1730  of  the  Code  of 
Civil  Procedure  is  applicable  to  this  case,  and  that  as  the 
plaintiff  did  not  state  in  his  offer  that  he  was  to  have  judg- 
ment for  the  property  in  question,  the  judgment  entered 
thereon  did  not  have  the  effect  of  estopping  the  defendant 
from  asserting  title  to  it.  As  bearing  upon  this  contention  it 
may  be  observed  that  an  offer  containing  such  a  condition 
would  have  been  ineffectual  to  limit  the  appellant's  right  to 
costs,  as  the  offer  must  be  unconditional.  (Pinckney  v.  Childs, 
7  Bosw.  660 ;  Banna  v.  Dexter,  15  Abb.  Pr.  137,  note.)  It 
must  also  be  one  that  would  not  require  a  severance  of  the 
action.     (Griffiths  v.  Be  Forest,  16  Abb.  Pr.  292.) 

The  case  of  Yates  v.  Fassett  (5  Denio,  21)  is  relied  upon 
by  the  respondent  to  sustain  his  contention.  That  case  arose 
under  the  provisions  of  the  Revised  Statutes  which,  as  we 
have  already  seen,  have  been  repealed  and  the  rule  changed 
by  the  Code.  Moreover,  in  that  case  there  was  a  trial  and  the 
defendant  had  no  judgment  in  his  favor  for  a  return  of  the 
property.  Under  those  circumstances  it  was  held  that  he 
might,  after  demand,  maintain  another  action.  That  case  is 
essentially  different  from  this.  There  the  action  was  tried, 
and,  hence,  governed  by  the  statute  relating  to  such  trials 
.which  was  then  in  force.     In  this  case  there  was  no  trial  or 
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default,  and,  hence,  the  provisions  of  the  Code  relating  to  the 
entry  of  judgment  in  such  cases  have  no  application.  The 
judgment  here  was  the  result  of  the  consent  of  the  parties 
and  must  be  controlled  by  such  consent  and  by  the  statute 
relating  to  that  subject. 

Thus  we  are  led  to  the  conclusion  that  the  respondent,  in 
accepting  the  appellant's  offer,  assumed  and  conceded  the  title 
to  the  hearse  to  be  in  the  appellant,  and  when  the  respondent 
acted  upon  it  and  entered  judgment,  the  judgment  must  be 
regarded  as  conclusive  evidence  that  the  title  to  the  hearse 
was  in  the  appellant. 

Hence,  the  judgment  should  be  reversed  and  a  new  trial 
granted,  with  costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 


John    Kiernan,    Respondent,  v.   The    Dutchess    County 
Mutual  Insurance  Company,  Appellant. 


1.  Fire  Insurance  — Appraisal  at  Instance  op  Company,*  Not  a 
Waiver  of  Forfeiture.  When  an  appraisal  of  the  loss  under  a  fire 
insurance  policy  is  proper  in  any  event,  the  mere  fact  that  one  was  had 
at  the  request  of  the  company  has  no  bearing  upon  the  question  of  a 
waiver  of  forfeiture. 

2.  Laches  in  Assertion  of  Forfeiture.  An  election  by  the  com- 
pany to  insist  upon  the  forfeiture  of  a  fire  insurance  policy  for  a  breach  of 
its  conditions  must  be  asserted  within  a  reasonable  time  after  acquiring 
knowledge  of  the  breach. 

3.  Waiver  of  Forfeiture  Implied  from  Inconsistent  Acts  and 
Silence  —  Chattel  Mortgage.  A  waiver  of  a  forfeiture  of  a  severally 
valued  fire  insurance  policy,  for  the  breach  of  a  warranty  by  the  exist- 
ence of  a  chattel  mortgage  upon  part  of  the  insured  property,  may  be 
inferred,  where,  after  knowledge  of  the  mortgage,  the  company  has 
made  no  exception  of  or  discrimination  against  the  mortgaged  property  in 
the  negotiations  for  the  settlement  of  the  loss,  and  has  objected  to  proofs  of 
loss,  including  the  mortgaged  property,  solely  for  the  reason  that  they 
were  not  based  upon  the  valuation  awarded  by  an  appraisal  which  the 
insured  asserted  to  be  fraudulent  and  void,  without  raising  any  other 
question  than  that  of  values,  or  saying  anything  abDut  an  iutention  to 
forfeit,  until  the  commencement  of  an  action  against  it  upon  the  policy. 
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4.  Appraisal  of  Fire  Loss — Grounds  for  Setting  Aside  —  Con- 
cealed Bias  of  Appraiser.  When  a  false  statement  is  made  by  the 
representative  of  an  insurance  company  in  regard  to  the  attitude  of  a 
proposed  appraiser  of  a  fire  loss,  for  the  purpose  of  inducing  consent  to 
his  appointment,  which  is  in  that  way  obtained,  and  where  concealment 
is  practiced  in  regard  to  his  real  attitude  to  the  company  nominating  him, 
and  when  in  fact  he  is  not  disinterested,  good  ground  is  shown  for  setting 
aside  an  appraisal  which  is  grossly  below  the  actual  loss  sustained, 
although  it  has  been  concurred  in  and  agreed  to  by  the  appraiser  nomi- 
nated by  the  insured. 

Kiernan  v.  D.  Co.  M.  Ins.  Co.,  80  Hun,  602,  affirmed. 

(Argued  May  28,  1896 ;  decided  October  6,  1896.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  July 
20,  1894,  which  affirmed  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  on  trial  at  Special 
Term. 

This  was  an  action  to  set  aside  an  award,  made  by  appraisers 
under  a  policy  of  fire  insurance,  as  fraudulent  and  void  and  to 
recover  the  amount  of  the  policy. 

The  complaint,  in  addition  to  such  allegations  as  are  neces- 
sary to  authorize  a  recovery  upon  a  policy  in  an  action  at  law, 
also  set  forth  the  award  and  alleged  that  the  plaintiff  was 
induced  to  execute  the  arbitration  agreement  and  to  accept 
the  nominee  of  the  defendant  as  one  of  the  appraisers,  by  cer- 
tain false  representations  made  by  a  general  agent  of  the  com- 
pany ;  that  the  award,  made  without  the  aid  of  an  umpire, 
was  inadequate  and  unfair  and  was  owing  to  prejudice  and 
partiality  on  the  part  of  said  appraiser  nominated  by  the 
defendant  and  his  control  over  the  appraiser  nominated  by  the 
plaintiff.  The  answer  denied  all  allegations  tending  to  show 
that  the  award  was  unfair  or  fraudulent  and  alleged  that  the 
policy  was  void,  because  the  personal  property  insured  thereby 
was  incumbered  by  a  chattel  mortgage,  in  violation  of  a  war- 
ranty to  the  contrary. 

Although  the  action  was  in  equity,  the  court  took  an  advis- 
ory verdict  from  a  jury  upon  certain  questions  relating  to  the 
award,  but  the  final  decision,  which  adopted  the  verdict  so 
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far  as  it  went  and  at  the  same  time  disposed  of  the  other 
issues,  was  made  by  the  court.  The  trial  judge  found  the 
facts  in  accordance  with  the  theory^  of  the  complaint,  so  far 
as  the  award  was  concerned,  and  also  found  that  the  defendant 
waived  any  forfeiture  that  it  might  have  invoked  "  by  virtue 
of  any  chattel  mortgage  upon  the  whole  or  any  part  of  the 
personal  property  insured."  Judgment  was  directed  vacating 
the  award  and  that  the  plaintiff  recover  the  full  value  of  the 
property  destroyed,  so  far  as  it  was  covered  by  the  insurance. 
The  policy,  dated  June  15th,  1891,  made  insurance  from  that 
day  until  June  15th,  1894,  to  an  amount  not  exceeding  $2,200, 
upon  certain  property  of  the  plaintiff  as  follows :  $200  on  his 
barn,  $400  on  his  dwelling  house,  $420  on  his  household  fur- 
niture, $100  on  his  farming  implements,  $200  on  his  horses, 
$360  on  his  cows,  $400  on  his  hay  and  grain,  and  $160  on  his 
wagons,  sleighs,  harnesses,  etc.  On  the  7th  of  December, 
1891,  the  house,  barn,  and  substantially  all  of  the  personal 
property  were  destroyed  by  fire,  being  then  worth  over 
$2,200,  as  found  by  the  court,  but  only  $1,037  as  determined 
by  the  appraisers.     Further  facts  appear  in  the  opinion. 

Robert  F.  Wilkinson  for  appellant.  The  court  erred  in 
rejecting  the  defendant's  evidence  of  the  existence  of  a  chattel 
mortgage  upon  a  portion  of  the  insured  property.  (Code  Civ. 
Proc.  §  507 ;  Petrakion  v.  Arbelly,  23  Civ.  Proc.  Rep.  1S3- 
186 ;  Baylies'  Code  Pleading,  17,  221,  222 ;  Thompson  v.  Hair 
bert,  109  K  Y.  329 ;  Wood  on  Fire  Ins.  §  486  ;  Underwood 
v.  F  J.  S.  Ins,  Co.,  57  N.  Y.  500 ;  Bishop  v.  A.  Ins.  Co., 
130  N.  Y.  488 ;  Titus  v.  G.  F.  Ins.  Co.,  81  K  Y.  410-419 ; 
.More  v.  N.  Y.  B.  F.  Ins.  Co.,  130  K  Y.  537;  Armstrong 
v.  A.  Ins.  Co.,  130  N.  Y.  560-565 ;  Rademacher  v.  G.  Ins. 
Co.,  75  Hun,  83-88 ;  Devens  v.  M.  &  T  Ins.  Co.,  83  K.  Y. 
168.)  There  was  no  waiver  by  any  act  of  the  defendant  con- 
nected with  the  adjustment  of  the  loss  or  the  appraisal. 
{Armstrong  v.  A.  Ins.  Co.,  130  N.  Y.  560  ;  Walker  v.  P.  Ins. 
Co.,  89  Hun,  333  ;  Gray  v.  G.  Assur.  Co.,  82  Hun,  380;  Weed 
v.  L.  &  L.  F.  Ins.  Co.,  116  N.  Y.  106 ;  P.  Ins.  Co.  v.  Stevenson, 
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18  Ky.  160 ;  Fitchpatrick  v.  H.  Ins.  Co.,  53  Iowa,  335  ;  John- 
son v.  A.  In*.  Co.,  41  Minn.  396 ;  Murphy  v.  P.,  etc.,  Ins. 
Co.,  7  Allen,  239 ;  Colonius  v.  Ilibernia  Co.,  3  Mo.  App.  56 ; 
Beatty  v.  lis.  Co.,  66  Penn.  St,  9.) 

Hoioard  Chipp,  Jr.,  for  respondent.  The  chattel  mortgage 
covering  a  portion  of  the  personal  property  was  properly 
excluded.  (Knowles  v.  A.  Ins.  Co.,  66  Hun,  220 ;  142  K  Y. 
641 ;  Pratt  v.  D.  H.  M.  F.  Ins.  Co.,  130  N.  Y.  206 ;  A.,  etc.,  Co. 
v.  G.  F  Co.,  20  N.  Y.  Supp.  646  ;  Murray  v.  N.  Y.  L.  Ins. 
Co.,  85  N.  Y.  236  ;  Metropolitan  L.  Ins.  Co.  v.  Meeker,  85  1ST. 
Y.  614;  2  Greenl.  on  Ev.  [12th  ed.]  §  376;  Code  Civ.  Proc. 
§§  507,  508 ;  Moak's  Van  S.  Pleading,  552.)  The  defendant, 
however,  had  no  .right  either  to  allege  or  to  prove  the  exist- 
ence of  a  chattel  mortgage  on  either  the  whole  or  any  part  of 
the  property,  for  it  had  waived  the  defense  sought  to  be 
founded  upon  it,  and  such  waiver  has  been  found  by  the 
court.  (Benninghoffv.  A.  Ins.  Co.,  93  K  Y.  502;  Titus  v. 
G.  F.  Ins.  Co.,  81  N.  Y.  410 ;  Ins.  Co.  v.  Norton,  6  Otto,  234 ; 
Carpenter  v.  C.  Ins.  Co.,  61  Mich.  635 ;  Roby  v.  A.  C.  Ins. 
Co.,  120  K  Y.  510-517;  McNally  v.  Phoenix  Ins.  Co.,  137 
N.  Y.  3S9-397;  Gibbs  v.  Dutchess  Co.  M.  Ins..  Co.,  50  K  Y. 
S.  R.  35 ;  Prentice  v.  Knickerbocker  L.  Ins.  Co.,  77  N.  Y. 
483 ;  N.  W.  M.  L.  Ins.  Co.  v.  Gerrnania  F  Ins.  Co.,  40 
Wis.  446 ;  Webster  v.  Ph&nix  Co.,  36  Wis.  67-72;  Marthi- 
son  v.  H.  B.  Co.,  64  Mich.  372.) 

Vann,  J.  Two  questions  are  presented  by  this  appeal : 
1.  Whether  the  defendant  waived  any  forfeiture  that  other- 
wise it  would  have  had  the  right  to  insist  upon.  2.  Whether 
the  award  was  properly  set  aside.  The  policy  in  question 
contained  the  following  clause  :  "  This  entire  policy  *  *  * 
shall  be  void  if  *  *  *  the  interest  of  the  insured  be 
other  than  unconditional  and  sole  ownership  *  *  *  or  if 
the  subject  of  insurance  be  personal  property  and  be  or 
become  incumbered  by  a  chattel  mortgage."  It  also  con- 
25 
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tained  the  usual  provision  for  an  appraisal  in  case  of  loss  by 
"  two  competent  and  disinterested  appraisers,"  aided,  if  neces- 
sary, by  an  umpire  to  be  chosen  by  them,  and  expressly  pro- 
vided that  the  company  should  not  "  be  held  to  have  waived 
any  provision  or  condition  of  the  policy  or  any  forfeiture 
thereof  by  any  requirement,  act  or  proceeding  on  its  part 
relating  to  the  appraisal." 

As  the  policy  was  issued  upon  different  kinds  of  property, 
each  separately  valued,  the  contract  is  severable,  although  but 
one  premium  was  paid  and  the  amount  of  insurance  was  the 
sum  total  of  the  valuations.  (Pratt  v.  Dwelling  House,  etc., 
Ins.  Co.,  130  K  Y.  206,  221.)  A  policy  containing  the  pro- 
vision above  quoted  in  relation  to  a  forfeiture  in  case  of 
incumbrance  by  chattel  mortgage  was  recently  held  by  this 
court  to  be  void  at  the  option  of  the  company  only  as  to  the 
property  mortgaged,  but  not  as  to  such  property,  separately 
insured,  as  was  free  from  mortgage.  (Knowles  v.  American 
Ins.  Co.,  142  K.  Y.  641,  adopting  opinion  below,  as  reported 
in  66  Hun,  220.)  As  a  warranty  is  for  the  benefit  of  the  com- 
pany, it  may  take  advantage  of  a  forfeiture  based  thereon  or 
may  waive  the  same  if  it  thinks  the  latter  course  will  better 
promote  its  interests.  There  may  be  a  waiver  by  express 
agreement  or  through  estoppel,  but  neither  is  required  to 
effect  that  result,  as  words  or  acts  from  which  an  intention  to 
waive  may  reasonably  be  inferred  are  sufficient,  at  least  when 
acted  upon.  (Titiis  v.  Glens  Falls  Ins.  Co.,  81  N.  Y.  410, 
419 ;  Roby  v.  American  Central  Ins.  Co.,  120  N.  Y.  510, 
517;  Armstrong  v.  Agricultural  Ins.  Co.,  130  N".  Y.  560.) 
The  distinction  between  waiver  and  estoppel,  as  applied  to  the 
law  of  insurance,  is  not  in  all  respects  clearly  defined.  An 
express  waiver  is  in  the  nature  of  a  new  contract,  modifying 
to  some  extent  the  old  one.  It  does  not  require  a  new  con- 
3ideration,  unless  it  is  by  inducing  a  change  of  position,  for 
the  law  of  waiver  seems  to  be  a  "  technical  doctrine,  intro- 
duced and  applied  by  courts  for  the  purpose  of  defeating  for- 
feitures." (People  v.  Manhattan  Co.,  9  Wend.  351,  381 ; 
Knickerbocker  Ins.  Co.  v.  Norton,  96  U.  S.  234.)    An  estop- 
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pel  forbids  the  assertion  of  the  truth  by  one  who  has  know- 
ingly induced  another  to  believe  what  is  untrue  and  to  act 
accordingly.  While  express  waiver  rests  upon  intention,  and 
estoppel  upon  misleading  conduct,  implied  waiver  may  rest 
upon  either,  for  it  exists  when  there  is  an  intention  to  waive 
unexpressed,  but  clearly  to  be  inferred  from  circumstances, 
or  when  there  is  no  such  intention  in  fact,  but  the  conduct  of 
the  insurer  has  misled  the  insured  into  acting  on  a  reasonable 
belief  that  the  company  has  waived  some  provision  of  the 
policy.  {Ronald  v.  Mutual,  etc.,  Life  Assn.,  132  N".  Y.  378  ; 
Armstrong  v.  Agricultural  Ins.  Co.,  supra ;  2  Biddle  on 
Insurance,  §  1052.)  While  the  principle  may  not  be  easijy 
classified,  it  is  well  established  that  if  the  words  and  acts  of 
the  insurer  reasonably  justify  the  conclusion  that  with  full 
knowledge  of  all  the  facts  it  intended  to  "  abandon  or  not  to 
insist  upon  the  particular  defense  afterward  relied  upon,"  a 
verdict  or  finding  to  that  effect  establishes  a  waiver,  which, 
if  it  once  exists,  can  never  be  revoked.  {Trippe  v.  Provident 
Fund  Society,  140  N.  Y.  23  ;  Benninghoff  v.  Agricultural 
Ins.  Co.,  93  K  Y.  495 ;  Brink  v.  Hanover  Fire  Ins.  Co.,  80 
N".  Y.  108 ;  Clements'  Dig.  Insurance  Law,  624,  §  6  ;  2  May 
on  Insurance,  504a ;  2  Biddle  on  Insurance,  1053.) 

As  the  forfeiture  claimed  in  this  case  did  not  extend  to  all 
the  personal  property,  because  the  chattel  mortgage  covered 
only  a  part  thereof,  an  adjustment  of  the  loss  was  necessary, 
and  the  company  had  the  right  to  demand  an  appraisal,  even 
if  it  intended  to  insist  upon  the  breach  of  warranty  as  a 
defense.  Hence  it  is  unnecessary  to  consider  the  effect  of  the 
provision  in  the  policy  that  the  insurer  should  not  be  held  to 
have  waived  any  condition  or  forfeiture  "  by  any  requirement, 
act  or  proceeding  on  its  part  relating  to  the  appraisal."  As 
an  appraisal  was  proper  in  any  event  the  mere  fact  that  one 
was  had  at  the  request  of  the  company  has  no  bearing  upon 
the  question  of  forfeiture,  and  in  reviewing  the  facts  relied 
upon  to  constitute  a  waiver  care  should  be  taken  to  discrim- 
inate between  acts  relating  exclusively  to  the  appraisal  and 
those  wholly  independent  thereof. 
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Prompt  notice  of  the  fire  was  given  to  the  defendant,  and 
Mr.  Vail,  its  president,  at  once  called  on  the  plaintiff  and 
imformed  him  that  the  adjuster  would  be  around  in  a  few 
days  and  "settle  up"  with  him.  When  this  remark  was 
„  made  it  does  not  appear  that  the  company  knew  about  the 
chattel  mortgage  upon  the  cows,  but  before  the  interview 
terminated,  the  plaintiff,  replying  to  questions  put  to  him  by 
the  president,  disclosed  the  fact,  which  elicited  no  comment. 
In  a  short  time  Mr.  Selvage,  the  adjuster  and  general  agent 
of  the  defendant,  saw  the  plaintiff  by  direction  of  Mr.  Vail, 
and  asked  him  as  to  the  nature  and  value  of  the  property,  and 
when,  from  whom  and  at  what  price  he  purchased  the  cows, 
horses,  etc.  The  plaintiff  gave  the  adjuster  full  information 
upon  these  subjects,  furnished  him  with  a  partial  list  of  the 
various  items  of  loss,  and  at  his  request,  the  next  day,  walked 
two  and  one-half  miles  to  Kingston  and  gave  him  a  complete 
schedule  of  the  property  destroyed.  During  the  interview  Mr. 
Selvage  asked  him  what  he  would  "  take  in  cash  to  settle  the 
whole  matter  up,"  and  the  plaintiff  answered  that  he  wanted 
the  face  of  the  policy.  Selvage  said  that  he  did  not  see  how 
they  could  settle  in  that  way  and  suggested  an  appraisal,  and 
after  much  persuasion  the  plaintiff  consented  to  the  appoint- 
ment of  appraisers  before  proofs  of  loss  were  prepared. 
Appraisers  were  selected,  under  circumstances  to  be  mentioned 
hereafter,  and  they  made  an  award  which  was  satisfactory 
to  the  company  only,  and  which  the  court  found  to  be 
"  insufficient  and  false." 

The  defendant  then  prepared  proofs  of  loss  based  upon  the 
award  and  presented  them  to  the  plaintiff  for  execution,  but 
he  refused  to  sign  them.  It  also  offered  him  a  draft  for 
$1,037,  the  amount  of  the  award,  but  he  declined  to  accept  it 
and  thereupon  employed  counsel,  made  out  proofs  of  loss, 
stating  the  value  of  each  kind  of  property  insured  in  separate 
and  distinct  items,  including  that  covered  by  the  mortgage, 
and  served  them  upon  the  defendant.  They  were  promptly 
returned  with  a  letter  from  Mr.  Vail  stating,  in  substance,  that 
they  were  rejected  as  not  in  accordance  with  the  facts  because 
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they  were  not  based  upon  the  award,  and  declining  "  to 
receive  any  proof  of.  loss  made  upon  any  other  basis."  No 
other  ground  was  stated,  and  no  allusion  was  made  to  the 
right  or  the  intention  of  the  company  to  take  advantage  of 
the  chattel  mortgage  clause  in  the  policy.  The  plaintiff  at 
once  re-served  the  proofs  of  loss,  notified  the  defendant  that 
the  appraisal  was  fraudulent  and  void  and  offered  to  have  the 
amount  of  his  loss  settled  "  by  an  honest  appraisement  as  pro- 
vided by  the  policy."  The  company  retained  the  proofs  and, 
so  far  as  appears,  several  months  passed  before  it  intimated 
any  intention  to  insist  upon  a  forfeiture.  During  all  the 
negotiations  there  was  neither  act  done  nor  word  spoken  by 
any  officer  or  agent  of  the  company  indicating  an  intent  to 
rely  upon  the  breach  of  warranty,  or  discriminating  in  any 
way  against  the  property  to  which  the  warranty  related.  The 
policy  was  treated  as  valid  in  every  respect,  and  the  only 
questions  raised  related  to  values.  The  preparation  by  the 
defendant  of  proofs  of  loss,  based  upon  the  award  and  includ- 
ing the  mortgaged  property,  showed  an  intention  to  waive  the 
forfeiture  and  to  rely  upon  the  appraisal.  There  was  no  con- 
dition suggested,  nor  right  reserved,  nor  even  an  allusion  made 
to  the  possibility  that  the  company  might  refuse  to  pay  any- 
thing on  account  of  the  property  in  the  mortgage.  It  did  not 
deny  its  liability  to  pay  for  that  property  until  after  all  nego- 
tiations had  ceased  and  this  action  was  about  to  be  commenced. 
The  officer  who  prepared  and  tendered  the  proofs  of  loss  repre- 
sented the  company,  and  what  he  intended  at  the  time,  the 
company  is  presumed  to  have  intended.  Unless  his  intention 
was  to  pay  the  loss  on  the  mortgaged  property  as  well  as  the 
rest,  why  did  he  insert  it  in  the  proofs  of  loss  ?  Why  did  he 
ask  the  plaintiff  to  swear  to  a  loss  upon  property  that  he  did 
not  intend  to  pay  for  ?  Why  did  he  treat  one  kind  of  property 
the  same  as  another,  unless  he  intended  to  waive  the  breach 
of  warranty  ? 

The  rejection  of  the  proofs  of  loss  solely  for  the  reason  that 
they  were  not  based  upon  the  award,  without  saying  anything 
about  an  intention  to  forfeit,  indicates  that  no  such  intention 
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existed.  Where  an  insurance  company  returned  proofs  of 
loss  for  alleged  irregularity,  without  insisting  upon  a  known 
breach  of  warranty  as  to  occupancy,  it  was  held  that  a  waiver 
of  the  breach  might  have  been  found.  {McNally  v.  Phoenix 
Lis.  Co.,  137  N.  Y.  389.)  While  the  act  was  of  less  signifi- 
cance in  the  case  now  before  us  than  in  the  case  cited,  because 
the  warranty  under  consideration  did  not  affect  all  the  prop- 
erty, it  has  a  direct  and  important  bearing  upon  the  question 
of  intent.  By  the  acts  and  declarations  referred  to,  the  com- 
pany treated  the  policy  as  valid  in  all  its  parts,  and  showed  an 
intention  to  abandon  the  defense  afterward  insisted  upon. 
The  insurance  was  recognized  as  in  force  upon  the  property 
mortgaged,  the  same  as  it  was  upon  all  the  rest.  An  election 
to  forfeit  must  be  asserted  within  a  reasonable  time,  and  the 
company  should  have  made  an  exception  of  the  cows  during 
the  negotiations,  if  it  intended  to  exclude  them  from  sharing 
in  the  benefit  of  the  policy.  When  the  plaintiff  refused  to 
accept  payment  of  the  amount  fixed  by  the  award,  it  was  unfair 
to  not  then  tell  him  that  the  forfeiture  would  be  enforced,  if 
that  was  the  intention.  It  was  misleading  to  reject  the  proofs 
because  they  did  not  conform  to  an  award  that  embraced  all 
the  property,  and  afterward  to  claim  that  a  part  of  the  prop- 
erty was  not  covered  by  the  insurance  on  account  of  the 
chattel  mortgage.  The  most  of  the  acts  of  the  company 
tending  to  show  its  intent  to  waive  the  forfeiture,  were  inde- 
pendent of  the  appraisal,  for  some  of  them  preceded,  while 
others  followed  it.  They  did  not  bear  such  a  relation  to  it  as 
to  be  excluded  from  consideration  under  the  clause  of  the 
policy  upon  the  subject  of  waiver.  Without  prolonging  the 
discussion  upon  this  point,  we  announce  as  our  conclusion 
that  the  evidence,  independent  of  all  acts  relating  to  the 
appraisal,  sustains  the  finding  of  a  waiver  by  the  trial  court. 
The  plaintiff  was  induced  to  accept  Mr.  Vischer  as  one  of 
the  appraisers  upon  the  representation  of  Mr.  Selvage,  as  the 
trial  court  found,  that  he  "  was  a  business  man,  a  resident  of 
Kingston  and  an  impartial  and  disinterested  person  to  act  as 
appraiser."     In  fact  he  did  not  live  in  Kingston,  but  in  Syra- 
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cuse.  He  was  not  a  business  man,  in  the  ordinary  sense  of 
those  words,  but  a  professional  insurance  adjuster  of  long 
experience,  who  was  then  in  the  employment  of  an  associa- 
tion of  insurance  companies  engaged  in  adjusting  insurance 
rates  in  the  city  of  Kingston.  He  was  a  friend  of  Mr.  Sel- 
vage, had  been  associated  with  him  in  the  adjustment  of 
losses  "  on  the  side  of  the  insurance  companies,"  and  had  been 
visited  by  him  at  his  house  in  Syracuse.  He  had  adjusted 
many  losses  in  behalf  of  insurers,  and  for  twenty  years  had 
been  engaged  in  the  insurance  business.  His  extensive  experi- 
ence had  made  him  skillful,  and  constant  employment  by 
insurance  companies  had  given  his  mind  an  honest  bias  in 
their  favor.  The  other  adjuster,  Mr.  Coutant,  was  a  man  of 
no  experience  in  such  matters,  so  that  Mr.  Vischer  took  the 
leading  part  in  fixing  values.  Although  neither  of  them  had 
ever  seen  the  property,  when  the  plaintiff  asked  leave  to  be 
present  at  the  appraisal  so  as  to  describe  the  various  articles 
and  state  their  value,  they  refused  permission,  through  Mr. 
Vischer,  and  excluded  both  him  and  Mr.  Selvage  from  the 
room.  Mr.  Coutant  testified  that  Vischer's  estimates  usually 
prevailed  ;  that  they  differed  as  to  the  value  of  the  buildings, 
but  Mr.  Vischer  inserted  his  own  estimate,  saying,  "We  will 
put  the  figures  down  now  and  go  on,"  but  they  never  returned 
to  the  subject,  and  Mr.  Coutant  thoughtlessly  signed  the 
awrard  with  these  figures  unchanged  and  with  no  actual  meet- 
ing of  minds  in  relation  to  them.  While  all  this  was  strenu- 
ously denied  by  witnesses  for  the  defendant,  it  was  admitted 
that  Mr.  Selvage  did  not  tell  the  plaintiff  that  his  nominee 
for  appraiser  was  an  insurance  adjuster. 

The  evidence  tended  to  show  and  the  trial  court  found  that 
Mr.  Vischer  dominated  and  controlled  the  mind  of  Mr.  Cou- 
tant, and  that  the  former  was  not  an  impartial  and  disinter- 
ested person  to  act  as  appraiser.  It  is  impossible  to 
distinguish  this  branch  of  the  case  from  the  principle  that 
governed  our  decision  in  Bradshavj  v.  Agricultural  Ins.  Co. 
(137  N.  Y.  137) ;  and  we  close  our  review  by  repeating  the 
words   of  Judge   Peckiiam,  written  upon  that  appeal  and 
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applying  them  to  the  appeal  now  before  us  :  "  When  a  false 
statement  is  made  in  regard  to  the  attitude  of  a  proposed 
appraiser  for  the  purpose  of  inducing  consent  to  his  appoint- 
ment, which  is  in  that  way  obtained,  and  where  concealment 
is  practiced  in  regard  to  his  real  attitude  to  the  company 
nominating  him,  and  when  in  fact  he  is  not  disinterested,  good 
ground  is  shown  for  setting  aside  an  appraisal  which  is  grossly 
below  the  actual  loss  sustained,  although  it  has  been  concurred 
in  and  agreed  to  by  the  appraiser  nominated  by  the  insured." 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 
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_5_      I  1.  Statutory  Construction  —  Repeal  by  Implication,  by  Amend- 

ment—Rule Controlled  by  Legislative  Intent.  The  rule  as  to  the 
effect  of  a  statute  amending  a  former  statute  "so  as  to  read  as  follows," 
in  operating  the  repeal  or  merger  of  the  former  law,  is  not  so  absolute 
and  unqualified  as  not  to  be  made  to  yield  to  a  contrary  intention  when  it 
is  found  in  the  nature  of  the  case,  in  the  language  employed,  and  in  the 
course  of  contemporaneous  legislation  on  the  same  subject. 

2.  The  Stock  Corporation  Law  —  Liability  op  Directors  on 
Failure  to  File  Annual  Report  —  §  80,  Chap.  504,  Laws  of  1890, 
Never  Repealed.  Section  30  of  chapter  564,  Laws  of  1890  (the  Stock 
Corporation  Law),  which  went  into  effect  May  1,  1891,  requiring  business 
corporations  to  file  a  report  within  twenty  days  from  January  first  in  each 
year,  and,  in  case  of  failure,  milking  the  directors  liable  for  all  the  debts 
of  the  corporation  then  existing,  and  for  all  contracted  before  filing  the 
report,  was  not  intended  to  be,  and,  therefore,  was  not,  repealed  by  impli- 
cation by,  nor  were  its  unchanged  provisions  merged  in,  chapter  2,  Laws 
of  1892,  which  went  into  effect  January  14,  1892,  and  which  amended  the 
former  statute  "so  as  to  read  as  follows ''  in  several  material  respects, 
including  the  giving  of  the  whole  month  of  January  in  which  to  file  the 
report,  and  which  amending  statute  was  expressly  repealed  by  section  34 
of  chapter  687,  Laws  of  1892,  which  went  into  effect  May  18,  1892,  on 
which  same  day  chapter  688,  Laws  of  1892,  also  went  into  effect,  by  which 
the  original  section  30  of  the  act  of  1890  was  amended  and  enacted  in  its 
present  form. 

3.  Compliance  with  §  30,  Chap.  564,  Laws  op  1890,  Required  in 
January,  1892.     Section  30  of  chapter  564,  Laws  of  1890,  not  having 
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been  repealed  by,  nor  its  unchanged  provisions  merged  in,  chapter  2, 
Laws  of  1892,  the  duty  to  file  the  report  under  that  section,  and  the 
liability  of  directors  on  failing  to  file  it,  were  never  suspended,  but  were 
continued,  and  business  corporations  were  bound  to  file  the  required  report 
during  the  month  of  January,  1892,  before  the  fourteenth  day  of  that 
month,  under  the  original  law,  or,  if  not  then  filed,  during  the  remainder 
of  the  month  under  the  same  iaw  as  amended;  and,  on  failure  so  to  do, 
the  liability  of  the  directors  attached. 

4.  Failure  to  File  Report  in  1892 — Action  toEnfopce  Director's 
Liability  for  Debt  of  Corporation.  Since  section  30  of  chapter  564, 
Laws  of  1890,  has  never  been  abrogated  or  suspended,  although  amended, 
an  action  lay  in  October,  1895,  under  the  laws  then  in  force,  to  hold  a 
director  of  a  business  corporation  personally  liable  for  a  debt  of  the  cor- 
poration contracted  in  December,  1892,  by  reason  of  the  failure  of  the 
directors  of  the  corporation  to  make  and  file  any  report  during  the 
year  1892. 

5.  Practice  —  Appeal  —  Question  of  Law  Certified  to  Court  of 
Appeals.  An  appeal  from  the  interlocutory  judgment  or  order  which 
decided  the  question,  while  not  reviewable  of  itself,  is  proper  to  enable 
the  Court  of  Appeals  to  entertain  a  question  of  law  certified  to  it  by  the 
Appellate  Division  of  the  Supreme  Court  for  decision. 

Bank  of  Metropolis  v.  Faber,  1  App.  Div.  341,  affirmed. 

(Argued  June  8,  1896;  decided  October  6,  1896.) 

Appeal  from  order  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  February  14, 
1896,  and  from  an  interlocutory  judgment  of  the  Supreme 
Court,  entered  February  17, 1896,  which  affirmed  an  interlocu- 
tory judgment  of  the  Court  of  Common  Pleas  for  the  city 
and  county  of  New  York,  in  favor  of  plaintiff,  overruling  a 
demurrer  to  the  complaint. 

The  case  was  brought  up  by  a  certificate  from  the  Appel- 
late Division,  which  certified  the  following  question  of  law  for 
decision  :  "  Whether,  under  the  laws  of  the  state  of  New  York, 
in  force  at  the  time  of  the  commencement  of  this  action,  the 
defendant  can  or  cannot  be  held  personally  liable  for  the  debts 
of  the  F.  J.  Kaldenberg  Company,  set  out  and  described  in 
the  complaint,  by  reason  of  the  failure  of  the  directors  of  said 
corporation  to  make  and  file  a  report  during  the  year  1892." 

The  nature  of  the  action  (which  was  commenced  Octo- 
ber 2,  1895)  and  the  facts,  so  far  as  material,  are  stated  in  the 

opinion. 
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B.  F.  Tracy  for  appellant.  The  defendant  cannot  be  held 
liable  for  a  penalty  arising  under  chapter  2  of  the  Laws  of 
1892,  because  that  law  was  repealed  by  chapter  687  of  the 
Laws  of  1892,  unless  the  repealing  statute  contained  a  suffi- 
cient saving  clause.  {Nash  v.  White's  Bank  of  B.,  105  X.  Y. 
243 ;  V.  W.  P.  <&  F  M.  M.  Co.  v.  Beecher,  97  X.  Y.  651 ; 
Curtis  v.  leavitt,  15  X.  Y.  9;  Sturgis  v*.  Spofford,  45  X.  Y. 
452;  People  v.  Wilmerding,  136  X.  Y.  363;  People  ex  rel.  v. 
Ed.  of  Supra.,  67  N.  Y.  109.)  The  repeal  of  chapter  2  of  the 
Laws  of  1892  did  not  revive  section  30  of  chapter  564  of  the 
Laws  of  1S90.  {People  ex  rel.  v.  Bd,  ofSuprs.,  67  X.  Y.  109 ; 
People  v.  Wilmerding,  136  X.  Y.  363;  In  re  Prime,  136  X. 
Y.  347 ;  In  re  R.  W.  Comrs.,  M  X.  Y.  413.)  The  Statutory 
Construction  Law  did  not  change  the  rule  of  construction  as 
laid  down  in  the  case  of  People  v.  Wilmerding.  (Laws  of 
1892,  chap.  677  ;  White  v.  Inebriates'  Home,  141  X.  Y.  123.) 
Section  34  of  chapter  687  of  the  Laws  of  1892  in  express 
terms  provides  that  the  repeal  of  a  law  by  it  repealed  shall  not 
revive  a  lawr  repealed  by  such  repealed  law.  (Laws  of  1892, 
chap.  2;  V.  W.  P.  tfc  F  J/.  M.  Co.  v.  Beecher,  97  X.  Y. 
651 ;  Knox  v.  Baldwin,  80  X\  Y.  610;  Laws  of  1892,  chap. 
687,  §  34.)  There  is  nothing  contained  in  either  chapter  687 
or  chapter  688  of  the  Laws  of  1892  that  can  be  construed  as 
a  re-enactment  of  section  30  of  chapter  564  of  the  Laws  of 
1890.  {Board  of  Health  v.  Sehmades,  3  Daly,  282  ;  Ottman 
v.  Hoffman,  7  Misc.  Rep.  714.)  If  section  30  of  chapter  564  of 
the  Laws  of  1890  became  revived  either  by  the  repeal  of 
chapter  2  of  the  Laws  of  1892,  or  by  words  of  re-enactment 
contained  in  chapter  687  or  chapter  688  of  the  Laws  of  1892, 
the  revival  could  not  take  effect  as  of  a  date  anterior  to  May 
18,  1892.  {In  re  D.  cfe  II.  C.  Co.,  129  X.  Y.  105  ;  People  v. 
O'Brien,  111  X.  Y.  60;  In  re  Van  Kleeck,  121  X.  Y.  701.) 
There  is  no  appropriate  saving  clause  contained  in  chapter 
687  under  which  the  defendant  can  be  held  liable.  {Bri/se 
v.  Piatt,  80  X.  Y.  381;  Wallace  v.  Walsh,  125  N.  Y.  26; 
Whitaker  v.  JUasterton,  106  X.  Y.  280.)  Xor  does  the  sav- 
ing clause  contained  in  the  Statutory  Construction  Law  make 
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the  defendant  liable.  (Ottman  v.  Hoffman,  7  Misc.  Rep. 
714.)  Chapter  688  of  the  Laws  of  1892  superseded  and 
repealed  whatever  previous  legislation  there  was  then  left  in 
force  which  provided  for  the  tiling  of  annual  reports  by  cor- 
porations. ( V,  W.  P.  <&  F.  M.  M.  Co.  v.  Beecher,  97  N. 
Y.  651;  Knox  v.  Baldwin,  80  K  Y.  610.)  Chapter  688 
of  the  Laws  of  1892  did  not  retain  the  liabilities  under 
the  previous  law  of  which  it  was  an  amendment.  (  V. 
W.  P.  &  F.  M.  M.  Co.  v.  Beecher,  97  N.  Y.  651; 
Knox  v.  Baldwin,  80  N.  Y.  610.)  No  liability  can  attach 
under  chapter  688  of  the  Laws  of  1892.  {In  re  D.  <&  II.  Co., 
129  N.  Y.  112;  People  v.  O'Brien,  111  N.  Y.  60;  In  re 
Van  K leech,  121  N.  Y.  701.)  The  rule  of  construction  which 
governs  actions  of  this  nature,  and  statutes  upon  which  they 
depend,  is  the  strictest  known  to  the  law,  and  every  implica- 
tion and  presumption  favorable  to  the  defendant  will  be 
indulged  in  by  the  court,  and  no  implication  or  presumption 
favorable  to  the  plaintiff  wrill  be  allowed  by  the  court. 
(Bruce  v.  Piatt,  80  N.  Y.  381;  Wallace  v.  Walsh,  125  N. 
Y.  26 ;  Whitaker  v.  Masterton,  106  N.  Y.  280 ;  W.  A.  Co. 
v.  Barlow,  63  N.  Y.  62 ;  Wiles  v.  Suydam,  64  N.  Y.  173 ; 
Bonnell  v.  Griswold,  80  N.  Y.  128,  135 ;  Brackett  v.  Gris~ 
wold,  103  N.  Y.  425  ;  McComb  v.  Belknap,  30  Abb.  [N.  C] 
119.) 

D.  M.  Porter  for  respondent.  The  appeal  from  the  order 
affirming  the  interlocutory  judgment  is  erroneous  and  should 
be  dismissed.  (F.  Nat  Bank  of  C.  v.  Eaton,  85  Hun,  106  ;  Lee 
v.  Timken,  81  Hun,  81 ;  McKeown  v.  Officer,  127  K  Y.  687 ; 
Denslow  v.  Bush,  9  Misc.  Rep.  337 ;  Nealon  v.  Frisbie,  D 
Misc.  Rep.  660.)  The  appeal  from  the  interlocutory  judg- 
ment should  be  dismissed  with  costs  because  no  appeal  can  be 
taken  from  an  interlocutory  judgment,  and  none  has  been 
allowed  from  the  whole  interlocutory  judgment.  (Laws  of 
1895,  chap.  946,  §  190,  subd.  2.)  Plaintiff  can  recover  under 
section  30  of  the  Laws  of  1890  as  amended  by  the  Laws  of  1892. 
(P.  8.  &  G.  P.  Co.  v.  Connell,  86  Hun,  319 ;  K  M.  Co.  v.  Con- 
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nell,  88  Hun,  254.)  Inasmuch  as  the  three  laws  of  1890  and 
1892  required  an  annual  report,  the  defendant  should  have  tiled 
a  report,  if  it  had  been  done  after  May  18, 1892,  under  chapter 
688  of  the  Laws  of  1892,  pages  1824-1832.  (Chandler  v. 
Iloag,  2  Hun,  613;  63  N.  Y.  624;  Boughton  v.  Otis,  21  N. 
Y.  261;  Williams  v.  Bernheimer,  5  Minn.  288;  Turner  v. 
Saunders.  5  111.  527;  In  re  Prime,  136  N.  Y.  347;  Ely  v. 
Ilolton,  15  N.  Y.  595 ;  Mortimer  v.  Chambers,  63  Hun,  335; 
Close  v.  Potter,  2  Misc.  Rep.  1 ;  Moore  v.  Mausert,  49  N. 
Y.  332;  People  v.  Wihntrding,  136  K  Y.  363.) 

O'Brien,  J.  This  appeal  presents  the  question  as  to  the 
sufficiency  of  the  complaint  in  an  action  against  the  trustee 
or  director  of  a  business  corporation  to  hold  him  for  the 
debt  of  the  corporation,  when  there  was  neglect  or  omission 
to  file  the  annual  report  of  the  condition  of  the  corpora- 
tion. There  was  a  demurrer  to  the  complaint,  which  has 
been  overruled  by  the  courts  below,  and  the  question  of 
law  has  been  certified  to  this  court  by  the  Appellate  Division. 
In  a  broader  sense  the  case  involves  the  inquiry  whether  there 
was  any  law  in  force  under  which  the  defendant  could  be  held 
liable  for  the  debt  of  the  corporation  of  which  he  was  a 
trustee.  The  action  is  upon  a  note  made  by  the  corporation 
for  $1,129.61,  dated  December  31,  1892,  payable  four  months 
after  date,  which  was  discounted  by  the  plaintiff.  This  debt, 
therefore,  matured  about  May  1,  1893,  and  was  not  paid. 
During  the  year  1892  the  defendant  was  one  of  the  directors 
of  the  corporation,  and  it  is  conceded  that  it  filed  no  report 
for  that  year.  The  learned  counsel  for  the  defendant  admits, 
for  the  purposes  of  all  the  questions  in  this  case,  at  least,  that 
his  client  violated  the  law  by  neglecting  to  file  the  report  or 
procure  it  to  be  filed  in  the  month  of  January,  1892,  but  he 
contends  that  the  law  which  was  thus  disregarded,  and  the 
only  law  in  force  at  the  time  the  duty  should  have  been  per- 
formed, was  repealed  before  the  debt  was  contracted,  and 
hence  his  client  cannot  be  held.  If  the  premises  upon  which 
this  argument  has  been  constructed  are  correct  the  legal  con- 
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elusion  would  necessarily  follow.  {Nash  v.  Whites  Bank  of 
Buffalo,  105  N.  Y.  243 ;  Victory  Webb  Printing,  etc.,  Mfg. 
Co.  v.  Beechet^  97  N.  Y.  651.) 

It  is  entirely  clear  that  §  30  of  ch.  564  of  the  Laws  of 
1890,  which  went  into  effect  on  May  1,  1891,  required  the 
corporation  to  file  the  report,  and  in  case  of  failure,  made  the 
directors  liable  for  all  the  debts  of  the  corporation  then  exist- 
ing, and  for  all  contracted  before  filing  the  same.  This  statute 
was  a  part  of  the  general  revision  of  the  statutes,  known  as  the 
Stock  Corporation  Law,  and  was  intended  when  passed  to  be 
a  permanent  provision  of  law  on  this  subject.  It  cannot  be 
denied  that  it  imposed  liability  upon  the  defendant  for  the 
payment  of  the  debt  described  in  the  complaint,  unless  the 
report  was  filed  within  twenty  days  from  January  1,  1892,  as 
it  was  not.  So  far  the  case  is  clear.  But  this  statute  was 
amended  by  ch.  2  of  the  Laws  of  1892,  which  went  into 
effect  January  14,  1892,  "so  as  to  read  as  follows."  The 
amendment  then  gives  the  whole  month  of  January  within 
which  to  file  the  report,  changes  the  form  of  the  report,  and 
the  officers  by  whom  it  could  be  verified,  drops  out  words  con- 
tained in  the  original  law  and  adds  or  substitutes  new  ones. 

Tliis  enabled  the  corporation  to  file  the  report  on  any  day 
during  the  month  of  January,  1892,  but  it  did  not.  This 
amendment  was  itself  repealed  in  express  terms  by  ch.  687, 
§  34,  Laws  of  1892,  which  went  into  effect  May  18,  1892,  and 
by  ch.  688,  §  30,  Laws  of  1892,  which  went  into  effect  on 
the  same  day.  The  original  §  30  of  the  Stock  Corporation  Law, 
providing  for  filing  the  report  and  for  liability  of  directors  in 
case  of  neglect,  was  amended  and  enacted  in  the  form  in  which 
it  now  appears  in  the  revision  of  the  statutes. 

From  all  this  confused  and  complicated  legislation  the 
learned  counsel  for  the  defendant  has  constructed  an  able  and 
ingenious  argument,  the  whole  point  and  purpose  of  which  ia 
to  show  that  the  original  law  was  repealed  by  the  amendment 
of  January  14,  1892,  and  that  in  turn  was  expressly  repealed 
by  the  act  of  May  18, 1892,  and  that  repeal  carried  with  it  the 
original  law,  and  thus  that  all  laws  which  imposed  a  liability 
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or  penalty  upon  the  defendant  for  failure  of  the  corporation 
of  which  he  was  a  director  to  tile  a  report  in  the  month  of 
January,  1892,  were  completely  swept  away  before  the  debt 
in  suit  was  created,  and,  of  course,  before  the  commencement 
of  this  action. 

This  argument  has  been  answered  in  the  very  able  opinion 
of  the  court  below  (1  App.  Div.  341)  and  we  might  very  well 
rest  our  decision  of  this  appeal  upon  that  opinion,  but  for 
some  criticism  upon  it  which  appears  in  the  brief  of  the* 
learned  counsel  for  the  defendant  in  this  court.  The  argu- 
ment assumes  as  a  fundamental  postulate  that  section  thirty 
of  the  Stock  Corporation  Law  of  1890  was  repealed  by  the 
■amendment  of  January  14,  1892,  and  that  from  the  passage 
of  that  amendment,  the  original  law  ceased  to  exist  and  was 
annihilated  and  annulled.  These  expressions  are  found  in 
the  opinion  of  the  learned  judge  who  wrote  in  the  case  of  the 
People  v.  Wilmerding  (136  K  Y.  363).  The  question  there 
was  whether  a  certain  statute  which  all  agreed  had  been 
repealed  was  revived  by  a  repeal  of  the  repealing  act. 
{White  v.  Inebriates'  Home,  141  K  Y.  127.)  That  case 
stood  upon  peculiar  facts  not  present  here  and  moreover 
recognized  the  authority  of  In  re  Prime  (136  N.  Y.  347)  and 
In  re  Rochester  Water  Commissioners  (66  N.  Y.  41o). 

In  the  Prime  case  the  law  is  thus  stated  :  When  a  statute 
•amends  a  former  statute  "  so  as  to  read  as  follows  "  it  operates 
as  a  repeal  by  implication  of  inconsistent  provisions  in  the 
former  law  and  of  provisions  therein  omitted  in  the  latter. 
When  the  amendatory  act  re-enacts  provisions  of  the  former 
law  either  ipsissimis  verbis  or  by  the  use  of  equivalent 
though  different  words,  the  law  will  be  regarded  as  having 
been  continuous,  and  the  new  enactment,  as  to  6uch  parts, 
vriil  not  operate  as  a  repeal,  so  as  to  affect  a  duty  accrued 
under  a  prior  law,  although,  as  to  all  new  transactions,  the 
later  law  will  be  referred  to  as  the  ground  of  the  obligation. 
The  effect  upon  a  prior  statute  of  a  subsequent  amendment 
u  so  as  to  read  as  follows  "  is  not  to  be  determined  in  all  cases 
by  any  fixed  and  absolute  rule,  but  frequently  becomes  a  ques- 
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tion  of  legislative  intent  to  be  determined  from  the  nature 
and  language  of  the  amendment,  from  other  acts  passed  at  or 
about  the  same  time  and  from  all  the  circumstances  of  the 
case.  The  duty  of  the  courts  is  to  give  effect  to  the  legisla- 
tive intent  rather  than  the  literal  terms  of  the  act.  {In  re 
Rochester  Water  Commissioners,  supra ;  Smith  v.  People^ 
47  N.  Y.  330  ;  People  ex  rel.  Furmanv.  Clute,  50  K  Y.  451.) 

The  defendant's  counsel  argues  that  in  the  opinion  below 
the  legislative  intent,  apparent  at  the  passage  of  the  repealing 
and  other  acts  which  went  into  effect  on  May  18,  1892,  is 
made  to  govern  another  act  passed  on  January  14  previously. 
Acts  passed  at  the  same  legislative  session  and  by  the  6ame 
body  of  legislators,  on  the  same  subject,  should  certainly  be 
considered  when  it  becomes  important  to  ascertain  the  inten- 
tion of  an  amendment  or  an  express  repeal. 

When  the  legislature  of  1892  met,  the  Stock  Corporation 
Law,  which  was  a  careful  revision  of  all  previous  laws  on  that 
subject,  made  by  a  commission  acting  under  the  direction  of 
the  legislature,  had  been  in  force  but  a  few  months  when  ch. 
2  of  the  Laws  of  1892  was  passed,  amending  the  general 
law.  It  is  scarcely  possible  to  conceive  that  the  legislature 
actually  intended  by  the  amendment  to  displace  section  thirty 
of  the  original  law  from  its  place  as  part  of  the  revised  system 
of  statute  law  and  to  substitute  the  amendment  in  its  place. 
That  conclusion  must  be  reached,  if  at  all,  not  from  the  cir- 
cumstances or  inherent  probabilities  of  the  case,  but  by  the 
application  of  some  arbitrary  rule  as  to  the  legal  effect  of 
amendments  in  that  form.  That  rule  is  not  so  absolute  and 
unqualified  as  not  to  be  made  to  yield  to  a  contrary  intention 
when  it  is  to  be  found  in  the  nature  of  the  case,  in  the  lan- 
guage employed  and  in  the  course  of  contemporaneous  legisla- 
tion on  the  same  subject.  We  conclude,  therefore,  that  there 
was  no  intention  to  repeal  section  thirty  of  the  Stock  Corpora- 
tion Law  or  to  merge  its  unchanged  provisions  in  the  amend- 
ment of  January  14,  1892,  but  that  it  was  continued  in  the 
sense  that  it  was  still  capable  of  further  amendment.  There 
was  no  intention  to  absorb  it  in  the  amendment,  but  simply  to 
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amend  and  change  it  in  the  particulars  indicated.  This  view 
is  reinforced  by  the  circumstance  that  when,  four  months 
afterward,  the  same  legislature  repealed  the  amendment  it 
amended  the  original  law,  thus  recognizing  its  continued 
existence,  and  at  the  same  moment  and  in  the  same  breath, 
declared  by  section  thirty-one  (Ch.  677,  Laws  1892)  that  the 
repeal  of  any  provision  of  a  statute  which  amends  a  provision 
of  a  prior  statute,  leaves  such  prior  provision  in  force,  uuless 
the  amendatory  statute  be  a  substantial  re-enactment  of  the 
statute  amended,  which  ch.  2  of  the  Laws  of  1892  was  not. 
The  duty  to  tile  the  report  under  §  30  of  the  Stock  Corpora- 
tion Law  of  1890,  and  the  liability  for  failing  to  file  it,  were 
never  for  a  moment  suspended  by  repeal  or  otherwise  abro- 
gated, but  were  continued  through  all  the  changes,  and  existed 
when  the  default  occurred.  The  corporation,  of  which  the 
defendant  was  a  director,  was  bound  to  file  it  during  the  month 
of  January,  1892,  before  the  14th  day  of  that  month,  under 
the  original  law,  or  if  not  then  filed,  during  the  remainder  of 
the  month,  under  the  same  law  as  amended.  When  the  debt 
described  in  the  complaint  was  contracted,  and  when  this 
action  was  commenced,  that  law  still  existed,  though  in  another 
form,  its  identity  and  validity  having  teen  saved  from  destruc- 
tion by  the  intention  of  the  legislature,  manifested  through  the 
various  acts  referred  to. 

When  the  amendatory  act  (Ch.  2,  Laws  of  1892)  was  passed, 
§  72  of  ch.  564,  Laws  of  1890,  was  in  force,  and  that 
declared  the  legislative  policy  in  regard  to  the  various  laws 
embraced  in  the  revision  which  was  called  the  Stock  Corpora- 
tion Law.  It  provided  that  so  far  as  its  provisions  were  sub- 
stantially the  same  as  the  laws  existing  before  it  took  effect, 
they  should  be  construed  as  a  continuation  of  such  laws,  modi- 
fied or  amended  according  to  the  language  employed  and  not 
as  new  enactments.  Therefore,  section  thirty  of  the  act  was 
not  itself  to  be  regarded  as  a  new  enactment  but  a  continuation 
of  prior  laws.  It  can,  we  think,  be  said  with  good  reason,  that 
this  general  rule  or  policy  expressed  in  the  form  of  a  statute, 
followed  the  section  through  all  subsequent  amendments,  con- 
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tinuing  the  law  with  its  modifications  as  the  old  law  and  not 
as  a  new  enactment,  so  that  there  was  no  period  of  time  when 
it  could  he  said  that  the  old  law  had  ceased  to  exist. 

The  learned  counsel  for  the  plaintiff  insists  that  the  appeal 
should  be  dismissed  because  irregularly  made,  since  it  is  from 
the  judgment  or  order  and  not  from  the  question  certified  to  us 
for  decision.  To  adopt  this  view  would  involve  difficulties 
and  anomalies  in  practice  which  we  need  not  now  point  out. 
It  is  sufficient  to  say  that  we  have  not  been  informed  by  the 
argument  of  any  procedure  in  this  state  that  will  enable  us  to  . 
review  a  question  passed  upon  in  the  court  below,  in  an  action 
pending  there,  otherwise  than  upon  an  appeal  from  the  judg- 
ment or  order  which  decided  the  question. 

The  order  appealed  from  should  be  affirmed,  with  costs,  the 
question  answered  in  the  affirmative,  with  leave  to  the 
defendant  to  answer  within  twenty  days  upon  payment  of 
costs. 

All  concur. 

Ordered  accordingly.' 


Francis  Charles  Le  Marchant  et  al.,  Composing  the  Firm  of 
H.  S.  Lefevre  &  Co.,  Respondents  and  Appellants,  v.  John 
G.  Moore  et  al.,  Composing  the  Firm  of  Moore  &  Schley, 
Appellants  and  Respondents. 

1.  Sale  —  Pledge  —  Ownership  of  Stocks  Bought  by  Stock- 
broker on  Account  op  a  Banker,  for  an  Undisclosed  Customer — 
Transfer  of  Title  from  Banker  to  Customer-—  Rights  of  Customer 
in  Stocks  Retained  by  Broker  as  Security  for  Banker's  Account. 
If  a  customer  orders  his  banker  to  buy  certain  shares  of  stock  for  him, 
and  the  banker,  without  disclosing  the  name  of  his  customer,  thereupon 
instructs  a  stockbroker,  who  is  his  correspondent  and  with  whom  he 
has  an  account,  to  buy  the  stock  on  his  account,  and  the  broker  buys  the 
stock  accordingly,  and  the  banker,  instead  of  forwarding  the  money, 
allows  the  amount  paid  for  the  stock  to  be  charged  against  him  and  the 
stock  to  remain  with  the  broker  as  collateral  security  for  any  balance  that 
may  be  owing  on  his  general  account,  the  banker  becomes  the  owner,  and 
the  broker  the  pledgee  in  possession,  of  the  stock;  and  if  the  banker  then 
27 
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notifies  his  customer  that  the  stock  has  been  bought,  as  ordered,  the 
banker's  title  to  the  stock  thereby  passes  to  the  customer,  subject  (where 
the  customer  has  a  balance  to  his  credit  with  the  banker  sufficient  to  pay 
for  the  stock)  only  to  the  lien  of  the  broker,  and  cannot  thereafter  pass  by 
the  banker's  assignment  in  insolvency  to  his  assignee. 

2.  Marshalling  Pledged  Securities.  In  such  a  case,  the  banker's 
customer,  on  notifying  the  broker  of  his  ownership  of  the  stock,  is  enti- 
tled to  have  timely  notice  of  any  sale  thereof,  and  to  have  other  stocks 
or  securities  in  the  broker's  hands  belonging  to  the  banker  first  sold  and 
applied  on  the  banker's  indebtedness;  and  if  any  balance  from  the  sale  of 
the  customer's  stock  is  turned  over  by  the  broker  to  the  assignee  in  insol- 
vency of  the  banker,  the  customer  may  recover  the  amount  thereof  from 
the  broker. 

3.  Appeal  —  Submission  op  Controversy — Facts  Not  in  Submis- 
sion. On  appeal  from  a  judgment  rendered  upon  the  submission  of  a 
controversy,  the  Court  of  Appeals  cannot  assume  the  existence  of  facts 
not  incorporated  in  the  submission,  for  the  purpose  of  reversing  or  add- 
ing to  the  judgment. 

Le  Marchant  v.  Moore,  79  Hun,  352,  affirmed. 

(Argued  June  1,  1896;  decided  October  6,  1896.) 

Cross-appeals  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  June 
20,  1894,  upon  a  submission  of  a  controversy  under  section 
1279  of  the  Code  of  Civil  Procedure,  which  awarded  the  plain- 
tiffs the  sum  of  $5,324.66,  with  interest. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Charles  W.  Pierson  for  plaintiffs.  Plaintiffs  were  general 
owners  of  the  100  shares  of  St.  Paul,  Minneapolis  and  Manitoba 
stock,  or  at  least  they  had  an  equity  in  the  stock  and  its  proceeds 
superior  to  that  of  the  assignees  of  Evans  &  Co.  (Markham  v. 
Jaudon,  41  X.  Y.  241 ;  Skifv.  Stoddard,  63  Conn.  198,  224; 
Willard  v.  White,  56  Hun,  581 ;  Hazard  v.  Fiske,  83  N.  Y. 
287;  C.  Nat  Bank  v.  Armstrong,  148  U.  S.  50;  Smith  v. 
Savin,  141  N".  Y.  315.)  Plaintiffs,  upon  discovering  their  stock 
in  defendants'  possession,  were  entitled  to  recover  the  6tock  or 
its  proceeds,  except  so  much  as  was  required,  after  exhausting 
the  other  collaterals,  to  make  good  the  account  for  which  it 
was  pledged,  and  defendants  turned  over  the  surplus  to  the 
assignees  of  Evans  &  Co.  at  their  peril.     (It oca  v.  Byrne,\\& 
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K  Y.  182 ;  Story  on  Agency,  §§  229-231 ;  Smith  v.  Savin, 
141  N.  Y.  315 ;  Hazard  v.  Fiske,  83  N.  Y.  287 ;  Wright  v. 
Cabot,  15  J.  &  S.  229 ;  89  N.  Y.  570 ;  Willard  v.  White,  56 
Hun,  581 ;  Van.  Aim  v.  A.  Nat  Bank,  52  K  Y.  1 ;  Naser 
v.  F.  Nat.  Bank,  116  N.  Y.  499  ;  Z  c6  T.  if.  .fomyfc  v.  Peters, 
123  K  Y.  272 ;  F.  Nat.  Bank  v.  R.  C.  Bank,  3  Fed.  Kep. 
257 ;  F  Nat.  Bank  v.  F.  Nat,  Bank,  76  Ind.  561.)  Plain- 
tiffs are  entitled  to  recover  $1,100,  the  value  of  the  Boston  Air 
Line  stock,  with  interest,  in  addition  to  the  amount  awarded 
them  by  the  General  Term.  {Smith  v.  Savin,  141  K  Y.  325  ; 
Hazard  v.  Fiske,  83  N.  Y.  287 ;  Farwell  v.  Z  <&  T.  N. 
Bank,  90  K  Y.  4S3  ;  Willard  v.  White,  56  Hun,  581.)  If  the 
facts  6et  forth  in  the  submission  would  support  an  action  of 
any  kind,  or  upon  any  theory,  against  these  defendants,  plain- 
tiffs are  entitled  to  recover  in  this  proceeding.  (Smith  v. 
Savin,  141  N.  Y.  315  ;  Taft  v.  Chapman,  50  JNT.  Y.  449 ; 
Baker  v.  Drake,  66  N.  Y.  518 ;  Gillett  v.  Whiting,  120  N.  T. 
402  ;  Wright  v.  Cabot,  15  J.  &  S.  229  ;  89  N.  Y.  570  ;  Stearns 
v.  Marsh,  4  Den.  232 ;  Hazard  v.  Fiske,  83  N.  Y.  287.)  It 
is  not  essential  to  a  recovery,  in  any  view  of  the  case,  for 
plaintiffs  to  show  a  tender  to  defendants  of  the  amount  of 
their  charges  against  plaintiffs'  stock.  (Cortelyou  v.  Latising, 
2  Caines,  200;  Stearns  v.  Marsh,  4  Den.  231;  Allen  v. 
Dykers,  3  Hill,  593 ;  7  Hill,  497 ;  Wilson  v.  Little,  2  N".  Y. 
443,  449;  Lewis  v.  Graham,  4  Abb.  Pr.  106,  115;  Kilpat- 
rick  v.Dean,  15  Daly,  182,  190 ;  N.  Y.,  L.  F.  A  W.  B.  B. 
Co.  v.  Davies,  38  Hun,  477;  Powers  v.  Benedict,  88  N.  Y. 
605,  610;  Moller  v.  Tuska,  87  N.  Y.  166,  170;  Kinney  v. 
Kiernan,  49  N.  Y.  164,  168 ;  Comstock  v.  ILier,  73  1ST.  Y. 
269.) 

George  Hoadly  for  defendants.  There  was  no  privity  of 
contract  nor  any  contractual  relation  whatever  between  the 
parties.  Therefore,  the  plaintiffs  had  no  interest,  legal  or 
equitable,  in  the  purchase.  (Allen  v.  Merchants'  Bank,  22 
Wend.  215 ;  Montgomery  Co.  Bank  v.  A.  C.  Bank,  7  N.  Y. 
459;  Cornel.  Bank  v.  Union  Bank,  UN.  Y.  203  ;  Clark  v. 
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Merchants'  Bank,  2  K  Y.  380 ;  M.  Nat  Bank  v.  Loyd,  90 
N.  Y.  530 ;  Cragie  v.  Hadley,  99  N.  Y.  133  ;  Nat.  P.  Bank 
v.  Seaboard  Bank,  114  N.  Y.  31;  Nat.  B.  <&  D.  Bank  v. 
Hubbell,  117  N.  Y.  395 ;  (7.  ^.  JS<mi*  v.  F.  Nat.  Bank,  11& 
N.  Y.  413;  Allen  v.  McConihe,  124  1ST.  Y.  342;  Sfc.  Nicho- 
las Bank  v.  &  iVatf.  ifa/i/fc,  128  N.  Y.  26 ;  Wheatland  v. 
Pryor,  133  N.  Y.  9T;  Castle  v.  C  E.  Bank,  148  N.  Y. 
122.)  The  legal  and  equitable  relations  of  the  parties  to  each 
other  were  established  at  the  date  of  the  assignment.  {Mark* 
ham  v.  Jaudon,  41  N.  Y.  236 ;  Baker  v.  Drake,  66  N.  Y. 
518  ;  tf«fc#  v.  Whiting,  120  N.  Y.  402  ;  Willard  v.  TTAzte, 
56  Hun,  581 ;  Sillcocks  v.  Gallaudet,  66  Hun,  522.)  The 
Supreme  Court  erred  in  holding  that  the  balance  paid  by 
Moore  &  Schley  to  the  assignees  was  improperly  diverted 
from  the  plaintiffs.  (Dey  v.  Durham,  2  Johns.  Ch.  189; 
Gates  v.  Lebeaume,  19  Mo.  17 ;  JloUister  v.  Loud,  2  Mich. 
309 ;  McFerran  v.  Davis,  70  Ga.  661 ;  Bank  of  U.  &  v. 
Huth,  4  B.  Mon.  429 ;  Exchange  Bank  v.  Knox,  19  Gratt. 
739;  Wilty  v.  Franklin,  1  Binn.  502;  United  States  v. 
Bank  of  U.  S.,  8  Kob.  [La.]  262,  405 ;  Hall  v.  Dennison,  17 
Vt.  310  ;  Lawrence  v.  Davis,  3  McL.  177 ;  Haven  v.  7?icA- 
ardson,  5  N.  II.  113  ;  Thomas  v.  Clark,  65  Me.  296 ;  Meeker 
v.  Sanders,  6  Iowa,  61.)  Moore  &  Schley  in  recognizing  the 
title  of  the  assignees  of  Evans  &  Co.,  and  paying  over  to  them 
the  surplus  money  left  from  the  sale  of  the  securities  over  and 
above  the  debt  to  themselves  did  no  more  than  their  duty. 
(2  Herman  on  Estoppel,  §§  891,  893,  894;  W.  T.  Co.  v. 
Barber,  56  N.  Y.  544 ;  Roberts  v.  S.  S.  Deposit  Co.,  123 
N.  Y.  57.) 

Haight,  J.  The  plaintiffs  were  co-partners,  doing  business 
in  London,  England,  under  the  firm  name  of  H.  S.  Lefevre  & 
Company.  Irving  A.  Evans  &  Company  were  bankers  and 
brokers,  doing  business  in  Boston,  Massachusetts.  The 
defendants,  Moore  &  Schley,  were  engaged  in  the  business  of 
bankers  and  stockbrokers  in  the  city  of  New  York.  Evans 
&  Company  and  Moore  &  Schley  were  correspondents  of  each. 
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other,  and  purchased  stocks  for  each  other,  both  on  their  own 
account  and  that  of  their  customers. 

On  the  25th  day  of  September,  1891,  the  plaintiffs  cabled 
Evans  &  Company  to  buy  for  them  two  hundred  shares  of  the 
capital  stock  of  the  St.  Paul,  Minneapolis  &  Manitoba  Rail- 
way Company,  at  109.  The  plaintiffs  had  an  account  with 
Evans  &  Company,  with  an  amount  to  their  credit  more  than 
sufficient  to  pay  for  the  stock.  Evans  &  Company  thereupon 
ordered  the  defendants  to  buy  the  stock,  and  they  made  the 
purchase  on  the  28th  day  of  September,  at  the  price  named, 
notified  Evans  &  Company  of  the  purchase,  and  charged  the 
same  upon  their  books  to  the  account  of  Evans  &  Company. 
In  making  the  order  for  the  purchase,  the  names  of  the 
plaintiffs  were  not  disclosed  to  the  defendants.  At  that  time 
Evans  &  Company  had  an  account  with  the  defendants,  with 
an  amount  to  their  credit,  but  not  sufficient  to  pay  for  the 
stock  in  full,  and  the  defendants  retained  the  stock  as  collateral 
security  for  the  balance  then  due  on  their  general  account. 
Evans  &  Company,  after  receiving  notice  from  the  defendants 
of  the  purchase  of  the  stock,  on  the  same  day  cabled  the  plain- 
tiffs that  they  had  purchased  the  stock  at  the  price  named,  and 
thereupon  the  plaintiffs  cabled  Evans  &  Company  to  mail  the 
stock  to  them  as  soon  as  registered  in  ten  share  certificates. 

On  the  first  day  of  October  Evans  &  Company  cabled  the 
plaintiffs  that  the  transfer  books  of  the  company  would  not  be 
opened  until  the  twelfth  proximo,  and  asked  if  they  should 
"  transfer  then,"  to  which  the  plaintiffs  replied  "  yes." 

On  the  22d  of  October  Evans  &  Company  wired  the 
defendants  to  deliver  to  the  Bank  of  British  North  America 
one  hundred  shares  of  the  stock,  to  be  held  for  II.  S.  Lefevre 
&  Company,  of  London,  and  the  defendants,  pursuant  to  such 
instructions,  delivered  one  hundred  shares  of  the  stock  to  that 
bank  to  the  credit  of  the  plaintiffs,  thus  leaving  in  their  hands 
undelivered  one  hundred  sliares  of  the  stock. 

On  the  24th  of  October  Evans  &  Company  made  a  gen- 
eral assignment  for  the  benefit  of  creditors. 

At  that  time  the  plaintiffs  were  ignorant  of  the  fact  that 
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one  hundred  shares  of  the  stock  were  in  the  hands  of  the 
defendants,  and  the  defendants  were  unaware  of  the  claim  of 
the  plaintiffs  to  the  stock. 

On  the  27th  the  plaintiffs  ascertained  the  facts  and  caused 
their  representative  to  call  upon  the  defendants,  who  stated 
that  the  plaintiffs  were  the  owners  of  the  one  hundred  shares 
of  stock  in  question,  and  inquired  whether  the  defendants 
would  deliver  the  stock  to  them,  and  requested  information 
with  regard  to  any  charges  or  claims  which  the  defendants 
might  have  against  the  stock,  and  requested  that  in  any  sale 
of  collaterals  which  the  defendants  might  make  for  account 
of  Evans  &  Company  that  they  should  not  sell  the  stock  in 
question  until  the  last  of  the  stock  held  by  them  as  collateral, 
and  that  they  should  give  the  plaintiffs  notice  of  the  time  and 
place  of  such  sale  and  should  account  to  them  for  the  pro- 
ceeds thereof.  The  defendants  declined  to  deliver  the  stock 
to  the  plaintiffs  and  declined  to  impart  any  information  or 
make  any  statement  upon  the  subject.  Thereupon  the  plain- 
tiffs caused  a  notice  in  writing  to  be  served  upon  the  defend- 
ants, of  which  the  following  is  a  copy  : 

"  New  York,  October  28th,  1891. 
"  Messrs.  Moore  &  Schley, 

"  New  York  City  : 

"  Gentlemen  :  —  We  hereby  notify  you  that  we  claim,  as 
agents  of  our  clients,  Messrs.  H.  S.  Lefevre  &  Company,  one 
hundred  shares  of  St.  Paul,  Minneapolis  &  Manitoba  Railway 
stock,  *  *  *  held  by  you  subject  to  instructions  from 
I.  A,  Evans  &  Company. 

"  Yours  respectfully, 

"KIDDER,  PEABODY  &  CO., 

"  By  Baring,  Magoun  &  Co., 
"  Attys.,  Agents  for  II  S.  Lefevre  <&  Co? 

The  defendants  made  no  response  to  the  notice,  and  have 
never  recognized  the  plaintiffs'  claim  to  the  stock,  but,  with- 
out notice  to  the  plaintiffs,  proceeded,  under  instructions  from 
the  assignee  of  Evans  &  Company,  to  sell  the  securities  held 
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by  them  and  apply  the  proceeds  in  settlement  of  the  indebted- 
ness of  Evans  &  Company  to  them.  The  stock  in  question 
was  sold  last,  and,  after  canceling  the  remaining  indebtedness 
of  Evans  &  Company,  produced  a  balance  of  $5,324.66,  which 
balance,  together  with  twenty-five  shares  of  Ensley  Land  and 
eleven  hundred  shares  of  Boston  Air  Line  stock,  of  the  value 
of  eleven  hundred  dollars,  they  turned  over  to  the  assignee  of 
Evans  &  Company. 

On  the  first  day  of  June,  1892,  the  plaintiffs,  with  full 
knowledge  of  all  the  facts,  filed  proofs  of  their  claim  against 
the  insolvent  firm  of  Evans  &  Company,  in  the  Court  of 
Insolvency  of  Massachusetts,  except  as  to  the  aforesaid  sum 
of  $5,324.66. 

The  pivotal  question  upon  which  the  rights  of  the  parties 
depend  is  that  of  the  ownership  of  the  stock  in  question. 
The  transaction  in  its  essential  features  is  not  different  from 
numerous  others  of  daily  occurrence.  The  chief  market  for 
corporate  stocks  is  in  the  city  of  New  York.  It  is  the  com- 
mon practice  of  persons  desiring  to  purchase  or  deal  in  stocks 
in  other  parts  of  the  country  to  go  to  their  banker  and  make 
their  order,  who  makes  the  purchase  or  sale,  as  the  case  may 
be,  through  his  correspondent  in  that  city.  That  is  what  was 
done  in  this  case.  Lefevre  &  Company  ordered  Evans  & 
Company,  their  bankers  in  Boston,  to  purchase  the  stock  in 
question.  Evans  &  Company  might  have  refused  compliance 
with  the  order.  Had  they  done  so  that  would  have  been  an 
end  of  the  transaction,  but  as  soon  as  they  complied  with  the 
order,  made  the  purchase  and  notified  the  plaintiffs  of  such 
purchase,  the  transaction  was  then  completed  so  far  as  the 
title  to  the  stock  was  concerned.  The  plaintiffs  could  not 
thereafter  repudiate  the  purchase  or  refuse  to  accept  the  stock. 
Neither  could  Evans  &  Company  disaffirm  and  retain  the 
8tock  as  their  own.  The  rights  of  the  parties,  so  far  as  the 
title  was  concerned,  then  became  fixed,  independent  of  the  ques- 
tion of  payment.  If  the  stock  had  not  been  paid  for,  Evans 
&  Company,  doubtless,  would  be  entitled  to  hold  it  as  pledgee 
until  payment  was  made ;  but,  inasmuch  as  the  plaintiffs  had 
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to  their  credit  with  Evans  &  Company  more  than  sufficient  to 
pay  for  the  stock,  the  law  would  apply  the  amount  thereof  as 
an  offset  to  any  claim  for  payment  that  Evans  &  Company 
could  make  as  against  the  plaintiffs. 

It  is  contended,  however,  that  no  title  to  the  stock  passed 
to  the  plaintiffs,  for  the  reason  that  Evans  &  Company  did  not 
purchase  and  take  into  their  possession  the  stock.  What  they 
did  do  was  to  order  the  defendants,  their  correspondents  in 
New  York,  to  purchase  the  stock  on  their  account.  This  was 
done,  and  the  amount  paid  therefor  was  charged  to  Evans  & 
Company,  and  the  defendants  so  reported  to  Evans  &  Com- 
pany. Evans  &  Company  did  not  forward  the  money  to  the 
defendants  to  pay  for  the  stock,  but  allowed  the  amount 
thereof  to  be  charged  against  them  and  the  stock  to  remain  in 
the  hands  of  the  defendants  as  collateral  security  for  any 
balance  that  might  be  owing  on  their  general  account.  This 
was  their  customary  course  of  dealing.  Evans  &  Company 
then  became  the  owners ;  the  defendants  the  pledgees  in 
possession. 

After  this  had  occurred,  Evans  &  Company  cabled  the 
plaintiffs  that  they  had  purchased  the  stock  in  compliance 
with  their  order,  thus  transferring  to  the  plaintiffs  their  title 
to  the  stock.  The  wrong  to  the  plaintiffs,  perpetrated  by 
Evans  &  Company,  wras  in  leaving  the  stock  in  the  hands  of 
the  defendants  pledged  for  the  payment  of  their  indebtedness. 
But  this  fact  does  not  operate  to  prevent  the  title  vested  in 
Evans  &  Company  from  passing  to  the  plaintiffs.  They 
became  vested  with  the  title,  subject  only  to  the  lien  of  the 
defendants.  The  title  being  in  the  plaintiffs,  it  did  not  and 
could  not  pass  to  the  assignee  under  the  assignment  of  Evans 
&  Company. 

The  learned  counsel  for  the  defendants  has,  in  an  able  argu- 
ment, questioned  the  plaintiffs'  title  to  the  stock  upon  the 
ground  that  there  was  no  privity  of  contract  or  contractual 
relation  between  the  plaintiffs  and  the  defendants ;  that  the 
defendants  were  the  agents  of  the  plaintiffs'  agents,  and  were 
only  bound  to  account  to  their  principal  in  the  transaction. 
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Our  attention  has  been  called  to  the  case  of  Allen  v.  Merck- 
ants'  Bank  (22  Wend.  215),  reversing  the  case  reported  in  15 
Wend.  482,  and  following  it  a  long  line  of  authorities  holding 
in  substance  that  a  bank  receiving  for  collection  a  bill  of 
exchange  drawn  upon  a  person  residing  at  another  place,  is 
liable  for  any  neglect  occurring  in  its  collection,  whether 
arising  from  the  default,  misconduct  or  insolvency  of  its 
officers,  its  correspondents,  or  of  the  agents  employed  by  such 
correspondents  to  make  the  collection. 

These  cases,  however,  all  have  reference  to  negotiable  paper 
transmitted  for  collection,  and  to  our  minds  have  no  applica- 
tion to  the  question  involved  in  the  case  under  consideration. 

These  cases  have  been  considered  by  Bradley,  J.,  in  Noser 
v.  First  National  Bank  (116  N.  Y.  492-499),  in  which  he 
concludes : 

"  But  it  does  not  follow  that  the  correspondent  of  the  col- 
lecting agent,  unless  he  has  made  advances  to  the  latter  in 
good  faith  upon  the  paper,  can,  as  against  the  owner,  retain 
the  proceeds  of  it.  The  latter  may  revoke  the  agency  he  has 
conferred,  and  seek  the  paper  or  its  proceeds  in  the  hands  of 
such  correspondent,  or  he  may  follow  it  and  reach  them  until 
it  or  they  have  found  their  way  into  the  hands  of  a  bona  fide 
holder,  for  value,  who  has  taken  it  from  the  party  clothed . 
with  the  apparent  title.  This  is  an  equitable  right,  not  neces- 
sarily resting  in  privity  of  contract  with  the  party  from  whom 
such  relief  is  sought.  The  occasion  for  it  usually  arises  from 
the  insolvency  of  its  collecting  agent,  or  some  other  cause 
rendering  such  remedy  desirable  for  his  protection." 

The  plaintiffs  are  not  seeking  to  establish  their  right  to  the 
stock  through  the  sub-agency  of  the  defendants,  or  because  of 
any  privity  or  contractual  relation  existing  between  them. 
Their  claim  is  prosecuted  upon  the  theory  that  the  defendants 
had  purchased  the  stock  for  Evans  &  Company ;  that  Evans  & 
Company  had  become  the  owners  thereof,  subject  to  the 
defendants'  lien  as  pledgee,  and  that  Evans  &  Company  had 
thereafter  transferred  their  title  to  the  stock  to  the  plaintiffs, 
28 
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who  are  now  seeking  to  follow  the  property  and  recover  it,  or 
the  proceeds  thereof. 

In  Boca  v.  Byrne  (145  K   Y.  182-186),  Gray,  J.,  says: 

"  The  general  and  well-recognized  rule  is,  and  has  been, 
that  a  principal  is  entitled,  in  all  cases,  when  he  can  trace  his 
property,  whether  it  be  in  the  hands  of  the  agent,  or  of  his 
representatives,  or  of  third  persons,  to  reclaim  it  and  it  is 
immaterial  that  it  may  have  been  converted  into  money ;  so 
only  that  it  is  in  condition  to  be  distinguished  from  the  other 
property  or  assets  of  the  agent."  (See,  also,  Markham  v. 
Jaudon,±l  1ST.  Y.  235-239  j  Willard  v.  White,  56  Hun, 
581 ;  Van  Alen  v.  Am.  Nat.  Bank,  52  N.  Y.  1 ;  Importers', 
etc.,  Bank  v.  Peters,  123  N.  Y.  272;  Skiff  v.  Stoddard,  63 
Conn.  198.) 

Treating  the  plaintiffs  as  the  owners,  with  the  stock  in  the 
possession  of  the  defendants  as  pledgees  of  Evans  &  Company 
for  the  payment  of  their  indebtedness  to  the  defendants,  the 
plaintiffs  had  the  right  to  demand,  and  a  court  of  equity 
would  require  the  defendants  to  first  satisfy  their  claim  out  of 
the  other  securities  in  their  hands  belonging  to  Evans  &  Com- 
pany before  resorting  to  the  property  of  the  plaintiffs.  The 
defendants,  as  pledgees,  were  entitled  to  regard  Evans  &  Com- 
pany as  the  owners  until  they  were  notified  of  the  plaintiffs' 
rights.  Thereafter  they  were  bound  to  recognize  the  plain- 
tiffs' claim,  and  deal  with  the  stock  accordingly.  The  plain- 
tiffs, as  owners,  had  the  right  to  have  timely  notice  of  any 
sale  of  their  stock  and  to  have  the  other  stocks  or  securities  in 
the  hands  of  the  defendants  belonging  to  the  pledgor  first 
applied.  {Smith  v.  Savin,  141  N.  Y.  315 ;  Hazard  v.  Fiske, 
83  N.  Y.  287.) 

Ordinarily  the  plaintiffs  would  be  entitled  to  recover  the 
value  of  the  Boston  Air  Line  stock,  or  to  have  had  that  stock 
sold  and  the  proceeds  applied  upon  the  indebtedness  of  Evans 
&  Company  before  the  sale  of  the  plaintiffs'  stock.  But,  as 
we  have  seen,  the  plaintiffs,  with  full  knowledge  of  all  the 
facts,  have  proved  and  filed  their  claim  against  the  assigned, 
estate  for  the  full  amount,  less  only  the  surplus  derived  upon 
the  sale  of  the  plaintiffs'  stock. 
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It  is  stated  in  the  submission  of  the  controversy  that  this, 
was  done  after  the  commencement  of  this  action.  The  sub- 
mission is  dated  the  14th  of  March,  1894.  The  proof  of  the 
claim  is  dated  June  first,  1892. 

We  are  unable  to  understand  how  a  claim  could  be  proved 
after  the  submission  of  a  controversy,  and  still  the  facts  of 
such  proof  be  incorporated  in  the  submission.  It  is  possible 
that  an  action  had  been  previously  brought,  but  we  find  no 
mention  of  it  in  the  facts  agreed  upon.  We  cannot  assume 
the  existence  of  facts  not  incorporated  in  the  submission  for 
the  purpose  of  reversing  or  adding  to  a  judgment,  neither  can 
we  determine  whether  or  not  the  plaintiffs  have  received  a 
dividend  through  the  assignee  upon  their  claim. 

We  are,  therefore,  of  the  opinion  that  the  plaintiffs  have 
waived  their  right  to  recover  the  value  of  the  Boston  Air 
line  stock. 

The  judgment  should  be  affirmed,  without  costs  to  either 
party. 

All  concur. 

Judgment  affirmed. 

John  Szuchy,  an  Infant,  by  John  Stotzky,  his  Guardian 
ad  Litem,  Respondent,  v.  The  Hillside  Coal  and  Irok 
Company,  Appellant. 

1.  Appeal  —  Denial  op  Motion  for  Nonsuit  —  Question  of  Suffi- 
ciency of  Evidence  to  Support  Verdict.  The  effect,  on  appeal,  of 
exceptions  iu  an  action  of  negligence  tried  by  a  jury  to  the  denial  of 
motions  for  a  nonsuit  on  the  grounds  that  there  was  no  proof  of  the 
defendant's  negligence,  or  of  the  defendant's  knowledge  of  the  danger,  or 
of  the  plaintiff's  freedom  from  negligence,  is  to  raise  only  the  question 
whether  there  was  sufficient  evidence  to  sustain  the  verdict. 

2.  Frivolous  Exceptions  as  to  Evidence.  Exceptions  to  rulings 
upon  the  admission  and  rejection  of  evidence,  in  an  action  tried  by  a  jury* 
which  appear  from  a  mere  inspection  of  the  record  to  be  without  merit 
and  frivolous,  present  no  question  of  law  that  can  be  reviewed  by  the 
Court  of  Appeals. 

8.  Court  of  Appeals — Jurisdiction  —  Decision  of  Appellate 
Division  that  there  is  Evidence  Supporting  Verdict.  The  pro- 
vision  of  the  Constitution  (Art.  6,  §  9)  and  of  the  Code  of  Civil  Pro* 
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cedure  (§  191),  that  "  no  unanimous  decision  of  the  Appellate  Division  of 
the  Supreme  Court  that  there  is  evidence  supporting  or  tending  to  sus- 
tain *  *  *  a  verdict  not  directed  by  the  court,  shall  be  reviewed  by 
the  Court  of  Appeals,"  is  final  and  conclusive;  and  the  Court  of  Appeals 
is  without  jurisdiction  to  review  such  a  decision,  even  if  the  trial  court 
erred  in  holding  that  the  evidence  was  sufficient  to  require  the  submission 
of  the  case  to  the  jury  and  the  Appellate  Division  was  wrong  in  deciding 
that  the  evidence  sustained  the  verdict. 

4.  Motion  for  Nonsuit,  upon  Insufficiency  of  Evidence  —  Ques- 
tion of  Law.  The  denial  of  a  motion  for  a  nonsuit  based  upon  the 
insufficiency  of  the  evidence  does  not  present  a  question  of  law  which 
will  authorize  the  Court  of  Appeals  to  review  a  case  on  appeal  in  which 
the  Appellate  Division  has  unanimously  decided  that  there  was  evidence 
supporting  the  verdict. 

Seuchy  v.  Hillside  C.  &  I.  Co,   2  A  pp.  Div.  616,  appeal  dismissed. 

(Argued  May  25,  1896;  decided  October  6,  1896.) 

This  was  a  motion  to  dismiss  the  appeal  from  a  judgment 
of  the  Appellate  Division  of  the  Supreme  Court  in  the  second 
judicial  department,  entered  upon  an  order  made  February  11, 
1896,  which  affirmed  a  judgment  in  favor  of  plaintiff  entered 
upon  a  verdict,  upon  the  ground  that  the  Appellate  Division 
lias  unanimously  decided  that  the  verdict  of  the  jury  is  sup- 
ported by  the  evidence,  and  that  no  questions  of  law  are  raised 
by  the  appellant's  exceptions  which  can  be  reviewed  by  the 
Court  of  Appeals. 

Frederick  W.  Catlin  for  motion.  This  court  cannot  review 
the  affirmance  of  the  order  denying  the  motion  for  a  new 
trial,  but  only  the  exceptions.  {Duryea  v.  Vosburgh,  121  N. 
Y.  57;  WicJcs  v.  Thompson,  129  K  Y.  634;  Schwinger  v. 
Raymond,  105  N.  Y.  648.)  Under  the  new  Constitution  the 
power  of  review,  when  there  has  been  a  unanimous  affirmance 
by  the  Appellate  Division,  has  been  taken  from  this  court. 
(Const.  K  Y.  art.  6,  §  9 ;  Laws  of  1895,  chap.  946 ;  Code 
Civ.  Proc.  §§  190,  191 ;  Dalzell  v.  Z.  L  R.  R.  Co.,  119  N. 
Y.  626 ;  Wright  v.  Hunter,  46  N.  Y.  409.) 

Henry  Z.  Sprague  opposed. 

Martin,  J.  This  action  was  for  damages  sustained  by  an 
injury,  alleged  to  have  been  caused  by  a  vicious  mule  owned 
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by  the  defendant,  which  it  directed  the  plaintiff  to  lead,  with- 
out in  any  way  warning  him  of  its  vicious  habits  or  character. 
Owing  to  the  vicionsness  of  the  animal,  the  plaintiff  was 
thrown  under  the  wheels  of  a  car,  and  received  a  personal 
injury  which  resulted  in  the  loss  of  one  of  his  legs.     The  case 
was  tried  and  decided  upon  the  theory  that  the  defendant 
knew  the  animal  was  vicious,  and  directed  the  plaintiff  to  use 
it  without  in  any  way  apprising  him  of  the  danger  attending 
such  service.     The  question   principally  litigated   upon  the 
trial  was  whether  the  defendant  knew  of  its  vicious  habits  and 
propensities.     The  trial  court  held  that  there  was  evidence 
tending  to  6how  that  fact,  and  thus  the  question  was  one 
which  should  be  submitted  to  the  jury.     It  was  so  submitted 
and  the  verdict  was  for  the  plaintiff.     From  the  judgment 
^  entered  thereon   the   defendant  appealed   to   the  Appellate 

/  Division  of  the  Supreme  Court,  where  it  was  affirmed.     That 

;  court  "  unanimously  decided  that  the  verdict  of  the  jury  is 

8uJ>ported  by  the  evidence." 

Dpon  the  trial,  at  the  close  of  the  plaintiff's  case,  the  defend- 
ant moved  for  a  nonsuit  on  the  ground  that  there  was  no  proof 
°*  tli^  defendant's  negligence ;  that  knowledge  on  the  part  of 
he  defendant  of  the  vicionsness  of  the  mule  was  not  shown, 
azi(*   tl^at  it  was  not  proved  that  the  plaintiff  was  free  from 
^grli^ence.      This   motion   was   denied   and    the   defendant 
exe^J>t»d.     A  similar  motion  was  made  when  the  evidence 
was     closed,  which  was   also  denied,  and   the  defendant  duly 
exciCiT>ted.     The  only  question  raised  by  these  exceptions  was 
w*^t.l*er  there  was  sufficient  evidence  to  sustain  the  verdict. 
(&^-U3inger  v.  Raymond,  105  N.  Y.  648.) 

■*^*ere  were  several  exceptions   by   the   defendant  to  the 
^UT\g8  of  the  trial  court  upon  the  admission  and  rejection  of 
^idence.     These  we  have  carefully  examined,  and  are  of  the 
Gpnuon  that  they  are  without  merit  and  manifestly  frivolous. 
That  appears  from  a  mere  inspection  of  the  record.     There- 
fore, so  far  as  that  class  of  exceptions  is  concerned,  the  case 
presents  no  question  of  law  that  can  be  reviewed  upon  this 
appeal.     (  Wright  v.  Hunter •,  46  N.  Y.  409  ;  Dalzell  v.  Long 
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Island  li.  R.  Co.,  119  K  Y.  626 ;  Stoughton  v.  Lewis,  2 
How.  Pr.  [N.  S.]  331.) 

This  brings  us  to  a  consideration  of  the  only  important 
question  involved  in  this  motion,  which  is,  whether  this  court 
can  review  the  rulings  of  the  trial  court  in  denying  the 
defendant's  motions  for  a  nonsuit. 

Section  nine  of  article  six  of  the  Constitution,  as  amended 
in  1894,  provides :  "After  the  last  day  of  December,  one 
thousand  eight  hundred  and  ninety-five,  the  jurisdiction  of 
the  Court  of  Appeals  *  *  *  shall  be  limited  to  the  review 
of  questions  of  law.  No  unanimous  decision  of  the  Appellate 
Division  of  the  Supreme  Court,  that  there  is  evidence  sup- 
porting or  tending  to  sustain  a  finding  of  fact  or  a  verdict  not 
directed  by  the  court,  shall  be  reviewed  by  the  Court  of 
Appeals.  *  *  *  The  provisions  of  this  section  shall  not 
apply  to  orders  made  or  judgments  rendered  by  any  General 
Term  before  the  last  day  of  December,  one  thousand  eight 
hundred  and  ninety-five,  but  appeals  therefrom  may  be  taken 
under  existing  provisions  of  law." 

Section  191  of  the  Code  of  Civil  Procedure,  as  amended  in 
1895,  which  limits  the  right  to  appeal  from  final  orders  or 
judgments,  declares  in  the  language  of  the  Constitution  that : 
"No  unanimous  decision  of  the  Appellate  Division  of  the 
Supreme  Court,  that  there  is  evidence  supporting  or  tending 
to  sustain  a  finding  of  fact  or  a  verdict  not  directed  by  the 
court,  shall  be  reviewed  by  the  Court  of  Appeals." 

Thus,  we  have  the  mandate  of  both  the  Constitution  and 
the  statute  forbidding  the  review  by  this  court  of  any  unani- 
mous decision  of  the  Appellate  Division,  that  there  is  evidence 
supporting  a  verdict  not  directed  by  the  court.  In  this 
case,  the  decision  having  been  unanimous,  rendered  since 
December  31st,  1895,  and  the  verdict  not  having  been  directed 
by  the  court,  it  falls  within  the  provisions  of  the  Constitution 
•and  statute. 

The  appellant  contends  that  certain  evidence  was  admitted 
that  was  incompetent ;  that  although  not  objected  to,  yet,  as  it 
was  incompetent,  it  was  insufficient  to  sustain  the  verdict,  and, 
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hence,  the  court  erred  in  not  granting  its  motion  for  a  non- 
suit.  We  do  not  deem  it  necessary  to  examine  or  determine 
whether  or  not  that  contention  can  be  sustained.  If  it  be  true 
that  the  trial  court  erred  in  holding  that  the  evidence  was 
sufficient  to  require  the  submission  of  the  case  to  the  jury,  and 
the  Appellate  Division  was  wrong  in  deciding  that  the  evi- 
dence sustained  the  verdict,  yet,  as  the  unanimous  decision  of 
the  latter  court  was  to  the  effect  that  there  was  evidence 
supporting  it,  it  is  linal  find  this  court  is  without  jurisdiction 
to  review  it.  That  no  s/ich  decision  can  be  reviewed  by  this 
court  is  the  language  of  the  Constitution  and  statute,  and  their 
command  must  be  regarded  as  conclusive  and  be  obeyed. 

If  it  be  said  that  the  evidence  being  insufficient,  the  refusal 
of  the  court  to  grant  the  defendant's  motion  for  a  nonsuit  pre- 
sented a  question  of  law,  it  in  no  way  aids  the  defendant. 
The  provisions  of  the  Code  are  to  the  effect  that  after  Decem- 
ber 31st,  1895,  this  court  shall  be  coniined  to  the  review  of 
actual  determinations  made  by  the  Appellate  Division  on 
appeals  from  judgments  or  orders  finally  determining  actions 
or  special  proceedings,  and  is  limited  to  the  review  of  ques- 
tions of  law.  Thus,  under  that  provision,  the  only  questions 
that  may  now  be  reviewed  by  this  court  in  any  case  are  ques- 
tions of  law.  But  its  jurisdiction  is  also  further  limited  by  the 
provision  that  when  the  decision  of  the  Appellate  Division  is 
unanimous,  and  to  the  effect  that  there  was  evidence  support- 
ing the  verdict,  it  shall  not  be  reviewed  by  this  court.  Those 
provisions  apply  as  well  where  there  is  an  entire  absence  of 
proof,  and  under  the  Code  as  it  stood  before  it  was  amended 
in  1895,  a  question  of  law  was  presented,  as  when  a  verdict  is 
claimed  to  be  against  the  weight  of  evidence  and  a  question 
of  fact  is  to  be  examined.  In  neither  case  has  this  court  any 
jurisdiction  to  review  the  unanimous  decision  of  an  Appellate 
Division. 

This  is  rendered  more  obvious  by  the  amendment  of  sec- 
tions 1337  and  1338  of  the  Code  of  Civil  Procedure,  passed  in 
1895  (Ch.  946).  That  amendment  in  effect  repealed  that  por- 
tion  of  section  1337  which  provided  that  "  An  exception  to 
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the  finding  of  a  fact  unsupported  by  any  evidence  shall  be 
deemed  to  present  a  question  of  law  upon  an  appeal  to  the 
Court  of  Appeals."  It  also  repealed  the  portion  of  section 
1338,  which  was  to  the  effect  that  where  it  clearly  appeared 
in  the  body  of  the  judgment  or  order  appealed  from 
that  it  was  reversed  upon  a  question  of  fact,  the  Court  of 
Appeals  must  review  the  determination  of  the  General  Term 
upon  questions  of  fact,  as  well  as  questions  of  law.  The 
action  of  the  legislature  in  repealing  those  provisions  of  the 
Code,  as  well  as  in  enacting  the  provisions  contained  in  sections 
190  and  191  as  they  now  stand,  renders  it  manifest  that  this 
court  has  no  jurisdiction  to  review  the  question  under  con- 
sideration. Unless  the  purpose  of  the  amendment  conform- 
ing the  statute  to  the  provisions  of  the  amended  Constitution 
was  to  prohibit  an  appeal  in  such  a  case,  it  was  inoperative 
and  of  no  effect,  and  it  is  not  to  be  presumed  that  the  legisla- 
ture would  do  a  vain  thing.  On  the  other  hand,  it  must  be 
presumed  that  the  intent  of  the  legislature  was  to  effect  the 
result  which  the  provisions  of  the  Constitution  and  amend- 
ment of  the  Code  so  clearly  indicate. 

The  right  to  appeal  is  not  a  natural  or  inherent  one,  but 
rests  upon  the  statute  alone,  and  may  be  taken  away  by  the 
legislature,  unless  conferred  by  the  organic  law  of  the  state. 
The  jurisdiction  of  the  Court  of  Appeals  is  created  by  statute, 
and  it  has  no  other.  (People  ex  rel.  Grissler  v.  Fmoler^  55 
K  Y.  675  ;  Hewlett  v.  Elmer,  103  N.  Y.  156,  164.)  There- 
fore, when  the  right  of  appeal  to  this  court  was  taken  away  by 
statute,  in  cases  where  the  decision  of  the  Appellate  Division 
is  unanimous,  and  to  the  effect  that  there  is  evidence  support- 
ing the  decision  or  verdict,  the  statute  is  conclusive  upon  this 
court,  and  it  has  no  right  to  entertain  an  appeal  in  such  a  case. 

While  in  a  case  like  this,  where  the  motion  for  a  nonsuit  is 
based  upon  the  insufficiency  of  the  evidence,  and  the  Appel- 
late Division  has  unanimously  determined  that  there  was 
evidence  supporting  the  findings  or  verdict,  the  decision  can- 
not be  reviewed  by  this  court,  yet  it  is  perhaps  possible,  where 
a  motion  for  a  nonsuit  is  based  upon  other  grounds  and  is 
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denied,  that  questions  may  arise  which  may  be  reviewed  by 
it.  But  as  no  such  question  is  involved  in  this  case  it  is  unnec- 
essary either  to  discuss  or  determine  it. 

It,  therefore,  follows  that  as  there  is  in  this  case  no  ques- 
tion that  this  court  is  authorized  to  review  the  appeal  should 
be  dismissed. 

All  concur. 

Appeal  dismissed,  with  costs. 

160  225 

150  278 

150  225 

Antony  Croveno,   an   Infant,   by   Marie   C.   Croteno,  his  ■  168    89 

.  150    225 

Guardian  ad  Litem,  Respondent,  v.  The  Atlantic  Avenue   f  159  f>24 
Railroad  Company  of  Brooklyn,  Appellant. 

1.  Court  op  Appeals — Action  for  Personal  Injuries  —  Constitu- 
tionality of  Chap.  559,  Laws  of  1896,  Code  Civ.  Proc.  §  191.     The 
provision  of    chapter  559,  Laws  of  1896  (amending  section  191  of  the 
Code  of  Civil  Procedure)  which  prohibits  appeals  as  of  right  to  the  Court 
°f  Appeals  from  judgments  of  affirmance  in  actions  for  personal  injuries, 
when  the  decision  of  the  Appellate  Division  of  the  Supreme  Court  is 
unanimous,  is  expressly  authorized  by  the  Constitution. 
&  Act  Prohibiting  Appeal  —  Time  of  Taking  Effect.     As  the  right 
°*  appeal  to  the  Court  of  Appeals  is  created  by  law,  and  is  not  an 
iflflerent  or  natural  right,  it  is  not  unjust  to  apply  to  a  statute  prohibiting 
"*t  right  in  certain  classes  of  cases  the  general  rule  that,  in  the  absence 
0    evidence  as  to  the  precise  time  when  it  was  approved,  an  act  which 
stains  a  provision  that  it  shall  take  effect  immediately  operates  during 
e  entire  day  of  its  approval. 

*  Laws  of  1896,  Chap.  559  —  Prohibition  of  Right  of  Appeal  in 

<tioi*s  FOr  Personal  Injuries  —  Time  of  Taking  Effect.     The  act 

(w8   of  18g6  chap  55y  approve(i  >jav  12>  \sm,  which  prohibits  appeals 

f       Hght  to  the  Court  of  Appeals  from  judgments  of  affirmance  "herc- 

er  tendered  "  in  actions  for  personal  injuries,  when  the  decision  of  the 

PPell^fcj  Division  of  the  Supreme  Court  is  unanimous,  and  which  con- 

8  *  provision  that  it  shall  take  effect  immediately,  is,  in  the  absence  of 

pT0°*  that  it  was  not  approved  before  the  judgment  appealed  from  was 

^t.  presumed  to  have  taken  effect  at  the  commencement  of  the  day 

^hich  it  was  approved  ;  and  hence,  in  the  absence  of  such  proof,  the 

aPplies  to,  and  cuts  off  the  right  of  appeal  from,  such  a  judgment 

teTed  on  the  day  the  act  was  approved. 

Q**)eno  v.  Atl.  Ate.  R.  R.  Co.  ofB.,5  App.  Div.  628,  appeal  dismissed. 

Argued  June  8,  1896;  decided  October  6,  1896.) 
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This  was  a  motion  to  dismiss  the  appeal  from  judgment  of 
the  Appellate  Division  of  the  Supreme  Court  in  the  second 
judicial  department,  entered  upon  an  order  made  May  8, 
1896,  which  affirmed  a  judgment  in  favor  of  plaintiff  entered 
upon  a  verdict,  upon  the  grounds : 

1.  That  by  virtue  of  the  provisions  of  chapter  559  of  the 
Laws  of  1896,  the  judgment  of  the  Appellate  Division  is  not 
appealable  to  this  court ;  2.  That  the  decision  of  the  Appel- 
late Division,  having  been  unanimous  and  to  the  effect  that 
the  verdict  of  the  jury  is  supported  by  the  evidence,  the 
appeal  presents  no  question  of  law  for  review  by  this  court ; 
and  3.  That  the  record  contains  no  substantial  exceptions. 

This  action  was  commenced  September  30th,  1895,  to 
recover  damages  for  personal  injuries.  It  was  tried  January 
13th,  1896,  and  resulted  in  a  verdict  for  the  plaintiff.  A 
judgment  was  duly  entered  thereon  January  16th,  1896.  On 
January  seventeenth  an  order  was  entered  denying  the  defend- 
ant's motion  for  a  new  trial.  On  the  twenty-first  of  the  same 
month  an  appeal  was  taken  from  such  judgment  and  order  to 
the  Appellate  Division  of  the  Supreme  Court  for  the  second 
department.  The  appeal  was  subsequently  argued,  and  on 
May  8th,  1S96,  the  Appellate  Division  handed  down  its 
decision,  unanimously  affirming  the  judgment  and  order.  A 
judgment  was  entered  in  pursuance  thereof,  in  all  things 
affirming  the  judgment  and  order  appealed  from,  on  the 
twelfth  day  of  May,  1896.  On  the  fifteenth  day  of  that 
month  the  defendant  served  a  notice  of  an  appeal  to  this 
court  from  the  judgment  of  the  Appellate  Division. 

A  judgment  affirming  the  judgment  and  order  of  the  court 
below  was  entered  at  one  o'clock  and  fifty  minutes,  p.  m.,  on 
the  twelfth  day  of  May,  1896.  On  the  same  day  the  governor 
duly  approved  of  chapter  559  of  the  Laws  of  1896,  which, 
so  far  as  material  to  the  question  under  consideration,  pro- 
vides :  "  Section  1.  Section  one  hundred  and  ninety-one  of 
the  code  of  civil  procedure  is  hereby  amended  so  as  to  read 
as  follows  :  §  191.  The  jurisdiction  conferred  by  the  last  sec- 
tion is  subject  to  the  following  limitations,  exceptions  and 
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conditions :  *  *  *  2.  No  appeal  shall  be  taken  to  said 
court  (the  Court  of  Appeals)  from  a  judgment  of  affirmance 
hereafter  rendered  in  an  action  to  recover  damages  for  a  per- 
sonal injury,  *  *  *  when  the  decision  of  the  Appellate 
Division  of  the  Supreme  Court  is  unanimous,  unless  such 
Appellate  Division  shall  certify,  etc.,     *     *     *." 

The  section  which  precedes  and  which  is  modified  or 
limited  by  the  one  already  quoted,  so  far  as  applicable,  pro- 
vides :  "  Appeals  may  be  taken  as  of  right  to  said  court  from 
judgments  or  orders  finally  determining  actions  or  special  pro- 
ceedings, and  from  orders  granting  new  trials  on  exceptions, 
where  the  appellants  stipulate  that  upon  affirmance  judgment 
absolute  shall  be  rendered  against  them." 

Thomas  E.  Pear  sail  for  motion.     The  judgment  appealed 
from  having  been  entered  on  the  same  day  that  the  amend- 
ment to  section  191  of  the  Code  of  Civil  Procedure  took 
effect,  the  presumption  is  that  the  enactment  preceded  the 
entry  of  the  judgment,  and,  therefore,  the  appeal  is  not  per- 
missible.     (Kilmer  v.  Bradley,  80  N.  Y.  630 ;  Derleth  v. 
#«  Graff,  104  N.  Y.  661 ;  People  ex  rel.  v.  Fowler,  55  N.  Y. 
y^l   In  re  Kemeys,  56  Hun,  118;  Arrowsmith  v.  Ilamer- 
*V»  39  Ohio  St.   573  ;  Mallory  v.  lilies,  4  Mete.  [Ky.]  53 ; 
In  re  Howes,  21  Vt.  619 ;  In  re  Welman,  20  Yt,  654;    Wood 

y-*ort  42  Ala.  641 ;  Grlswold  v.  A.  D.  Co.,  21  Barb.  225.) 

Tl  ...  .  . 

ine  -cVppellate  Division  having  unanimously  decided  that  the 

verdict  of  the  jury  is  supported  by  the  evidence,  this  appeal 
^  ^itliin  the  provisions  of  article  YI,  section  9,  of  the  Con- 
dition, and  of  subdivision  4  of  section  191  of  the  Code  of 
lv*l    Procedure,  that  no  such  unanimous  decision  shall  be 
^viewed  by  the  Court  of  Appeals.     [Dalzell  v.  Z.  I  E.  12. 
Co-y  119  N.  Y,  626. 

~***cicy,  Boardman  <&  Piatt,  opposed. 

^1a.btin,  J.      In  determining  this  motion  it  becomes  neces- 

y   ^t  the  outset  to  consider  whether  the  provisions  of  chap- 

**£>9  of  the  Laws  of  1896  deprive  the  appellant  of  the  right 
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to  appeal  in  this  action.  Section  nine  of  article  six  of  the 
Constitution  provides :  "  The  legislature  may  further  restrict 
the  jurisdiction  of  the  Court  of  Appeals  and  the  right  of  appeal 
thereto,  but  the  right  to  appeal  shall  not  depend  upon  the 
amount  involved."  TLus  chapter  559  wao  fully  authorized  by 
the  provisions  of  the  Constitution,  and  if  that  statute  was  in 
force  when  the  appeal  was  taken,  then  it  is  manifest  that  the 
appellant  had  no  right  of  appeal,  and  this  court  has  no  author- 
ity to  hear  and  determine  it. 

The  order  of  the  Appellate  Division,  which  affirmed  the 
judgment  and  order  denying  the  appellant's  motion  for  a  new 
trial,  was  granted  on  the  eighth  day  of  May,  1896,  but  the 
judgment  in  pursuance  of  that  order  was  not  entered  until  the 
twelfth  day  of  that  month.  The  appeal  is  from  the  judgment 
and  not  from  the  order  of  affirmance.  Indeed,  such  an  order 
is  not  appealable.  {Kilmer  v.  Bradley,  80  N.  Y.  630 ;  Der- 
leth  v.  De  Graf,  104  N.  Y.  661.) 

In  determining  the  right  of  appeal  we  must  consider  that 
it  is  not  a  natural  or  inherent  right,  but  rests  upon  the  statute 
alone,  and  may  be  taken  away  by  the  legislature  unless  con- 
ferred by  the  organic  law  of  the  state.  The  jurisdiction  of 
the  Court  of  Appeals  is  designated  and  created  by  law,  and  it 
has  no  other.  (People  ex  rel.  Grlssler  v.  Fowler,  55  N.  Y. 
675 ;  Hewlett  v.  Elmer,  103  N.  Y.  156,  164.) 

Therefore,  the  real  question  we  are  called  upon  to  determine 
is  whether  the  statute  of  1896  was  in  force  when  the  judg- 
ment appealed  from  was  entered.  The  amendatory  statute 
under  consideration  provides  that  it  shall  take  effect  imme- 
diately. It  was  signed  by  the  governor  on  the  same  day  the 
judgment  was  entered.  The  papers  read  upon  this  motion 
disclose  that  the  judgment  was  entered  May  12th,  1S96,  atone 
o'clock  and  fifty  minutes,  p.  m.,  but  there  is  nothing  before  us 
to  show  at  what  time  on  that  day  the  governor  approved  the 
statute  prohibiting  an  appeal  from  a  judgment  of  affirmance 
thereafter  rendered  in  an  action  for  personal  injuries,  when 
the  decision  of  the  Appellate  Division  is  unanimous.  That 
statute  having  contained  a  provision  that  it  should  take  effect 
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immediately,  it  became  a  law  upon  being  signed  by  the  gover- 
nor. (Matte?*  of  Kemeys,  56  Hun,  117.)  There  being  no 
proof  as  to  the  time  of  day  when  the  act  became  a  law,  the 
question  in  this  case  must  depend  upon  the  presumption  as  to 
the  time  when  it  took  effect.  It  seems  to  be  settled  by 
the  weight  of  authority  that,  in  the  absence  of  evidence  as  to 
the  precise  time  when  approved,  an  act  operates  during  the 
entire  day  of  its  approval.  In  Kvom,  v.  Levy  (60  N.  Y.  126), 
where  the  act  of  1874,  prohibiting  appeals  to  this  court  in 
cases  involving  less  than  five  hundred  dollars,  was  under  con- 
sideration, it  was  held  that  as  that  act  did  not  specify  when  it 
should  take  effect,  it  was  controlled  by  the  Revised  Statutes 
and  took  effect  the  twentieth  day  after  its  passage  (1  R.  S.  157, 
§12),  and  that  an  appeal  perfected  on  that  day  was  too  late,  as 
the  act  took  effect  from  the  beginning  of  the  day.  In  Pooley  v. 
City  of  Buffalo  (122  N.  Y.  592),  under  the  provisions  of  the 
charter  of  that  city  which  enabled  persons  interested  to  file 
objections  to  an  assessment  for  local  improvements,  the  city 
clerk  was  required  when  the  assessment  roll  was  delivered  to 
him  to  publish  a  notice  in  five  successive  numbers  of  the  offi- 
cial paper  that  the  roll  was  in  his  office  and  that  objections 
might  be  filed  with  him  within  ten  days  from  the  first  publi- 
cation of  the  notice.  A  notice  in  pursuance  of  a  resolution 
ordering  the  assessment  was  published,  the  first  publication 
being  on  the  same  day  the  resolution  was  approved  by  the 
mayor,  but  before  it  was  approved,  and  yet  it  was  held  that 
the  publication  was  valid  and  that  the  general  rule  that  frac- 
tions of  a  day  would  not  be  regarded  in  law  except  for  the 
purpose  of  preventing  injustice  was  applicable.  Blydenburgh 
v.  Cotheal  (4  N.  Y.  418)  was  to  the  effect  that  fractions  of  a 
day  are  not  generally  regarded  except  for  the  purpose  of  pre- 
venting injustice.  To  the  same  effect  are  the  cases  of  Small 
v.  M'Chesney  (3  Cow.  19) ;  Clute  v.  Clute  (3  Denio,  263) ; 
Rogers  v.  Beach  (18  Wend.  533),  and  Griswold  v.  Atlantic 
Dock  Co.  (21  Barb.  225). 

In  Arro208mith  v.  Hamering  (39  Ohio  St.  573)  an  act  had 
been  passed   amending  the   Revised  Statutes  of    that  state 
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which  allowed  petitions  in  error  to  be  filed  without  leave,  so 
as  to  require  leave  to  be  first  granted,  and  which  repealed  the 
original  section  and  enacted  that  the  amended  section  should 
take  effect  and  be  in  force  from  and  after  its  passage  and 
apply  to  all  cases  and  proceedings  thereafter  brought ;  and  on 
the  same  day,  but  whether  before  or  after  the  act  was  passed 
did  not  appear,  a  petition  in  error  was  filed  without  leave  of 
the  court.  On  a  motion  to  dismiss  the  appeal  it  was  held  that 
that  act  took  effect  on  the  day  of  its  passage  and  by  presump- 
tion of  law  from  the  commencement  of  that  day,  and  in  the 
absence  of  proof  showing  that  the  case  was  pending  on  that 
day  before  the  act  took  effect,  the  presumption  of  law  that  it 
took  effect  from  the  commencement  of  that  day  would  prevail. 
In  re  Welman  (20  Vt.  653)  is  to  the  effect  that  although  divis- 
ions of  a  day  are  allowed  to  make  priorities  in  questions  con- 
cerning private  acts  and  transactions,  they  are  never  allowed  to 
make  priorities  in  questions  concerning  public  acts,  such  as  leg- 
islative acts  or  public  laws,  or  such  judicial  proceedings  as  are 
matters  of  record  ;  that  the  time  when  an  act  approved  by 
the  president  takes  effect  must  appear,  and  can  properly 
appear,  only  from  the  act  itself,  and  that  a  statute  which  takes 
effect  from  and  after  its  passage,  goes  into  operation  on  the 
day  on  which  it  is  approved  and  has  relation  to  the  first 
moment  of  that  day.  The  same  doctrine  was  held  in  Matter 
of  Howes  (21  Vt.  619).  In  Wood  v.  Fort  (42  Ala.  641)  it 
was  held  that  a  public  statute,  remedial  in  its  character  and 
not  prescribing  punishments  or  penalties,  is  in  force  during  the 
entire  day  of  its  approval,  as  the  law  does  not  recognize  frac- 
tions of  a  day.  In  Mallory  v.  Ililes  (4  Metcalfe  [Ky.],  53)  it 
was  decided  that  an  act  of  the  general  assembly,  which  provided 
that  it  should  take  effect  from  its  passage,  took  effect  on  the 
day  of  its  approval  by  the  governor,  and  must  be  regarded 
as  being  in  force  during  the  whole  day  upon  which  it  was 
approved.  In  the  case  of  Tomlinson  v.  Bullock  (L.  R.  [4  Q. 
B.  D.]  230,  232),  where  a  somewhat  similar  question  arose, 
and  where  the  statute  required  the  date  when  an  act  of  Par- 
liament received  the  royal  assent  to  be  indorsed  thereon,  and 
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enacted  that  6uch  indorsement  should  be  taken  as  part  of  the 
act  and  be  the  date  of  its  commencement,  where  no  other 
commencement  was  provided,  it  was  said :  "  The  only  point 
of  time  which  this  act  makes  material  is  the  day  on  which 
the  royal  assent  was  given.  It  thus  recognizes  the  well-known 
maxim  that  the  law  takes  no  notice  of  the  fractions  of  a  day, 
and  except  where  there  are  conflicting  rights  between  subject 
and  subject,  for  the  determination  of  which  it  is  necessary  to 
ascertain  the  actual  priority,  such  is  the  universal  rule  —  an 
act  which  comes  into  operation  on  a  given  day  becomes  law 
as  soon  as  the  day  commences/' 

In  Lapeyre  v.  United  States  (17  Wall.  [84  U.  S.]  191.  203) 
it  is  said  :  "  It  is  argued  that  a  statute  takes  effect  from  the 
date  of  its  approval,  unless  a  different  time  is  fixed  by  law. 
As  a  general  rule  this  is  true.  It  is  further  said  that,  by  rela- 
tion, it  covers  the  whole  of  the  day  of  its  approval.  This, 
also,  is  generally  true.  It  has  often  been  decided,  however, 
that  where  justice  requires  it  the  true  time  of  its  passage  may 
be  shown  even  to  the  hour  of  the  day."  As  early  as  1763 
this  doctrine  was  recognized  by  Lord  Mansfield  in  Combe  v. 
Pitt  (3  Burr.  1423,  1434),  where  he  said :  "  But  though  the 
law  does  not,  in  general,  allow  of  the  fractions  of  a  day,  yet  it 
admits  it  in  cases  where  it  is  necessary  to  distinguish.  And  I 
do  not  see  why  the  very  hour  may  not  be  so  too,  where  it  is 
necessary  and  can  be  done."  Many  other  cases  might  be  cited 
where  this  question  has  been  under  consideration,  but  it  seems 
unnecessary  to  refer  to  them  at  this  time.  We  deem  it  suf- 
ficient to  say  that  while  the  authorities  bearing  upon  the 
exceptions  to  the  general  rule  that  the  law  will  disregard  frac- 
tions of  a  day  are  not  in  all  respects  harmonious,  still  we  have 
found  none  which  we  regard  as  sufficient,  under  the  circum- 
stances of  this  case,  to  justify  us  in  holding  that  the  general 
rule  that  a  statute  covers  the  entire  day  of  its  approval  does 
not  obtain.  As  no  one  has  an  inherent  or  natural  right  to 
appeal,  it  cannot  be  said  that  it  is  unjust  to  apply  to  this  case 
the  general  rule  as  to  the  time  when  a  statute  takes  effect. 

There  is  no  proof  that  the  act  of  1896  was  not  approved 
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before  this  appeal  was  taken.  In  the  absence  of  such  proof, 
aud  under  the  authorities  bearing  upon  this  question,  we 
think  the  statute  must  be  presumed  to  have  taken  effect  at  the 
commencement  of  the  day  on  which  it  was  approved  by  the 
governor.  As  the  judgment  was  not  entered  until  the  after- 
noon of  that  day  the  statute  must  be  regarded  as  in  force  at 
that  time,  and  it  follows  that  the  appellant's  right  to  appeal 
was  thus  cut  off. 

Our  conclusion  upon  this  question  renders  it  unnecessary  to 
examine  the  other  grounds  upon  which  the  motion  is  based, 
as  the  appeal  must  be  dismissed  upon  the  ground  already 
considered. 

All  concur. 

Appeal  dismissed,  with  costs. 


Abby  Rogers  Clark,  Appellant,  v.  Hiram  Howard  et  al., 
Respondents. 

1.  Debtor  and  Creditor — Promise  by  Transferee  of  Debtor's 
Property  to  Pay  Another  Creditor  —  Enforcement  of  Promise.  If 
the  common  debtor  of  several  creditors  transfers  and  delivers  all  his  prop- 
erty to  one  of  them  for  distribution,  and  the  transferee,  by  a  writing 
signed  by  him,  promises  absolutely  to  pay  another  creditor  the  amount  of 
his  debt,  in  consideration  of  the  transfer  by  the  debtor  of  all  his  property 
to  the  promisor,  such  other  creditor,  although  not  privy  to  the  contract 
or  consideration,  may,  if  he  accepts  and  adopts  the  promise  on  learning 
of  it,  maintain  an  action  thereon  against  the  transferee  of  the  property. 

2.  Absolute  Promise  to  Pay  Debt  of  Another.  Whether  a  promise, 
by  a  creditor  to  whom  a  common  debtor  has  transferred  his  property,  to 
pay  the  debt  of  another  creditor  is,  in  fact,  an  original  and  absolute  prom- 
ise to  pay  the  debt,  or  collateral  merely,  depends  upon  the  intention  of  the 
parties,  to  be  ascertained  from  the  language  used  and  from  all  the  sur- 
rounding circumstances  existing  at  the  time  the  promise  was  made,  and  is 
not  affected  by  the  fact  that  less  was  subsequently  realized  from  the  prop- 
erty transferred  than  wTas  expected. 

3.  Agreement  to  "Guarantee"  Payment  of  Debt  of  Another 
Construed  to  Import  an  Absolute  Promise  to  Pay.  An  agreement  in 
writing,  made  by  one  of  the  creditors  of  a  common  debtor  in  considera- 
tion of  receiving  a  transfer  of  all  the  debtor's  property,  to  "guarantee" 
another  creditor  the  payment  of  the  sum  of  money  owing  to  him  from  the 
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debtor,  within  a  certain  time,  is  properly  construed  to  import  an  absolute 
promise  to  pay  the  debt  of  such  other  creditor,  when  surrounded  by  cir- 
cumstances which  show  that  the  promisor  received  the  property  from  the 
debtor  for  the  purpose  and  with  the  expectation  of  paying  therefrom  not 
only  his  own  debt  but  that  of  the  other  creditor. 
Clark  v.  Howard,  74  Hun,  228,  reversed. 

(Argued  June  2,  1896 ;  decided  October  6,  1896.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  made  December  6, 
1893,  which  reversed  a  judgment  in  favor  of  plaintiff  entered 
upon  the  report  of  a  referee  and  granted  a  new  trial. 

This  action  was  brought  to  recover  $2,800  originally  owing 
by  Francis  D.  Hoyt  to  the  plaintiff,  which,  she  alleged,  the 
defendants  by  an  instrument  in  writing  had  agreed  to  pay. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Marcus  T.  Hun  for  appellant.  The  question  whether  a 
contract  is  original  or  collateral  is  not  to  be  determined  by  the 
consideration  merely  of  the  words  used  therein.  (Clanrickard 
v.  Sidney,  Ilobart,  446 ;  Dixon  v.  Hatfield,  2  Bing.  439 ; 
Simpson  v.  Penton,  2  Cromp.  &  M.  430 ;  Mountstephen  v. 
Laktman,  L.  R.  [5  Q.  B.]  613 ;  L.  R.  [7  Q.  B.]  196  ;  L.  R.  [1 
Eng.  &  Ir.  App.]  17 ;  Chase  v.  Day,  17  Johns.  114  ;  Dickson  v. 
Frazee,  1  E.  D.  Smith,  32 ;  Allen  v.  Scarf,  1  Hilt.  209  ;  Post 
v.  Geoghegen,  5  Daly,  216;  F.  Nat.  Bank  v.  Chalmers,  144 
N.  Y.  432  ;  Leonard  v.  Vredenhurgh,  8  Johns.  29.)  The  plain- 
tiff is  entitled  to  enforce  the  agreement  between  Hoyt  and  the 
defendants.  (F.  Nat.  Bank  v.  Chalmers,  144  N.  Y.  432 ; 
Ackley  v.  Parmenter,  98  N.  Y.  425 ;  White  v.  Rintoid,  108 
N.  Y.  223;  Rothschild  v.  R.  G.  W.  R.  Co.,  84  Hun,  103.) 
There  were  no  fraudulent  representations  made  by  Hoyt  that 
induced  the  defendants  to  enter  into  the  agreement.  {Ball 
v.  Loomis,  29  N.  Y.  412  ;  Woodruff  v.  McGrath,  32  N.  Y. 
255 ;  Westerh  v.  De  Witt,  36  N.  Y.  340 ;  Sinclair  v.  TaU- 
madge,  35  Barb.  602  ;  Russell  v.  Burton,  6Q  Barb.  539  ; 
Ellis  v.  Andrews,  56  'N.  Y.  83 ;  Chrysler  v.  Canaday,  90 
N.  Y.  273 ;  Slaughter  v.  Gerson.,  13  Wall.  378 ;  Farnsworth 
v.  Duffner,  142  U.  S.  43;  Clark  v.  Reeder,  158  U.  S.  505.) 
30 
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Esek  Cowen  for  respondents.  The  plaintiff  could  not  main- 
tain this  action  against  these  defendants.  She  was  not  a  party 
to  the  contract,  and  there  was  no  privity  between  her  and  the 
defendants.  The  contract  being  a  collateral  promise  that 
Hoyt  should  pay  plaintiff  within  five  years,  it  was  for  the 
benefit  of  Hoyt  and  created  no  obligation  to  the  plaintiff. 
(Story  on  Prom.  Notes,  §  457 ;  Pitman  on  Prin.  &  Sureties,  1 ; 
McLaren  v.  Watson!  s  Exrs.,  26  Wend.  435.)  It  is  claimed  by 
the  appellant's  counsel  that  aside  from  the  findings  of  the  referee 
the  evidence  in  the  case  can  be  so  interpreted  as  to  support 
an  absolute  promise  upon  the  part  of  the  defendants.  But  if 
that  were  true  such  evidence  could  not  avail  the  plaintiff  upon 
this  appeal,  nor  does  it  when  properly  interpreted  support  the 
defendants'  position.  {Peck  v.  GoodberUtt,  109  N.  Y.  180.) 
It  must  be  conceded  that  there  was  no  privity  of  either  con- 
tract or  consideration  between  the  plaintiff  and  defendants. 
The  plaintiff  was,  in  no  sense,  a  party  to  the  contract ;  no 
promise  was  made  to  her,  neither  did  she  part  with  any  con- 
sideration, in  view  of  the  promise  of  the  defendants,  either  by 
releasing  Hoyt  or  otherwise.  Unless  some  settled  principle  of 
law  permitted  her  to  sue,  on  the  contract  of  another,  she  had 
no  cause  of  action.  (Z?.,  E.  cfe  C.  R.  R.  Co.  v.  N.  Y.,  L.  E. 
<&  W.  R.  R.  Co.,  123  N.  Y.  327 ;  A.  Nat.  Bank  v.  F.  Sat 
Bank,  46  N.  Y.  82  ;  Pardee  v.  Treat,  82  N.  Y.  385.)  This 
action  cannot  be  sustained,  because  the  promise  was  not  for  the 
benefit  of  the  plaintiff  but  for  the  benefit  of  Hoyt.  (Garnsey 
v.  Rogers,  47  N.  Y.  233 ;  Roe  v.  Barker,  82  N.  Y.  431.) 

O'Brien,  J.  This  case  depends  upon  the  construction 
which  should  be  given  to  the  written  contract  upon  which  the 
plaintiff  brought  the  action  and  recovered  before  the  referee. 
The  General  Term  has  taken  a  different  view  with  respect 
to  the  meaning  and  effect  of  the  paper,  and  reversed  the 
judgment. 

There  is  no  dispute  with  respect  to  the  fact  that  Francis  D. 
Hoyt  was  indebted  to  the  plaintiff  in  the  amount  of  the  judg- 
ment.    The  question   is  whether  the  defendants  have  ever 
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become  bound  to  pay  that  debt  On  the  21st  of  August,, 
1886,  Hoyt  was  also  indebted  to  the  defendants,  composing  a 
mercantile  iirm  engaged  in  business  at  Providence  and  in  New 
York,  in  the  sum  of  $13,510.89,  and  on  that  day  he  executed 
and  delivered  to  them  a  written  instrument,  reciting  the 
indebtedness  and  the  consideration  thereof,  and  stating  that 
for  the  purpose  of  securing  and  paying  this  debt  Hoyt  had 
on  that  day  sold,  assigned  and  delivered  to  them  all  his  stock 
of  goods,  books,  accounts,  bills  receivable  and  fixtures  in  his- 
business  in  New  York,  as  per  bill  of  sale  that  day  executed 
and  delivered  to  the  defendants.  The  paper  then  concluded 
with  the  following  provision  upon  which  the  plaintiff  brings, 
this  action : 

"  And  whereas,  the  party  of  the  first  party  is  justly  indebted 
to  Mrs.  Abby  Rogers  Clark  in  the  sum  of  twenty-eight  hun- 
dred dollars  for  money  loaned,  and  to  Edward  W.  Davenport 
in  the  sum  of  twenty-five  hundred  dollars  for  money  loaned. 

"  Now,  in  consideration  of  the  premises  and  the  sum  of  one 
dollar  paid  to  the  party  of  the  first  part  by  the  parties  of 
the  second  part,  the  parties  of  the  second  part  hereby  agree 
to  guarantee  to  the  said  Abby  Rogers  Clark  and  Edward  W. 
Davenport  the  payment  to  them  and  each  of  them  of  the  said 
sums  of  money  so  owing  to  them  as  aforesaid  within  five  years 
from  the  date  hereof,  with  interest." 

The  defendants  admit  the  execution  and  delivery  of  this 
agreement,  but  deny  that  there  was  any  sufficient  considera- 
tion therefor,  and  for  a  further  defense  allege  that  Hoyt 
falsely  and  fraudulently  represented  that  the  goods  so  trans- 
ferred were  of  sufficient  value  to  pay  their  debt  and  also  that 
of  the  plaintiff  and  the  other  party  named  in  the  instrument. 
That  in  sole  reliance  upon  such  representations  and  statements 
the  defendants  accepted  the  transfer  and  that  such  state- 
ments were  untrue.  The  referee  found  that  by  an  inventory 
and  appraisal  of  the  goods  so  transferred,  made  by  the  parties 
shortly  after  the  transfer,  the  value  thereof  appeared  to  be 
between  fourteen  and  fifteen  thousand  dollars ;  and  after 
numerous  other  findings  he  held  as  a  conclusion  of  law  that 
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the  defendants,  under  the  circumstances  of  the  case,  and  by 
the  terms  of  the  instrument,  promised  absolutely  to  pay  the 
plaintiffs  debt  within  five  years.  The  view  of  the  General 
Term  was  substantially  that  since  there  was  no  privity  of  con- 
tract or  consideration  between  the  plaintiff  and  the  defendants, 
the  clause  of  the  contract  quoted  amounted  to  nothing  more 
than  a  promise  on  the  part  of  the  defendants  to  lend  to  Hoyt 
the  money  with  which  to  pay  the  plaintiff's  debt  against  him, 
and  that  the  plaintiff  was  not  entitled  to  sue  upon  6uch  a 
promise.  It  is  quite  evident  from  what  appears  in  the  record 
that  this  point  was  first  suggested  on  appeal,  and  that  the 
case  was  tried  upon  a  different  theory.  The  defendants' 
understanding  and  construction  of  the  instrument  is  thus 
stated  by  them  in  their  answer.  After  stating  the  fraudu- 
lent representations  as  to  the  value  of  the  property  trans- 
ferred, made  by  Hoyt,  the  answer  avers :  "  That  relying 
solely  upon  the  said  representations  so  as  aforesaid  made,  aud 
believing  them  to  be  true,  the  defendants  agreed  to  accept  a 
transfer  of  and  to  take  possession  of  said  property,  and  to  dis- 
pose of  the  same  to  the  best  advantage,  and  out  of  the  pro- 
ceeds to  repay  the  indebtedness  of  said  Hoyt  to  the  defendant* 
and  to  use  any  surplus  in  paying  the  alleged  indebtedness  of 
said  Hoyt  to  the  plaintiff  and  said  Davenport."  The  defend- 
ants themselves  by  their  answer  have  thus  given  to  the  con- 
tract an  interpretation  quite  different  from  that  now  claimed. 
The  issue  which  was  litigated  at  the  trial  was  substantially 
one  of  fact,  founded  upon  the  defense  of  fraud,  and  which 
the  referee  decided  adversely  to  the  defendants.  In  anticipa- 
tion of  this  result,  apparently,  the  defendants  requested  the 
referee  to  hold  as  matter  of  law  that  they  received  the  prop- 
erty and  its  proceeds  as  trustees  for  the  purpose  of  disposing 
of  the  same  and  out  of  the  proceeds  to  pay  their  own  claim 
and  that  of  the  plaintiff  and  Davenport  pro  rata,  and  that 
plaintiff's  pro  rata  share  of  the  proceeds  w-ith  interest,  amount- 
ing to  $2,004.20,  was  the  sum  for  which  the  plaintiff  was 
entitled  to  judgment. 

The  referee  refused  so  to  hold  and  held  as  already  stated, 
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that  the  plaintiff  was  entitled  to  recover  the  whole  debt  as 
upon  an  absolute  promise  to  pay,  made  by  defendants  to  the 
plaintiff  or  for  her  benefit.  At  the  request  of  the  defendants 
the  referee  found  as  matter  of  fact  that  the  transfer  of  the 
property  by  Hoyt  to  the  defendants  was  made  for  the  purpose 
and  with  the  intent  that  the  same  should  be  sold  to  the  best 
advantage  and  the  proceeds  applied  to  the  payment  of  the 
indebtedness  of  said  Hoyt  to  the  defendants  and  the  plaintiff 
and  said  Davenport  as  and  in  the  manner  mentioned  m  said 
agreement.  It  is  quite  apparent  from  the  answer  and  the 
whole  course  of  the  trial  that  the  theory  upon  which  the 
defendants  succeeded  at  the  General  Term  was  not  the  theory 
upon  which  they  rested  their  defense  at  the  trial.  But  the 
defendants  were  entitled  in  the  court  below,  and  arc  entitled 
here,  to  urge  any  ground  of  defense  that  is  fairly  presented 
by  the  record.  It  does  not  follow  that  because  the  defendants 
met  with  a  larger  measure  of  success  at  the  General  Term 
than  they  even  claimed  before  the  referee  that  they  are  wrong 
in  the  position  which  they  now  assume.  The  legal  liability 
of  the  defendants  for  the  payment  of  the  plaintiff's  debt 
against  Hoyt,  upon  the  facts  and  circumstances  found  by  the 
referee,  is  still  open  to  debate  in  this  court. 

The  plaintiff  was  not  a  party  to  this  agreement  and  did  not 
even  know  of  its  existence  until  some  time  after  it  was  made. 
There  was  no  consideration  for  the  promise  moving  from  the 
plaintiff  to  the  defendants,  and  the  plaintiff  neither  waived 
nor  released  any  right  or  claim  that  she  had  against  Hoyt,  her 
original  debtor.  There  is  no  question  in  the  case  with  respect 
to  the  Statute  of  Frauds  since  the  defendants'  promise,  what- 
ever its  legal  character  may  be,  is  in  writing  signed  by  the 
parties  to  be  charged. 

The  common  debtor  of  the  three  creditors  named  in  the 
instrument  transferred  and  delivered  all  his  property  to  the 
defendants,  and  in  consideration  of  such  transfer  the  defend- 
ants bound  themselves  according  to  the  tenor  and  meaning  of 
the  writing.  The  defendants  received  all  that  the  debtor  had 
for   distribution  among   his  creditors,  and  in   consideration 
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thereof,  among  other  things,  agreed  to  guarantee  to  the  plain- 
tiff the  payment  to  her  within  five  years  of  her  debt.  What- 
ever the  defendants  bound  themselves  to  do  in  this  writing 
was,  therefore,  as  between  the  parties  to  it,  founded  upon  a 
sufficient  consideration.  If  the  writing,  construed  in  the  light 
of  all  the  surrounding  circumstances,  imports  a  promise  on  the 
part  of  the  defendants  to  pay  the  plaintiff  the  amount  of  her 
debt  against  the  common  debtor,  in  consideration  of  the  trans- 
fer by  the  latter  to  the  defendants  of  all  his  property,  the 
plaintiff  may  maintain  an  action  on  this  promise,  though  she 
was  not  privy  to  the  contract  or  consideration.  It  is  then  the 
case  of  a  promise  made  by  the  defendants,  upon  a  valid  con- 
sideration, to  a  third  person  for  the  plaintiff's  benefit.  (Laio- 
renee  v.  Fox,  20  N.  Y.  268 ;  Burr  v.  Beers,  24  N.  Y.  178.) 
Where  a  debtor  transfers  property  to  a  third  person  in  con- 
sideration of  his  promise  to  pay  the  debt  to  the  creditor,  the 
latter  may  accept  and  adopt  the  promise  when  it  becomes 
known  to  him  and  maintain  an  action  upon  it.  When  the  prom- 
ise in  such  cases  is  the  consideration  or  condition  upon  which 
the  third  party  has  received  the  debtor's  property,  he  thereby 
makes  the  debt  his  own  and  assumes  an  independent  duty  of 
payment  irrespective  of  the  liability  of  the  principal  or  original 
debtor.  (F  Nat.  Bank  v.  Chalmers,  144  N.  Y.  432 ;  White  v. 
Jiintoul,  108  X.  Y.  222;  Town*end  v.  Backham,  143  N.  Y. 
516  ;  Glfordv.  Corrujan,  117  N.  Y.  257 ;  Wager  v.  Link,  134 
K.  Y.  122.)  It  appears  that  the  plaintiff,  some  time  before  the 
commencement  of  the  action,  demanded  payment  of  the  debt 
from  the  defendant,  so  that  there  can  be  no  question  as  to  the 
acceptance  or  adoption  of  the  promise.  It  becomes  import- 
ant, therefore,  to  determine  whether  the  promise  contained 
in  the  instrument  is,  in  fact,  an  original  and  absolute  one  to 
pay  the  debt  or  collateral  merely.  That  must  depend  upon 
the  intention  of  the  parties,  to  be  ascertained  from  the  lan- 
guage used  and  from  all  the  surrounding  circumstances.  The 
findings  of  the  referee,  when  read  together  and  considered  in 
the  light  of  what  is  to  be  fairly  implied,  as  well  as  what  is 
expressed,  import  that  the  defendants,  by  this  instrument, 
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intended  to  and  did  promise  to  pay  the  plaintiffs  debt  abso- 
lutely. This  conclusion  is  necessarily  involved  in  the  findings, 
if  not  expressly  found  in  terms,  and  we  may  consider  all  the 
facts  found  and  the  evidence  in  the  record  in  order  to  give 
the  decision  its  proper  force  and  construction.  (Ogden  v. 
Alexander,  140  K  Y.  356.) 

The  judgment  of  the  referee  has  been  reversed  upon  the 
ground  that  the  instrument,  when  considered  with  the  other 
facts  and  circumstances  of  the  case,  found  or  conceded, 
creates  no  legal  liability  against  the  defendants  for  which  the 
plaintiff  can  maintain  an  action.  We  are  not  inclined  to 
agree  to  this  view  of  the  case.  The  character  of  the  defend- 
ants' promise  is  not  to  be  determined  solely  with  reference  to 
the  language  employed.  Words  to  the  effect  that  a  third 
party  will  see  the  debt  paid,  or  become  responsible  or  the  like, 
have  been  held  to  import  an  original  and  absolute  promise 
when  taken  in  connection  with  the  facts  and  circumstances  of 
the  transaction.  (Chase  v.  Day,  17  Johns.  114;  Mountste- 
phen  v.  Lakeman,  L.  R.  [7  Eng.  &  Ir.  App.]  17.) 

It  is  true  that  the  meaning  of  such  words,  whether  imput- 
ing an  original  or  collateral  promise,  has  been  discussed 
mostly  in  cases  where  the  Statute  of  Frauds  has  been  relied 
upon  as  a  defense  ;  still  the  same  principle  will  apply  in  any 
case  where  it  is  material  to  determine  whether  a  promise  is 
original  or  not.  If  the  defendants  intended  to  and  did  make 
this  debt  their  own  by  a  promise  founded  upon  a  new  and 
original  consideration  of  benefit  to  the  defendants,  moving  to 
them  from  the  debtor,  the  fact  that  the  debt  may  still  subsist 
against  the  original  debtor  is  no  objection  to  a  recovery. 
(Leonard  v.  Vreedenburgh,  8  Johns.  29  ;  Farley v.  Cleveland, 
4  Cowen,  432;  Mallory  v.  Gillett,  21  X.  Y.  412.)  The  true 
construction  of  the  whole  transaction  is  that  the  original 
debtor  put  a  fund  or  property  into  the  hands  of  the  defend- 
ants by  absolute  transfer  upon  their  promise  to  pay  the  plain- 
tiffs debt,  with  others ;  and,  although  the  plaintiff  was  not  a 
party  to  the  transaction,  it  was  for  her  benefit,  and  as  the 
promise  is  founded  upon  a  new  and  independent  considera- 
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tion  she  may  enforce  it  within  the  doctrine  of  the  cases  cited. 
The  facts  found  or  conceded  show  that  such  was  the  transac- 
tion, and  that  the  purpose  of  the  paper  in  question  was  to 
assume,  the  payment  of  the  plaintiff's  debt  in  the  manner 
stated  therein. 

In  the  first  place  we  have  the  fact  that  the  defendants  exe- 
cuted the  paper  in  the  belief  that  the  property  transferred  to 
them  by  the  debtor  was  sufficient  to  pay  their  own  debt,  and 
also  that  of  the  other  parties  named.  This  clearly  appears 
from  the  averments  of  their  answer.  It  is  equally  clear  that 
the  defendants  were  informed  by  the  debtor  that  the  plaintiff's 
debt  was  one  of  honor,  which  he  was  bound  to  protect,  since 
it  was  for  money  borrowed  by  him,  and  that  he  refused  to 
make  the  transfer  except  upon  the  condition  that  the  defend- 
ants should  bind  themselves  to  take  care  of  this  debt.  It 
appears  also  that  when  the  property  was  put  into  the  posses- 
sion of  the  defendants  they  employed  the  debtor  to  carry  on 
the  business  as  their  agent,  furnishing  him  with  other  goods, 
and  that  the  business  was  so  conducted  for  sometime  after  the 
transfer.  The  defendants,  no  doubt,  believed  that  if  the 
property  transferred  should  prove  in  any  degree  insufficient 
the  balance  would  be  made  up  from  the  earnings  of  the  busi- 
ness, and  in  any  event  they  had  five  years  within  which  to 
pay  the  debt.  The  language  of  the  instrument,  when  coupled 
with  the  facts  and  circumstances  referred  to,  does  not,  we 
think,  give  much  support  to  the  theory  which  prevailed  in  the 
court  below,  that  the  defendants'  promise  imported  nothing 
more  than  an  agreement  on  their  part  with  the  debtor,  and 
for  his  benefit  alone,  to  advance  to  him  money  with  which  he 
might  pay  the  debt  in  question.  We  think  they  virtually 
assumed  it  themselves  upon  the  transfer  by  the  debtor  of  all 
his  property  to  them.  The  theory  that  the  defendants'  obliga- 
tion was  simply  to  advance  money  to  Hoyt  to  enable  him  to 
pay  the  plaintiff's  debt  is  sought  to  be  supported  by  artificial 
reasoning  and  judicial  authority,  but  it  is  not  the  natural  legal 
inference  to  be  drawn  from  the  transaction.  The  cases  in 
which  such  a  principle  was  sanctioned  arose  upon  facts  quite 
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different  from  these  appearing  in  this  record.     {Garnsey  v. 
Rogers,  47  N-  Y.  233.) 

There  would,  no  donbt,  be  great  difficulty  in  holding  the 
defendants  liable  to  the  plaintiff  if  the  proposition  of  their 
counsel  that  the  promise  was  collateral,  importing  nothing 
more  than  that  Hoyt,  the  debtor,  would  pay  the  debt  within 
five  years,  could  be  admitted.  Everything  in  the  record  tends 
to  show  that  such  was  not  the  intention  of  the  parties  to  the 
agreement.  Neither  Hoyt  nor  the  defendants  understood  the 
promise  in  that  way.  They  expected  that  the  property  trans- 
ferred to  the  defendants  would  enable  them  to  pay  all  the 
debts  referred  to,  and  upon  that  basis  the  promise  must  have 
been  intended  to  be  absolute.  To  hold  that,  under  the  circum- 
stances, the  defendants  intended  nothing  more  than  a  collateral 
guaranty  that  Hoyt,  after  being  stripped  of  all  he  had,  would 
pay  the  debt  within  five  years,  would  be  to  impute  to  them 
dishonesty  in  seeking  to  retain  for  themselves  the  property  of 
their  debtor,  in  excess  of  their  debt.  The  reasonable  and 
natural  conclusion  from  all  the  facts  is  that  the  defendants 
intended  to  pay  this  debt  to  the  plaintiff  out  of  the  property 
of  the  debtor  which  they  received  and  so  bound  themselves. 
'  That  was  the  condition  upon  which  the  debtor  made  the  trans- 
fer. The  nature  of  the  defendants'  undertaking  is  not  affected 
by  the  fact  that  less  was  realized  from  the  property  than  was 
expected  when  the  transfer  was  made.  The  intention  of  all  the 
parties  to  the  writing  is  to  be  ascertained  from  the  facts  exist- 
ing at  the  time  it  was  made,  or  the  situation  as  they  then  under- 
stood it,  not  by  what  took  place  or  was  disclosed  afterwards. 
If  the  defendants  supposed  that  they  were  receiving  property 
from  the  debtor  to  pay  not  only  their  own  debt  but  also  that 
of  the  plaintiff  and  the  other  creditor  named,  the  conclusion 
is  inevitable  that  they  intended  to  bind  themselves  to  pay  these 
debts.  That  they  did  so  understand  the  situation  at  the  time 
that  they  made  the  promise  clearly  appears  from  the  record. 
The  fact  that  in  the  writing  the  defendants  agreed  to  guaran- 
tee the  payment  to  the  plaintiff,  instead  of  agreeing  to  pay, 
31 
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does  not  control  the  interpretation  of  the  contract.  The  inten- 
tion of  the  parties  and  the  scope  and  meaning  of  the  promise 
is  to  be  ascertained  from  the  nature  of  the  transaction  and  all 
the  attending  facts  and  circumstances  as  well  as  the  written 
words. 

Our  conclusion  is  that  the  promise  should  be  interpreted  as 
an  absolute  one  on  the  part  of  the  defendants  to  pay  the 
plaintiffs  debt ;  that  it  is  supported  by  a  sufficient  considera- 
tion moving  from  the  debtor  to  them,  namely,  the  transfer  of 
his  property  for  that  purpose,  and  that  the  legal  conclusion 
of  the  referee  was  correct. 

It  follows  that  the  order  and  judgment  appealed  from  should 
be  reversed  and  the  judgment  entered  upon  the  report  of  the 
referee  affirmed,  with  costs  in  all  courts. 

All  concur. 

Ordered  accordingly. 


In  the  Matter  of  the  Petition  of  Daniel  B.  Taylor,  Appel- 
lant, to  Have  the  Election  for  the  Incorporation  of  the 
Proposed  Village  of  Mamaroneck  Declared  Illegal. 

Incorporation  op  Villages  —  Method  op  Voting  on  Proposition 
to  Incorporate  —  Laws  op  1870,  Chap.  291,  §  9.  The  provisions  of  the 
act  for  the  incorporation  of  villages  (Laws  of  1870,  chap.  291,  §  9)  have 
not  been  changed  or  repealed  by  the  changes  in  the  general  election 
laws,  or  the  laws  requiring  town  elections  to  be  had  by  means  of  the  official 
ballot  or  ballot  machines,  and  still  regulate  the  method  of  voting  to  deter- 
mine a  proposition  to  incorporate  a  part  of  a  town  or  parts  of  towns,  not 
before  organized  for  any  purpose. 

Matter  of  Taylor,  8  App.  Div.  244,  affirmed. 

(Argued  June  9,  1896;  decided  October  6,  1896.) 

Appeal  from  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  made  April 
7, 1896,  which  affirmed  an  order  of  the  County  Court  of  West- 
chester county,  entered  December  28,  1895,  upholding  and 
affirming  an  election  held  in  November,  1895,  in  parts  of  the 
towns  of  Mamaroneck  and  Rye,  in  Westchester  county. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 
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Charles  H.  Young  for  appellant.  A  vote  for  and  against 
the  incorporation  of  a  village  is  an  election.  (Laws  of  1870, 
chap.  291,  §§  7,  8,  10,  11 ;  Const,  of  N.  Y.  art.  2,  §  5 ;  People 
ex  rel.  v.  Bd.  of  Supra.,  139  N.  Y.  524;  Laws  of  1892,  chap. 
680,  §  80 ;  Laws  of  1894,  chap.  764,  §  1.)  The  express  pro- 
visions of  article  2,  section  5,  of  the  Constitution  of  1894  were 
violated  in  the  election  in  question,  in  that  the  ballot  used 
was  an  open  ballot  and  not  a  secret  one.  (Const,  of  N.  Y. 
art.  1,  §  16 ;  Laws  of  1870,  chap.  291.)  The  legislature 
intended,  in  passing  chapter  810  of  the  Laws  of  1895,  amend- 
ing the  law  of  1892,  after  the  adoption  of  the  Constitution  of 
1894,  to  comply  with  the  Constitution  and  to  enact  a  general 
law  to  cover  all  elections  within  the  state,  save  those  excepted 
by  the  Constitution.  (Laws  of  1890,  chap.  262;  In  re  Vil. 
of  Ilarriaville,  49  N.  Y.  S.  R.  288  ;  Laws  of  1892,  chap.  680, 
§  83 ;  Laws  of  1895,  chap.  810 ;  In  re  Hickory  Tree  Road, 
43  Penn.  St.  139 ;  People  v.  Burt,  43  Cal.  560.)  The  elec- 
tion in  the  town  of  Eye  is  invalid  because  the  Myers  ballot 
machine  was  not  used  in  the  election.  (Laws  of  1892,  chap. 
127 ;  Laws  of  1894,  chap.  764.)  The  act  of  1895  provides 
that  the  town  clerk  should  provide  ballots  for  such  an  election 
as  the  one  in  question.  (Laws  of  1895,  chap.  810,  §§  83,  86, 
87 ;  People  ex  rel.  v.  Bd.  of  Supra.,  65  Hun,  484.)  As  no 
ballot  was  provided  by  the  town  clerks  of  Mamaroneck  and 
Eye,  the  act  of  1895  provides  an  adequate  ballot,  which  was 
not  used  in  the  election  in  question.  {People  ex  rel.  v.  Ken- 
ney,  96  N.  Y.  294 ;  Harri8  v.  Bd.  of  Supra.  Niagara  Co., 
33  Hun,  279.)  The  act  of  1870  was  not  complied  with  in  the 
election  in  question,  as  the  ballots  were  not  folded.  (E.  S. 
[6th  ed.]  chap.  6,  tit.  1,  §  1.)  An  appeal  lies  to  the  Court  of 
Appeals  in  this  proceeding.  (Code  Civ.  Proc.  §§  190,  1357; 
Village  of  Harrisville  v.  Lawrence,  GG  Hun,  305.) 

William  Samuel  Johnaon  for  respondent.  No  appeal  lies 
to  the  Court  of  Appeals  in  this  proceeding.  (McAlliater  v. 
A.  P.  P.  Co.,  10  N.  Y.  353.)  The  election  to  determine  as 
to  the  incorporation  of  the  village  of  Mamaroneck  was  con- 
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ducted  in  conformity  with  the  laws  applicable  to  the  election 
of  town  officers  in  force  at  the  date  of  the  passage  of  the  act 
for  the  incorporation  of  villages,  and  such  laws  govern  the 
procedure  at  such  election.  (Laws  of  1870,  chap.  291 ;  1  R. 
S.  chap.  11,  tit.  1,  3 ;  Suth.  on  Stat.  Const.  §  257;  Ehapp  v. 
City  of  Brooklyn,  97  K  Y.  520 ;  In  re  Vil.  of  Sing  Sing,  98 
N.  Y.  454 ;  Village  of  Gloversville  v.  Howell,  70  N.  Y.  287 ; 
Carling  v.  Purcett,  3  Misc.  Hep.  55.)  The  general  election  laws 
in  force  on  November  12, 1895  (the  date  of  the  election  in  ques- 
tion), do  not  apply  to  an  election  to  determine  as  to  the  incor- 
poration of  a  village.  ( Vil.  of  HarHsviUe  v.  Lawrence,  66 
Hun,  302.)  The  election  in  question  was  constitutional. 
{People  v.  Tuthill,  31  K  Y.  550  ;  Em  parte  Murphy,  7  Cow. 
153 ;  People  ex  rd.  v.  Thornton,  25  Hun,  456.) 

O'Brien,  J.  The  questions  involved  in  this  appeal  arise 
out  of  proceedings  under  the  statute  to  incorporate  a  new 
village  from  parts  of  two  towns  in  the  county  of  Westchester. 
The  petitioner  who  brings  this  appeal  was  one  of  the  citizens 
who  was  opposed  to  the  incorporation  of  the  village,  and  he 
claims  that  the  election  had  or  vote  taken  for  the  purpose  of 
ascertaining  the  will  of  the  people  residing  in  the  territory 
proposed  to  be  included  in  the  new  village  was  not  in  compli- 
ance with  the  statute  and,  therefore,  that  no  legal  expression  of 
their  wishes  in  that  regard  has  ever  been  had.  If  he  is  right  in 
this  position  the  proceedings  should  have  been  set  aside  by  the 
courts  below  and  his  appeal  to  this  court  should  be  sustained. 
The  proceedings  for  the  incorporation  of  villages  are  regulated 
and  governed  by  a  general  law  enacted  for  that  purpose. 
(Laws  1870,  chap.  291.)  Among  other  preliminary  steps  that 
statute  provides  for  an  election  at  which  it  shall  be  determined 
whether  the  territory  proposed  and  designated  on  certain  maps 
required  by  the  act  shall  be  incorporated  as  a  village.  Every 
elector  qualified  to  vote  for  town  officers,  residing  within  the 
limits  of  the  territory,  is  entitled  to  vote  at  such  meeting  or 
election  by  a  ballot  having  thereon  the  word  "  Yes  ??  or  the 
word   "No."     (§  9.)     The  inspectors  are  then   required  to 
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canvass,  certify  and  verify  the  result,  which  is  to  be  evidenced 
by  their  certificate  filed  in  the  county  clerk's  office.  If  a 
majority  of  the  ballots  cast  at  the  election  have  upon  them  the 
word  "  Yes  "  the  territory  becomes  an  incorporated  village  by 
the  name  proposed  in  the  preliminary  proceedings  unless  an 
appeal  is  taken  to  the  county  judge  of  the  county  in  which  the 
election  was  held.  The  proceedings  may  be  examined  on  this 
appeal,  and  if  found  to  be  illegal  or  irregular,  set  aside  and  a 
new  election  ordered,  but  if  found  to  be  in  conformity  with 
the  6tatute,  that  fact  is  to  be  certified  by  the  judge  and  the 
proceedings  thereupon  stand  confirmed.  In  this  case  the  elec- 
tion was  had,  the  majority  of  the  ballots  cast  favored  the 
incorporation,  the  county  judge  has  decided  that  the  proceed- 
ings were  regular  and  legal,  and  his  decision  has  been  affirmed 
at  the  General  Term.  The  proceeding  was  brought  before 
the  county  judge  by  the  appellant,  one  of  the  electors  who  was 
entitled  to  vote,  and  the  facts  presented  by  his  petition,  in 
compliance  with  the  statute. 

There  is  but  one  of  the  many  objections  against  the  validity 
of  the  election,  stated  in  the  petition  of  the  appellant  to 
the  county  judge,  that  in  our  opinion  deserves  any  special 
notice,  and  that  is  the  point  that  the  vote  was  not  cast  nor  the 
wishes  of  the  electors  expressed  in  the  manner  now  required 
by  law.  The  statute  provides  that  all  laws  applicable  to  town 
elections  and  the  election  of  town  officers  shall  apply  to  meet- 
ings or  elections  held  to  determine  whether  territory  shall  be 
incorporated  into  a  village,  so  far  as  these  laws  were  con- 
sistent with  the  provisions  of  the  act.  In  this  case  the  electors 
expressed  their  will  by  means  of  a  ballot  composed  of  white 
paper  with  the  word  "Yes"  or  the  word  "No"  printed 
upon  it,  deposited  by  them  in  a  ballot  box,  in  charge  of  the 
inspectors  designated  by  the  statute.  In  1870,  when  the 
statute  was  passed,  no  one  could  doubt,  or  did  doubt,  that  this 
method  of  voting  in  such  a  case  was  a  full  compliance  with  the 
statute,  but  since  that  time  the  method  of  voting  has  been 
radically  changed,  and  the  argument  in  support  of  this  appeal, 
in  substance,  is  that  the  statute  in  question,  under  which  the 
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vote  was  taken,  has  been  swept  away  in  the  numerous  changes 
since  made  with  respect  to  the  manner  of  voting  at  elections- 
In  other  words,  it  is  claimed  that  the  citizens  residing  in  any 
locality  who  desire  to  incorporate  as  a  village  under  the 
statute  cannot  legally  express  their  will  in  that  regard  in  the 
old-fashioned  way,  and  can  now  be  heard  only  through  the 
elaborate  machinery  of  official  ballots  and  the  complicated 
laws  concerning  elections  for  public  officers. 

It  is  quite  certain  that  questions  such  as  the  incorporation 
of  a  village  out  of  certain  territory  in  a  town  or  county  do  not 
fall  within  the  general  policy  or  purpose  which  dictated  the 
recent  changes  in  the  laws  governing  elections  generally. 
They  are  not  and  never  were  within  the  range  of  corruption 
and  the  numerous  evils  stimulated  by  party  politics  which 
were  present  at  the  polls  on  election  day  and  which  it  was 
the  purpose  of  the  changes  in  the  law  to  check  or  suppress. 
Such  questions  are  mere  matters  of  business  and  have  little 
more  relation  to  elections  proper  than  the  choice  of  officers  in 
or  the  management  of  a  private  corporation.  The  policy  that 
found  expression  in  the  laws  governing  public  elections  and 
the  reasons  for  surrounding  the  voter  with  every  possible  safe- 
guard against  corruption  and  undue  influence  have  no  appli- 
cation to  such  a  question  as  was  submitted  to  the  citizens  in 
this  case.  The  methods  prescribed  by  the  act  of  1870  for 
ascertaining  the  opinion  of  the  electors  with  respect  to  the 
incorporation  of  a  village  are  so  simple  and  well  adapted  to 
the  purpose  that  we  should  not  hold  that  they  have  been 
repealed  or  superseded  by  general  laws  enacted  for  other  pur- 
poses and  with  other  objects  in  mind,  unless  the  language  will 
not  admit  of  any  other  alternative.  There  has  certainly  not 
been  any  express  repeal  of  any  of  the  provisions  of  that 
statute,  and  repeals  by  implication  are  not  favored  in  such 
cases.  If  all  the  provisions  of  that  statute  can  stand  and  have 
full  operation  and  scope  notwithstanding  the  changes  in  the 
election  laws,  public  policy  and  convenience  require  that  it 
should  be  preserved  intact.  It  is  only  in  case  it  will  be  found 
that  the  election  laws  by  their  language  and  manifest  purpose 
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embrace  proceedings  for  ascertaining  the  opinion  of  the 
electors  with  reference  to  the  incorporation  of  a  village  that 
we  should  hold  that  the  later  statute  repeals  the  former. 
These  principles  of  statutory  construction  are  so  well  settled 
that  authorities  need  not  be  cited  to  sustain  them.  When 
both  statutes  can  fairly  stand  and  operate  together,  each  per- 
forming an  appropriate  office,  there  is  no  repeal  by 
implication. 

The  original  Ballot  Reform  Law  (Laws  1890,  ch.  262) 
did  not  work  such  repeal.  ( Village  of  HarrisviUe  v.  Law- 
rence, 66  Hun,  302.)  It  is  true  that  since  that  decision  the 
act  has  been  changed  and  amended  by  the  use  of  language  of 
much  broader  import,  but  the  purpose  and  intent  has  not 
been  changed.  It  is  conceded  that  the  election  in  question 
was  not  held  in  compliance  with  the  General  Election  Law, 
nor  any  other  law  save  the  act  of  1870,  and  the  only  statutory 
provision  that  is  claimed  to  bring  such  questions,  when  sub- 
mitted to  a  vote,  within  the  scope  of  such  laws  is  §  83  of  ch. 
810  of  the  Laws  of  1895,  amending  the  act  of  1892  and 
previous  election  laws.     That  section  reads  as  follows : 

"  Whenever  the  adoption  of  a  constitutional  amendment, 
or  any  other  proposition  or  question,  is  to  be  submitted  to  the 
vote  of  the  electors  of  the  state,  or  of  any  district  thereof,  a 
separate  ballot  shall  be  provided  by  the  same  officers  who  are 
charged  by  law  with  the  duty  of  providing  the  official  ballots 
for  candidates  for  public  office,"  etc. 

The  vote  upon  a  question  to  incorporate  a  village  is  not  one 
to  be  submitted  to  the  electors  of  the  6tate.  Nor  was  the 
question  submitted  to  the  electors  of  any  district  thereof 
within  the  meaning  of  the  statute.  These  words  are  there 
used  in  their  statutory  sense,  and  only  apply  when  the  question 
is  submitted,  or  to  be  submitted,  in  or  with  respect  to  some 
established  and  recognized  political  division  of  the  state, 
organized  for  some  purpose  of  general  or  local  government  —  as 
an  assembly  or  senate  district,  a  judicial  or  congressional  district 
or  the  like.  The  vote  in  this  case  was  not  cast  upon  a  question 
submitted  to  the  electors  of  any  district  of  the  state,  but  to 
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the  electors  of  part  of  the  territory  embraced  in  two  towns. 
That  territory  was  then  wholly  unorganized  for  any  purpose 
whatever  ;  had  no  election  machinery  of  its  own  and  had  no 
actual  or  political  existence,  and  it  depended  upon  the  vote 
called  for  by  the  submission  whether  it  ever  could  have.  It 
had  no  boundaries  or  identity,  except  in  the  language  of  the 
petition  and  the  general  description  upon  a  map  for  the  pur- 
pose of  the  incorporation.  It  was  proposed  to  erect  it  into  a 
district,  namely,  a  village  which,  for  certain  purposes,  would 
be  a  political  entity  or  district,  but  it  has  not  yet  reached  that 
stage. 

A  politically  unorganized  tract  of  territory  within  the  limits 
of  two  organized  towns,  such  as  this  was  when  the  question 
was  presented  for  the  opinion  of  the  electors,  is  not  a  district 
of  the  state  within  the  meaning  of  the  statute,  though,  of 
course,  it  was  within  the  limits  of  the  state.  In  this  case  the 
election  was  held  in  two  places  because  the  territory  embraced 
parts  of  two  towns.  In  one  of  the  towns  the  board  of  super- 
visors had  adopted  what  is  called  Myers'  ballot  machine  as  the 
method  of  voting  at  all  elections,  and  it  is  claimed  that  the 
election  held  in  that  town  was  invalid  for  the  additional  reason 
that  the  machine  was  ignored  and  the  electors  used  a  paper 
ballot.  The  present  Constitution  confers  power  upon  the 
legislature  to  authorize  voting  by  machinery,  and  towns  have 
been  authorized  to  adopt  this  machine,  and  among  them  one 
of  the  towns  in  question.  (Const,  art.  2,  §  5  ;  Laws  of  1894 
ch.  764;  Laws  of  1895,  ch.  73.) 

It  appears  that  when  the  machine  has  once  been  adopted  by 
the  town,  under  the  statute,  the  voters  must  use  it  or  not  vote 
at  all,  as  the  first  section  of  the  act  of  1894  reads  as  follows  : 

"  Such  ballot  machines  shall  be  used  for  the  purpose  of 
voting  for  all  public  officers  to  be  elected  by  the  voters  of  such 
towns  or  cities,  or  any  part  thereof,  and  upon  all  constitu- 
tional amendments,  or  propositions  or  questions  which  may 
lawfully  be  submitted  to  such  voters." 

It  is  said  that  here  was  a  question  submitted  to  ipart  of  a 
town,  and,  as  the  machine  was  not  made  to  speak  for  the 
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electors,  they  have  failed  to  legally  express  their  will  by  a 
simple  "  yes  "  or  "  no  "  printed  on  white  paper.  What  we 
have  said  as  to  the  meaning  of  the  word  district,  in  the  Gen- 
eral Election  Law,  applies  to  this  statute  also.  The  words 
"  towns  or  cities,  or  any  part  thereof,"  do  not  include  a  tract 
of  territory  in  a  town,  still  a  part  thereof,  and  not  yet  organ- 
ized for  any  purpose.  The  words  refer  to  some  organized 
division  of  a  town,  city  or  village,  as  a  ward  or  an  election 
district.  Such  divisions  are  capable  of  some  independent 
action  in  matters  of  this  character,  and  are  provided  with  the 
necessary  official  machinery  for  that  purpose.  But  a  separate 
farm,  or  a  dozen  farms,  form  part  of  a  town  in  a  general 
sense,  though  not  for  the  purpose  of  such  action  as  is  contem- 
plated by  this  statute.  So,  we  think,  that  these  laws  did  not 
apply  to  the  election  in  question,  and  that  the  question  sub- 
mitted was  legally  passed  upon  by  the  electors  under  the  pro- 
visions of  the  act  of  1870,  which  still  remains  unaffected  by 
the  changes  in  the  General  Election  Laws,  or  the  laws  requiring 
town  elections  to  be  had  by  means  of  the  official  ballot  or 
ballot  machines.  The  simple  provisions  of  the  act  of  1870 
have  not  been  changed  or  repealed  by  the  introduction  of  new 
methods  of  voting  at  general  or  town  elections,  or  upon  ques- 
tions submitted  to  the  people  in  regularly  organized  political 
divisions  of  the  state. 

There  was  no  legal  error  in  the  refusal  of  the  county  judge 
to  set  aside  the  election,  and  the  order  appealed  from  should, 
therefore,  be  affirmed,  with  costs. 

All  concur. 

Order  affirmed. 

32 
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Lucius  B.  Hutchinson,  Respondent,  v.  The  President  and 
Directors  of  the  Manhattan  Company,  Impleaded,  etc., 
Appellant. 

Banking  —  Collection  op  Draft  Deposited  with  Unrestricted 
Indorsement  —  Title  to,  and  Application  of,  Proceeds.  If  the 
owner  of  a  negotiable  draft,  payable  out  of  the  state  to  his  order,  indorses 
it  generally  to  another,  with  an  oral  instruction  to  deposit  it  for  collec- 
tion, and  the  indorsee  thereupon  indorses  the  draft  for  deposit  to  his 
own  credit,  and  deposits  it,  without  limitation  or  further  instructions,  with 
a  bank  of  which  he  is  a  customer,  and  the  bank,  merely  because  the  draft 
is  payable  out  of  the  state,  makes  a  "  short"  entry  thereof  in  the  cus- 
tomer's pass  book,  and  on  the  same  day  forwards  the  draft  by  mail  for 
collection,  and  on  the  next  day  makes  a  loan  to  the  customer  on  his 
demand  note,  under  a  written  agreement  giving  the  bank  a  lien  upon  all 
his  property  and  securities  in  its  possession,  and  authorizing  it  to  apply 
on  all  his  existing  or  future  obligations  all  moneys  belonging  to  him  in 
the  hands  of  the  bank  on  deposit  or  otherwise,  and  on  that  day  the  draft 
is  collected  by  the  collecting  agent  of  the  bank,  and  on  the  same  day  the 
customer  makes  a  general  assignment  —  the  bank  is  entitled,  where  no 
question  of  good  faith  exists,  to  apply  the  proceeds  of  the  draft,  on 
receipt  thereof  from  its  agent  in  due  course  of  business,  upon  the  cus- 
tomer's note,  as  well  against  the  person  who  indorsed  the  draft  to  the 
customer  as  against  the  customer  and  his  assignee,  in  the  absence  of  any 
notification  of  a  claim  of  ownership  to  the  draft  or  its  proceeds,  or  of  any 
demand  therefor,  from  such  indorser,  prior  to  the  collection  of  the  draft 
by  the  bank's  collecting  agent. 

Hutchinson  v.  Manhattan  Co.,  9  Misc.  Rep.  348,  reversed. 

(Argued  June  3,  1896;  decided  October  6,  1896.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Superior  Court  of  the  city  of  New  York,  entered  upon  an 
order  made  the  first  Monday  of  June,  1894,  which  affirmed 
a  judgment  in  favor  of  plaintiff  entered  upon  the  report  of 
a  referee. 

Thi6  action  was  brought  to  recover  the  proceeds  of  a  draft 
collected  by  the  defendant  banking  corporation  and  alleged 
to  be  the  property  of  the  plaintiff. 

The  facts,  so  far  as  material,  are  6tated  in  the  opinion. 

Charles  E.  Rmhmore  for  appellant.  The  title  to  the 
check  and  to  the  proceeds  thereof  passed  to  the  Manhattan 
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Company,  and  it  was  entitled  to  apply  the  same  to  the  indebt- 
edness of  W.  L.  Patton  &  Co.  to  it.  (M.  Nat.  Bank  of  W. 
v.  HaU,  83  N.  Y.  345  ;  Hatch  v.  F  Nat.  Bank,  147  K  Y. 
184 ;  C.  Be.  Bank  v.  F.  Nat.  Bank,  118  N.  Y.  443 ;  Castle  v. 
C.  Ex.  Bank,  148  K  Y.  122;  Clark  v.  Merchants'  Bank, 
2  N.  Y.  380 ;  M.  Nat.  Bank  v.  Loyd,  90  K  Y.  530 ;  Cragie 
v.  Hadley,  99  N.  Y.  133;  (P  Connor  v.  Mechanic^  Bank, 
124  1ST.  Y.  324;  In  re  W.  F.  Bank,  L.  K.  [11  Ch.  Div.]  772; 
Briggsy.  C.  Nat  Bank,  89  N.  Y.  182.) 

John  L.  Brcvnch  for  respondent.  The  plaintiff  did  not  part 
with  his  ownership  of  the  draft  in  indorsing  it  to  Patton  & 
Co.  (Bank  of  Washington  v.  Triplet,  1  Pet.  25  ;  M.  C 
Bank  v.  A.  C.  Bank,  7  K  Y.  462.)  The  defendant  bank 
received  the  draft  for  collection  only.  If  a  bill  be  deposited 
for  collection  only,  the  bill  remains  in  the  depositor  and  the 
bank  holds  it  and  its  proceeds  when  collected  as  the  agent 
of  the  depositor.  (McBride  v.  Farmers'  Bank,  26  N.  Y. 
450  ;  Clark  v.  Merchants9  Bank,  2  K  Y.  380 ;  M.  Nat. 
Bank  v.  Loyd,  90  K  Y.  530 ;  Cragie  v.  Hadley,  99  N.  Y. 
133  ;  Nat.  B.  &  D.  Bank  v.  Hvblell,  117  N.  Y.  399.)  To 
entitle  the  defendant  to  hold  the  draft  in  question,  the  bur- 
den of  proof  is  upon  it  to  show  that  it  came  into  possession 
of  it  in  the  usual  course  of  business,  in  good  faith  and  for  a 
present  consideration.  (Scott  v.  Ocean  Bank,  5  Bosw.  192  ;  23 
X.  Y.  289 ;  Moore  v.  Ryder,  65  N.  Y.  438 ;  McBride  v. 
Farmers'  Bank,  26  K  Y.  455  ;  C  N.  Bank  v.  Diefendorf, 
123  N.  Y.  206 ;  Hall  v.  Wilson,  16  Barb.  548.)  A  party 
who  receives  negotiable  securities  on  a  precedent  debt  without 
relinquishing  any  security  or  right  respecting  it,  is  not  a  bona 
fide  holder  for  value.  (Lawrence  v.  Clark,  36  N.  Y.  128  ; 
Coddington  v.  Bay,  20  Johns.  637 ;  Weaver  v.  Barden,  49 
K.  Y.  286  ;  Dickerson  v.  Wason,  47  N.  Y.  442  ;  McBride 
v.  Farmers'  Bank,  26  N.  Y.  454 ;  Nat.  Park  Bank  v.  Sea- 
board Bank,  114  N.  Y.  34 ;  Moore  v.  Ryder,  65  N.  Y.  443  ; 
Spear  v.  Myers,  6  Barb.  445 ;  War  dell  v.  Howell,  9  Wend. 
170 ;  Payne  v.  Cutler,  13  Wend.  605.)     The  defendant  had 
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no  right  to  apply  the  proceeds  of  the  draft  under  the  terms  of 
the  note.  (Clark  v.  Merchants'  Bank,  2  N.  Y.  383.)  In 
order  to  entitle  the  defendant  bank  to  apply  the  proceeds  of 
the  draft,  or  to  withhold  it  from  the  plaintiff,  it  must  appear 
that  Patton  &  Co.  converted  the  money  to  their  own  use  and 
paid  it  in  due  course  of  business  in  discharge  of  their  indebt- 
edness, and  that  the  defendant  was  entirely  ignorant  of  the 
nature  of  their  title.  (C.  I.  Works  v.  A.  K  Nat.  Bank,  34 
Hun,  26.)  If,  however,  it  is  held  that  Patton  &  Co.  became 
the  owners  of  the  check  and  its  proceeds  by  virtue  of  the 
plaintiff's  indorsement,  it  is  submitted  that  the  title  to  the  pro- 
ceeds of  the  check  passed  under  the  general  assignment  of 
Patton  &  Co.  for  the  benefit  of  creditors  and  belongs  to  the 
assignee.  The  assignment  was  made  May  fifth,  and  the  defend- 
ant did  not  see  fit  to  exercise  its  option,  if  any,  until  May  sixth. 
(Koehler  v.  Hughes,  148  N.  Y.  510 ;  Nat.  B.  &  D.  Bank  v. 
Hubhell,  117  N.  Y.  384.) 

Bartlett,  J.  In  the  month  of  May,  1893,  the  plaintiff 
kept  a  deposit  account  with  the  firm  of  W.  L.  Patton  &  Co., 
bankers  and  brokers  of  the  city  of  New  York,  and  Patton  & 
Co.  were  at  the  same  time  depositors  with  the  defendant,  The 
President  and  Directors  of  the  Manhattan  Company,  a  banking 
corporation  also  doing  business  in  the  city  of  New  York.  On 
the  4th  day  of  May,  1893,  the  plaintiff  deposited  with  Patton 
&  Co.  a  draft  drawn  by  the  Interstate  Mortgage  Trust  Co., 
of  Greenfield,  Massachusetts,  on  the  Packard  National  Bank 
of  the  same  place,  dated  May  3d,  1893,  for  $2,400.00,  payable 
to  the  order  of  G.  H.  Kaulback.  At  the  time  of  this  deposit 
the  draft  was  indorsed  as  follows :  "  Pay  to  the  order  of  L.  B. 
Hutchinson,  G.  H.  Kaulback  ; "  also,  "  Pay  W.  L.  Patton  & 
Co.  or  order,  L.  B.  Hutchinson." 

On  the  same  day  Patton  &  Co.  deposited  the  draft  with  the 
defendant  bank,  adding  this  indorsement :  "  For  deposit  to  the 
credit  of  W.  L.  Patton  &  Co." 

The  draft  was  deposited  by  Patton  &  Co.  without  any 
instructions  other  than  appears  by  the  indorsement,  and  it  is 
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not  claimed  that  the  bank  then  had  any  knowledge  of  the 
plaintiff^  except  as  disclosed  by  his  general  indorsement  of  the 
draft  to  Patton  &  Co. 

As  the  draft  was  payable  out  of  the  state,  the  bank  did  not 
credit  it  to  Patton  &  Co.,  further  than  to  make  a  "  short " 
entry  in  the  pass  book  of  the  latter,  not  as  the  result  of  any 
instruction  from  Patton  &  Co.,  but  as  a  voluntary  exercise  of 
power  on  the  part  of  the  bank. 

The  bank,  on  the  same  day,  May  4th,  forwarded  the  draft 
to  Massachusetts  for  collection,  and  on  the  morning  of  the  6th 
of  May  received  the  proceeds  in  New  York  by  mail.  In  the 
meantime,  however,  Patton  &  Co.,  on  the  5th  day  of  May, 
1893,  at  3:16  o'clock  in  the  afternoon,  being  insolvent,  made 
a  general  assignment  for  the  benefit  of  their  creditors,  and 
filed  it  in  the  office  of  the  clerk  of  the  city  and  county  of  New 
York. 

The  plaintiff,  on  the  6th  day  of  May,  demanded  the  pro- 
ceeds of  the  draft  from  the  bank,  resting  his  claim  on  the 
ground  that  the  "  short "  entry  in  the  pass  book  of  Patton  & 
Co.  rendered  the  bank  a  holder  of  the  draft  for  collection 
only,  and  that  as  he  had  orally  instructed  Patton  &  Co.  to 
deposit  the  draft  with  the  bank  for  collection,  he  was  in  law 
the  owner  of  it,  notwithstanding  the  fact  that  Patton  &  Co. 
had,  in  violation  of  his  instructions,  made  a  general  deposit  of 
the  draft.  The  courts  below  have  sustained  this  contention  of 
the  plaintiff  and  given  judgment  in  his  favor. 

It  is  admitted  that  all  the  parties  interested  acted  in  good 
faith,  and  that  a  question  of  law  is  presented  upon  facts  prac- 
tically undisputed. 

To  properly  decide  this  case  it  is  necessary  to  ascertain  the 
precise  relations  existing  between  the  defendant  bank  and  Pat- 
ton &  Co.  at  the  time  of  this  transaction. 

For  a  long  time  prior  to  May,  1893,  Patton  &  Co.  kept  a 
deposit  account  with  the  defendant  bank. 

On  May  6th,  1893,  when  the  defendant  bank  actually 
received  in  the  city  of  New  York  by  mail  the  proceeds  of  the 
draft,  the  bank  held  two  promissory  notes  made  by  Patton  & 
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Co.  as  follows :  One  dated  April  21st,  1893,  to  the  order  of 
the  bank  for  $50,000  payable  on  demand  after  date,  with- 
out grace.  The  other  dated  May  5th,  1893,  to  the  order  of  the 
bank  payable  on  demand,  after  date,  without  grace  for  the 
sum  of  $297,500.00. 

It  was  admitted  on  the  the  trial  that  the  loans  represented 
by  these  notes  were  made  by  the  bank  and  that  there  was  still 
due  a  balance  on  each  note  aggregating  the  sum  of  about 
$190,000.00  and  interest. 

The  bank  received  with  each  of  said  notes  certain  collateral 
securities  with  power  to  demand  additional  security  at  any 
time,  and  it  was  also  given  a  lien  "  upon  all  the  property  or 
securities  left  in  their  possession,"  by  Patton  &  Co.,  "  and 
also  upon  any  balance  of  the  deposit  account"  of  Patton 
&Co. 

The  bank  was  further  empowered  "  at  their  option,  at  any 
time,  to  appropriate  and  apply  to  the  payment  and  extinguish- 
ment of  any  of  the  above-named  obligations  or  liabilities, 
whether  now  existing  or  hereafter  contracted,  any  and  all 
.  moneys  now  or  hereafter  in  their  hands  on  deposit  or  other- 
wise to  the  credit  of  or  belonging  to  the  undersigned,  whether 
the  said  obligations  or  liabilities  are  then  due  or  not  due." 

It  thus  appears  that  the  relation  existing  between  the  bank 
and  Patton  &  Co.  was  something  more  than  the  ordinary  one 
of  bank  and  depositor.  The  defendant  bank  held  the  written 
consent  and  authority  of  Patton  &  Co.  to  apply  on  all  their 
existing  or  future  obligations  moneys  belonging  to  them  which 
the  bank  held  "  on  deposit  or  otherwise." 

It  also  appears  that  on  May  5th,  the  day  the  draft  was  paid  to 
the  agent  of  the  defendant  bank  in  Greenfield,  Massachusetts, 
and  the  day  that  Patton  &  Co.  late  in  the  afternoon  filed 
their  general  assignment  for  the  benefit  of  creditors,  the 
defendant  bank  made  the  second  of  the  two  loans  already 
referred  to  amounting  to  $297,500.00. 

It  is  fair  to  assume,  the  bank  at  that  time  having  no  notice 
of  plaintiff's  claim,  but  on  the  contrary  having  every  reason 
to  believe  the  draft  was  the  property  of  Patton  &  Co.,  that  it 
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made  the  second  loan  relying  in  part  for  collateral  security 
upon  the  proceeds  of  the  draft  if  collected. 

As  between  the  bank  and  Patton  &  Co.  and  the  general 
assignee  of  the  latter,  who  is  joined  as  a  defendant  in  this 
action,  the  title  of  the  bank  is  perfect  to  the  draft  and  its  pro- 
ceeds under  the  agreements  contained  in  the  loan  notes,  and, 
as  already  intimated,  for  the  further  reason  that,  on  May  5th, 
it  partea  with  present  value,  relying  upon  the  draft  and  its 
proceeds  as  part  of  its  collateral  security. 

It  remains  to  consider  the  position  occupied  by  the  plaintiff 
in  this  transaction.  "We  start  out  with  the  facts  admitted  or 
proved  that,  on  the  4th  day  of  May,  the  plaintiff  indorsed  the 
draft  generally  to  Patton  &  Co. ;  that  Patton  &  Co.  indorsed 
it  for  deposit  to  the  bank  without  limitation  or  instruction  of 
any  kind  ;  that  the  bank,  in  the  exercise  of  its  power  in  the 
premises,  postponed  the  physical  act  of  crediting  Patton 
&  Co.  with  the  draft  on  their  pass  book  other  than  by  "  short 
entry"  until  actual  collection ;  that  on  the  6th  day  of  May  the 
bank  received  by  mail  the  proceeds  of  the  collection  and 
applied  them  on  the  second  note  of  $297,500.00 ;  that  on  the 
6th  day  of  May,  after  the  collection  was  completed,  plaintiff 
made  his  demand  on  the  bank. 

The  counsel  for  the  bank  requested  the  referee  to  find  as 
follows :  u  At  the  time  of  the  receipt  of  the  proceeds  of  said 
check  and  the  credit  of  the  same  to  the  account  of  said  W.  L. 
Patton  &  Co.,  and  the  application  thereof  to  the  indebtedness 
of  W.  L.  Patton  &  Co.  by  this  defendant,  this  defendant  had 
received  no  notice  of  the  plaintiff's  claim  of  title  to  said  check 
or  the  proceeds  thereof,  nor  had  any  demand  for  the  said  check 
or  the  proceeds  thereof  been  made  by  any  person  upon  this 
defendant  at  that  time." 

We  think  the  defendant  bank  was  entitled  to  have  this 
finding  made,  as  it  agreed  with  plaintiff's  testimony  to  the 
effect  that  he  mtide  the  demand  on  May  6th,  when  the  col- 
lection was  completed,  and  it  was  also  admitted  on  the  record 
that  the  proceeds  of  the  collection  were  applied  on  the  second 
note  May  6th. 
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If  the  plaintiff  deemed  it  important  to  his  case  to  show 
demand  on  his  part  prior  to  the  application  of  payment,  he 
rested  under  the  burden  of  proof.  The  record,  as  it  stands, 
shows  no  prior  demand. 

The  various  requests  to  find  made  by  counsel  for  the  defend- 
ant bank  and  the  refusals  of  the  referee  enable  us  to  look  into 
the  record  for  certain  facts  not  found. 

The  referee  was  asked  to  find  that  the  check  in  Question 
was  paid  by  the  drawee  May  5th,  1893,  and  the  proceeds 
thereof  were  remitted  to  the  defendant  and  were  received  by 
the  defendant  on  the  6th  day  of  May,  1893,  but  the  referee 
refused  to  find  except  "  as  in  report."  This  brings  us  to  the 
decisive  point  in  the  case.  The  rights  of  the  plaintiff  and  the 
bank  are  to  be  determined  by  what  actually  took  place  and  not 
by  book  entries  which  are  merely  the  evidence  of  transactions 
already  completed.  It  is  to  be  kept  in  mind  that  the  defend- 
ant bank  had  no  notice  of  plaintiff's  claim  until  after  the 
collection  was  completed  on  the  5th  day  of  May  and  the 
arrival  of  the  proceeds  in  New  York  on  the  6th  day  of  May, 
1893.  The  view  we  entertain  leads  us  to  the  conclusion  that 
as  matter  of  law  the  rights  of  the  parties  became  fixed  on  the 
5th  day  of  May,  1893.  This  court  has  repeatedly  held  that  the 
general  course  of  business  in  a  community,  including  the 
universal  practice  of  banks,  is  a  matter  of  which  it  may  take 
judicial  notice.  (Merchants'  National  Bank  of  Whitehall  v. 
Hall,  83  N.  Y.  345 ;  Agawain  Bank  v.  Strever,  IS  X.  Y. 
512.) 

The  draft  in  question,  put  in  evidence  by  the  plaintiff, 
shows  that  the  defendant  bank  made  it  payable  to  the  cashier 
of  the  First  National  Bank  of  Greenfield,  Massachusetts,  and 
it  was  paid  to  that  bank  May  5th. 

The  plaintiff  also  put  in  evidence  the  cashier's  check  of 
the  First  National  Bank  of  Greenfield  on  the  Importers  and 
Traders'  National  Bank  of  New  York,  dated  May  5th,  1893, 
and  payable  to  the  order  of  the  cashier  of  the  defendant  bank 
for  the  proceeds  of  the  draft  of  $2,400.00,  less  two  dollars  for 
collection.  It  was  admitted  and  proved  that  this  check  was 
paid. 
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We  thus  have  the  collection  of  the-  draft  completed  and  the 
proceeds  in  the  hands  of  the  agent  of  the  defendant  bank  in 
Greenfield  on  the  5th  day  of  May. 

The  court  will  take  judicial  notice  of  the  fact  that  banking 
hours  are  from  ten  o'clock  a.  m.  to  three  o'clock  p.  m.,  and  it 
consequently  follows  that  when  Patton  &  Co.  filed  their 
general  assignment  for  the  benefit  of  creditors  in  the  office  of 
the  clerk  of  the  city  and  county  of  New  York  at  3:16  o'clock 
p.  m.,  May  5th,  the  defendant  bank  was  possessed  in  law  of  the 
proceeds  of  the  draft  and  was  liable  to  Patton  &  Co.  for  the 
same.  This  fact,  however,  is  not  of  controlling  importance  as 
it  is  undisputed  the  collection  was  made  sometime  on  the  5th 
of  May,  and  at  the  instant  it  was  made  the  defendant  bank 
became  liable  to  account  either  to  Patton  &  Co.  or  their  gen- 
eral assignee,  and  was  also  entitled  to  hold  against  either  of 
them  the  proceeds  of  the  collection  under  the  terms  of  the 
agreement  contained  in  the  loan  notes. 

If  the  First  National  Bank  of  Greenfield,  which  acted  as 
the  collecting  agent  of  the  defendant  bank,  had  failed  on  the 
5th  day  of  May,  1893,  and  its  check  remitting  the  proceeds  of 
the  collection  had  proved  worthless,  it  needs  no  argument  to 
show  that  the  loss  would  have  fallen  on  the  defendant  bank. 

It  follows,  therefore,  that  even  on  plaintiff's  theory  that  the 
defendant  by  making  a  "  short "  entry  in  the  pass  book  of 
Patton  &  Co.  when  it  received  the  draft  thereby  admitted  it 
took  it  for  collection,  yet  the  collection  was  made  and  the  pro- 
ceeds were  in  the  hands  of  the  agent  of  the  defendant  bank 
the  day  before  plaintiff  gave  notice  to  the  bank  of  his  alleged 
ownership  of  the  draft  and  its  proceeds. 

If  the  defendant  bank,  in  law,  received  the  draft  for  collec- 
tion, it  was  simply  as  to  Patton  &  Co.,  and  the  moment  the 
draft  was  paid  to  its  agent  it  could  hold  the  proceeds  as 
against  Patton  &  Co.  under  the  agreements  contained  in  the 
loan  notes. 

The  actual  arrival  of  the  proceeds  of  the  collection  in  the 
city  of  New  York  on  May  6th  does  not  in  any  way  qualify 
the  rights  of  the  parties  as  fixed  on  the  5th  day  of  May.  In 
33 
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the  usual  course  of  banking,  and  where  it  is  not  material  to 
determine  the  exact  moment  of  time  when  rights  are  fixed,  it 
is  quite  true  that  the  proceeds  of  a  collection  are  not  drawn 
against  until  the  collecting  bank  is  actually  advised  that  the 
paper  is  paid,  but  this  custom  does  not  in  any  way  affect  the 
question  we  are  considering. 

Under  the  facts  as  they  are  presented  by  this  record,  the 
defendant  bank,  acting  in  good  faith  and  without  knowledge 
of  plaintiff's  alleged  claim,  acquired  good  title  to  the  proceeds 
of  the  draft.     (Hatch  v.  Fourth  Nat.  Bank,  147  K  Y.  184.) 

The  plaintiff  made  this  result  possible  by  indorsing  the 
draft  generally  to  Patton  &  Co.  when  ordinary  prudence  dic- 
tated that  he  should  have  indorsed  it  for  collection. 

The  judgment  appealed  from  should  be  reversed  and  a  new 
trial  ordered,  with  costs  to  abide  the  event. 

All  concur,  except  O'Brien  and  Vann,  JJ.,  not  voting. 

Judgment  reversed. 
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Eliza  W.  White  et  al.,  Respondents,  v.  Anna  Byron  Ben- 
jamin and  Cyrus  V.  Kean,  as  Assignee  of  Edward  M. 
Benjamin,  for  the  Benefit  of  Creditors,  Appellants, 
Impleaded  with  Edward  M.  Benjamin  et  al. 

1.  Findings  op  Fact  —  Review  by  Court  op  Appeals.  Where  there 
is  any  evidence  to  support  them,  findings  of  fact  by  the  trial  court, 
affirmed  by  the  General  Term,  cannot  be  reviewed  by  the  Court  of 
Appeals. 

2.  Evidence  —  Books  of  Account  —  Creditor's  Action.  Books  of 
account,  kept  by  a  judgment  debtor  in  his  business,  may  be  introduced 
in  evidence  by  a  judgment  creditor  to  support  an  attack  in  equity  upon 
the  transfer  of  property  by  the  judgment  debtor  to  a  third  person 
claiming  a  valid  debt  as  the  consideration  of  the  transfer. 

3.  Evidence  —  Omissions  from  Books  of  Account  —  Creditor's 
Action.  Where,  in  a  judgment  creditor's  action  to  set  aside  as  fraudu- 
lent and  void  transfers  of  property  made  by  the  judgment  debtor  to  his 
wife,  a  statement  is  introduced  by  the  defendants  containing  entries  of 
alleged  dealings  between  the  debtor  and  his  wife  and  tending  to  show  a 
a  valid  debt  due  her  as  a  consideration  for  the  transfer,  books  of  account 
kept  by  the  debtor  in  the  ordinary  course  of  his  business  while  he  was 
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still  the  owner  of  the  property  subsequently  transferred  in  consideration 
of  the  alleged  indebtedness  and  which  fail  to  show  such  indebtedness,  are 
competent  evidence  on  the  part  of  the  plaintiff  as  tending  to  show  by  the 
absence  of  entries  required  by  commercial  usage,  as  well  as  by  the  pres- 
ence of  entries  relating  to  the  transactions  between  him  and  his  wife,  that 
the  statement  was  largely  fictitious  and  fraudulently  manufactured. 

4.  Discretionary  Orders — Review  by  Court  of  Appeals.  An  order 
of  the  General  Term  affirming  an  order  of  the  Special  Term  denying  a  motion 
for  a  new  trial  on  the  ground  of  newly-discovered  evidence  merely,  is  an 
order  resting  in  discretion  and  not  reviewable  by  the  Court  of  Appeals. 

White  v.  Benjamin,  8  Misc.  Rep.  684,  affirmed. 

White  v.  Benjamin,  15  Misc.  Rep.  26,  appeal  dismissed. 

(Argued  June  12,  1896;  decided  October  18,  1896.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Superior  Court  of  the  city  of  New  York,  entered  upon  an 
order  made  May  10, 1894,  which  affirmed  a  judgment  in  favor 
of  plaintiffs  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

Also,  appeal  from  an  order  of  said  General  Term,  made 
December  18,  1895,  which  affirmed  an  order  of  Special  Term 
denying  a  motion  for  a  new  trial  on  the  ground  of  newly- 
discovered  evidence. 

This  action  was  brought  by  judgment  creditors  to  set  aside 
as  fraudulent  and  void  a  general  assignment  for  the  benefit  of 
creditors,  executed  by  the  defendant  Edward  M.  Benjamin  to 
the  defendant  Cyrus  V.  Kean ;  also,  a  judgment  entered 
against  him  in  favor  of  his  wife,  and  certain  transfers  of  real 
estate  made  by  him. 

On  the  twenty-first  of  April,  1892,  the  plaintiffs  recovered 
a  judgment  against  the  defendant  Edward  M.  Benjamin  for 
the  sum  of  $121,342.01  upon  a  debt  which  originated  in 
January,  1884.  The  action  resulting  in  such  judgment  was 
commenced  in  December,  1889,  and  the  issue  of  usury,  joined 
by  an  answer  served  by  Mr;  Benjamin,  was  tried  in  October, 

1891,  but,  as  exceptions  were  ordered  to  be  heard  in  the  first 
instance  at  the  General  Term,  judgment  was  not  directed 
upon  the  verdict  in  favor  of  the  plaintiffs  until  April  11th, 

1892,  when  the  exceptions  were  overruled.  In  the  meantime 
Anna  B.,  wife  of  the  said  Edward  M.  Benjamin,  had  com- 
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menced  a  friendly  action  against  him  to  recover  the  sum  of 
$114,380.67,  besides  interest,  upon  a  note  for  that  amount, 
dated  December  31st,  1887,  the  summons  having  been  served 
on  May  6th,  1890,  and  although  no  answer  was  interposed,  the 
affidavit  of  service  was  not  made  nor  judgment  entered  until 
April  19th,  1892,  or  two  days  before  the  recovery  by  the 
plaintiffs  of  their  judgment.  The  time  that  elapsed  between 
the  decision  of  the  General  Term  and  the  entry  of  judgment 
in  favor  of  Mrs.  Benjamin  was  spent  in  negotiations  between 
the  plaintiffs  and  Mr.  Benjamin  through  their  respective 
attorneys.  On  the  same  day  that  Mrs.  Benjamin  recovered 
her  judgment,  but  after  the  roll  was  filed,  execution  issued 
and  levy  made,  Mr.  Benjamin  made  a  general  assignment, 
which  was  not  filed  until  the  next  day.  The  schedule  of  lia- 
bilities filed  by  the  assignee  contained  the  name  of  Mrs.  Ben- 
jamin as  a  creditor  for  the  amount  of  her  judgment,  or 
$143,299.12,  as  well  as  for  the  additional  sum  of  $24,566.16, 
making  $167,865.28  in  all. 

On  the  10th  of  July,  1886,  Mr.  Benjamin  executed  a  con- 
veyance to  his  present  wife,  then  Miss  Byron,  of  premises 
worth  $16,000  above  incumbrances,  but  the  consideration 
recited  was  one  dollar,  and  the  deed  was  not  delivered  until 
October,  1891,  nor  recorded  until  April  20th,  1892.  At  the 
same  time  he  also  conveyed  to  Miss  Byron  other  lands  in 
which  he  had  a  life  interest  through  the  will  of  his  first  wife, 
who  died  in  May,  1886.  She  was  a  6ister  of  Miss  Bryon,  who 
became  Mrs.  Benjamin  in  October,  1889.  The  deed  last 
named  recited  a  consideration  of  $15,000,  no  part  of  which 
was  ever  paid,  and  it  was  recorded  on  the  14th  day  of  Novem- 
ber, 1889.  On  the  sixth  of  January,  1890,  Mr.  Benjamin 
conveyed  to  the  same  grantee,  through  an  intermediary,  other 
lands  in  which  he  had  a  life  interest.  On  the  17th  of  Octo- 
ber, 1891,  he  conveyed  to  her  two  parcels  of  land  in  the  state 
of  New  Jersey,  worth  $8,000,  subject  to  a  mortgage  for 
$3,500,  which  he  afterwards  paid.  The  deeds  each  recited  a 
consideration  of  one  dollar,  and  neither  of  them  had  been 
recorded  when  this  action  was  tried.     All  of  the  property 
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conveyed  by  the  several  deeds  above  mentioned,  with  one 
exception,  remained  in  the  possession  of  Mr.  Benjamin  at  the 
time  of  his  general  assignment,  and  he  continued  to  lease  and 
insure  the  same  in  his  own  name  and  to  receive  the  rents 
thereof.  Although  it  is  claimed  that  these  deeds  were  col- 
lateral only,  still  the  rents  from  the  lands  conveyed  were 
charged  to  him,  and  thus  increased  his  apparent  indebtedness 
to  his  wife.  On  November  22nd,  1890,  he  received  $5,084 
on  a  policy  of  life  insurance,  in  which  his  wife  had  no  inter- 
est, and  transferred  the  same  to  her  without  entering  it  upon 
his  books,  or  otherwise  charging  it  to  her.  At  the  time  of 
the  assignment  he  had  on  deposit  in  bank  the  sum  of  $1,363.13, 
which  he  drew  out  on  the  day  the  assignment  was  made,  and 
deposited  it  in  a  new  account  in  his  name  as  attorney,  and  on 
the  next  day  lie  transferred  the  same  to  his  wife's  account  in 
the  same  bank,  but  did  not  charge  it  to  her,  or  report  it  to  the 
assignee.  He  made  the  same  disposition  of  $110  paid  to  him 
for  rent,  July  19th,  1892,  without  charging  or  reporting  the 
same  in  any  way. 

The  trial  court  found,  in  addition  to  the  foregoing  facts, 
that,  since  1863,  Mr.  Benjamin  had  been  the  attorney  in  fact 
for  his  wife,  both  before  and  after  his  marriage  to  her,  acting 
under  a  written  power  of  attorney,  and  having  full  charge  of 
all  her  business  affairs.  She  was  aware  of  his  litigation  with 
the  plaintiffs,  and  knew  of  his  defeat  at  Circuit  and  General 
Term,  and  that  he  proposed  to  make  a  general  assigment  if  he 
could  not  effect  a  settlement  with  them.  The  entry  of  her  judg- 
ment was  under  his  control,  and  it  was  finally  entered  upon  his 
procurement  and  with  the  intent  on  the  part  of  both  himself 
and  wife  that  it  should  be  at  once  followed  by  a  general 
assignment.  From  the  year  1885  he  was  continuously  insolvent. 
He  was  a  silk  merchant  and  kept  books  in  the  usual  way. 
Upon  his  ledger  for  1869  an  account  appears  with  Anna 
Bvron,  now  Mrs.  Benjamin,  which  opens  with  a  charge  against 
her  of  $1,137.75,  upon  which  she  was  charged  with  interest 
from  time  to  time,  as  the  account  continued.  Her  claim 
against  him  was  represented  upon  the  trial  by  a  statement 
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known  as  "  Exhibit  8,"  which  was  prepared  by  him,  consisting 
of  many  separate  sheets  of  paper  pasted  together,  and  accord- 
ing to  that  statement  at  the  time  that  his  regular  books,  kept 
in  his  business,  showed  that  she  was  indebted  to  him  in  the 
sum   of  $1,337.75,  he  was  indebted  to  her  in  the  sum  of 
$13,499.95.     The  account  against  him  on  the  books  was  closed 
on  the  16th  of  April,  1892,  when  the  sum  of  $12,198.20, 
being  the  balance  then  appearing  in  her  favor,  was  paid  to 
her.     He  owed  her  nothing  on  April  19th,  1892,  according  to 
his  books,  which  contained  no  entry  of  any  note  given  by  him 
to  her  at  any  time.     The  statement,  however,  showed  that  on 
December  31st,  1887,  he  credited  himself  with  $114,380.67  on 
account  of  his  promissory  note  that  day  given  to  her,  payable 
in  thirty  days,  and  that  he  carried  forward  to  the  year  188S  a 
balance  against  himself  of  $28,277.04.     The  note  last  named 
was  the  one  upon  which  she  subsequently  recovered  her  judg- 
ment of  $143,299.12,  and  it  was  claimed  on  the  trial  that  the 
whole  amount  of  the  note  had  gone  into  his  business.     But 
few  of  the  entries  in  the  statement  appear  upon  the  books,  and 
some  of  those  upon  the  books  do  not  appear  in  the  statement. 
Although  there  was  no  agreement  between  Benjamin  and  his 
wife  that  interest  on  the  claim  should  be  compounded,  the 
total  amount  of  compound  interest  included  in  said  statement 
was  $22,195,  and  at  the  date  of  said  note  it  amounted  to 
$17,200.96,  of  which  $13,792.06  was  actually  included  in  the 
note.     Neither  said  sum  of  $5,084,  the  proceeds  of  the  policy 
of  life  insurance,  nor  the  sum  of  $1,363.13  drawn  from  the 
bank,  appear  upon  said  statement,  and  no  part  of  either  was 
paid  over  to  the  assignee.     Other  items  shown  to  have  been 
paid  by  him  to  his  wife  at  different  times  were  never  charged 
to  her  in  any  way,  nor  credited  to  him.     In  December,  1891, 
he  represented  to  a  commercial  agency  that  he  was  solvent, 
and  also  wrote  to  one  of  his  foreign  consignors  that  he  could 
pay  any  judgment  that  these  plaintiffs  might  recover  against 
him  without  inconvenience,  yet  if  the  statement  was  true  he 
had  been  insolvent  for  many  years.     Mrs.  Benjamin,  in  her 
proof  of  claim  filed  with  the  assignee  in  December,  1892,  set 
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forth  her  debt  according  to  the  statement,  and  swore  that 
nothing  had  been  paid  to  her  on  account  thereof. 

The  trial  court  found  that  said  statement  of  account  was 
fraudulently  manufactured  by  Mr.  Benjamin  in  order  to  make 
it  appear  that  he  owed  a  large  sum  to  his  wife,  and  that  he 
included  compound  interest  for  the  purpose  of  swelling  his 
apparent  indebtedness  to  her.  It  was  found,  both  as  fact  and 
law,  that  her  judgment  against  him,  his  conveyances  to  her,  so 
far  as  the  court  had  jurisdiction  thereof,  and  the  general 
assignment,  were  fraudulent  and  void  as  against  the  plaintiffs, 
and  judgment  was  directed  that  the  same  be  set  aside  as  to 
them  and  the  property  sequestered  and  administered  by  a 
receiver  in  the  usual  way.  Judgment  having  been  entered 
accordingly,  the  same  was  affirmed  on  appeal  by  the  General 
Term.  Thereafter  a  motion  for  a  new  trial  upon  newly- 
discovered  evidence  was  denied  by  the  court  at  Special  Term 
and  on  appeal  to  the  General  Term  the  order  was  affirmed. 

From  said  judgment  and  order  of  affirmance  these  appeals 
are  taken. 

John  K  Parsons  and  J.  Hampden  Dougherty  for  appel- 
lants. Mr.  Benjamin's  books  were  not  competent  evidence. 
The  entry  in  the  account  headed  "  Anna  Byron,"  under  date 
of  December  31,  1868,  "to  balance,  $1,137.75,"  was  incompe- 
tent. It  was  certainly  incompetent  evidence  by  which  to 
prove  that  there  was  not  due  by  Mr.  Benjamin  to  her  at  tbat 
time  the  balance  of  $13,449.95  in  her  favor,  as  shown  upon 
the  account  between  Mr.  Benjamin  and  herself.  (Smith  v. 
Rente,  131  N.  T.  169 ;  Loos  v.  Wilkinson,  110  N.  Y.  195 ; 
Tcmsley  v.  Barry,  16  K  Y.  497 ;  Foster  v.  Beats,  21  N.  Y. 
247;  Booth  v.  Swezey,  8  N.  Y.  278;  Earl  v.  Clute,  2  Abb. 
Ct.  App.  Dec.  1 ;  Paige  v.  Cagwin,  7  Hill,  361 ;  Whitaker 
v.  Brown,  8  Wend.  490;  Smith  v.  Well,  1  Barb.  231.) 
Where  evidence  is  discovered  which  shows  that  an  injustice 
has  been  done,  the  right  to  a  new  trial  is  a  substantial  right. 
(Clegg  v.  JV.  Y.  Newspaper  Union,  51  Hun,  232 ;  Piatt  v. 
Munroe,  34  Barb.  291 ;  Tyler  v.  Hoornleck,  48  Barb.  197 ; 
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Wilcox  S.  P.  Co.  v.  Barclay,  48  Hun,  54 ;  Bulkin  v.  EhreL> 
29  Abb.  [N.  C]  62;  Code  Civ.  Proc.  §  190,  subd.  2.) 

Alexander  B.  Simonds  and  William  C.  Beecher  for  respond- 
ents. Questions  of  fact  will  not  be  determined  by  this  court, 
unless  a  finding  is  unsupported  by  any  evidence.  (Code  Civ. 
Proc.  §  1337;  Crim  v.  Starkweather,  136  K  Y.  635.)  The 
books  of  account  kept  by  Mr.  Benjamin  were  competent  evi- 
dence to  prove  the  falsity  of  the  statement  of  his  alleged  debt 
to  his  wife.  (Loos  v.  Wilkinson,  10  N.  Y.  S.  K  103 ;  110  N. 
Y.  195 ;  Williams  v.  Williams,  142  N.  Y.  159.)  The  order 
appealed  from  was  discretionary  with  the  court  below  and  is 
not  appealable  to  this  court.  (Tracey  v.  Altmyer,  46  N.  Y. 
598 ;  Donley  v.  Graham,  48  K.  Y.  658 ;  Scoville  v.  Landon, 
50  ]SL  Y.  686 ;  Dalrymple  v.  llannum,  54  N".  Y.  654 ;  Meltzer 
v.  Doll,  91  N.  Y.  373 ;  Smith  v.  Piatt,  96  N.  Y.  635 ;  ReiUey 
v.  D.  <&  IT.  O.  Co.,  102  N.  Y.  38j6.) 

Vann,  J.  The  most  serious  question  that  arose  in  this  case 
was  the  question  of  fact  in  relation  to  the  fraud  alleged  to 
have  been  perpetrated  by  the  judgment  debtor  and  his  wife 
against  the  creditors  of  the  former.  A  careful  examination 
of  the  record  has  convinced  us  that  the  affirmance  by  the 
General  Term  of  the  facts  found  by  the  trial  court  has  placed 
that  question  beyond  our  reach,  for  it  cannot  be  seriously 
contended  that  there  is  no  evidence  to  support  the  findings  of 
fact.  (Crim  v.  Starkweather,  136  N.  Y.  635.)  The  only 
question  requiring  the  expression  of  consideration  is  whether 
a  portion  of  the  books  of  Mr.  Benjamin  was  competent  evi- 
dence for  the  plaintiffs  as  against  Mrs.  Benjamin  and  the 
assignee,  both  of  whom  objected  to  the  same  as  incompetent, 
and  each  separately  excepted  when  the  objection  was  overruled. 
The  question  arose  in  this  way  :  Mr.  Benjamin,  who  by  his 
answer  had  put  at  issue  all  charges  of  fraud,  was  called  by  the 
plaintiffs  as  a  witness  and  examined  by  both' sides  at  great 
length,  and  during  his  examination  a  paper  marked  "  Exhibit  8 ': 
was  produced  and  put  in  evidence.    This  paper  purported  to  be 
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a  statement  of  the  dealings  between  Mr.  Benjamin  and  his  wife, 
commencing  October  3d,  1863,  and  ending  April  18th,  1892. 
It  occupied  fifty  printed  pages  of  the  appeal  book,  and  he  testi- 
fied that  it  consisted  of  original  entries  from  the  year  1880 
onward,  and  that  the  entries  prior  to  that  date  were  copied  from 
another  paper  of  original  entries  that  had  not  been  preserved. 
It  supported  the  theory  of  the  defendants  as  to  the  amount  of 
Mrs.  Benjamin's  claim  against  her  husband  and  tended  to  show 
that  he  was  indebted  to  her,  not  only  to  the  full  amount  of  the 
note  and  judgment,  but  also  in  a  large  balance  besides.  As 
the  issue  of  fraud  depended  mainly  upon  the  honesty  of  her 
claim,  it  became  important  to  thoroughly  test  this  statement 
and  see  if  it  was  reliable.  For  this  purpose,  among  others, 
the  books  of  Mr.  Benjamin,  kept  in  due  form  according  to 
commercial  usage,  were  put  in  evidence  by  the  plaintiffs,  so 
far  as  they  contained  entries  relating  to  his  transactions  with 
his  wife.  They  tended  to  show  that  said  statement,  Exhibit  8, 
was  largely  fictitious,  and  that  it  was  fraudulently  manufac- 
tured by  him  to  use  as  evidence  in  her  favor  for  the  purpose 
of  proving  that  he  owed  her  a  much  larger  amount  than  was 
the  fact.  Mrs.  Benjamin  and  the  assignee  contend  that  it  was 
error  to  admit  this  evidence  for  any  purpose,  and  especially  for 
the  purpose  of  impeaching  her  claim,  because  it  did  not  appear 
upon  the  books. 

Courts  scrutinize  with  the  utmost  care  business  transactions 
between  husband  and  wife  alleged  to  be  fraudulent  as  against 
creditors,  because  fraud  is  so  easily  practiced  and  concealed 
under  cover  of  the  marriage  relation.  Fraud  is  one  of  the 
broadest  issues  known  to  the  law,  for  it  can  seldom  be  proved 
by  direct  evidence,  but  is  dependent  upon  circumstances  which, 
separately  considered,  may  be  quite  immaterial,  but  when  com- 
bined are  not  only  material  but  have  great  persuasive  force. 
(1  Wheaton's  Ev.  §  33.)  The  facts  in  an  issue  of  commercial 
fraud  are  frequently  drawn  with  difficulty  from  hostile  wit- 
nesses, whose  effort  is  to  conceal  as  much  and  reveal  as  little 
of  the  truth  as  their  conscience  and  skill  will  permit.  When 
the  witness  is  a  party  his  testimony  may  be  rebutted  by  other 
34 
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evidence  introduced  by  the  party  in  whose  behalf  he  was 
called.  (Code  Civ.  Pro.  §  838.)  Upon  the  trial  of  an  issue, 
such  as  that  now  under  review,  much  latitude  has  been  allowed 
in  modern  times,  not  only  as  to  the  method  of  examination,  but 
also  as  to  the  substance  of  the  evidence  itself.  (Bump 
Fraud.  Conv.  579 ;  Story  Eq.  Jur.  §  190.)  In  determining 
whether  a  given  transaction  was  fraudulent,  courts  care- 
fully look  at  the  ordinary  transactions  of  the  person 
charged  with  fraud,  and  especially  at  such  entries  upon  his 
books,  bearing  upon  the  subject  in  hand,  as  were  made  at  a 
time  when  he  could  have  had  no  object  in  manufacturing  evi- 
dence. Accurate  bookkeeping  should  present  a  complete  his- 
tory of  a  man's  business  affairs,  and  the  entries  made  in  the 
ordinary  course  of  his  business  are  regarded  as  acts  and  not  as 
mere  declarations.  While  they  are  not  received  in  an  ordi- 
nary action  at  law  to  recover  a  debt,  except  under  peculiar 
circumstances,  or  as  against  the  party  who  kept  the  books,  in 
an  action  in  equity,  and  especially  upon  the  trial  of  what  are 
known  as  "creditors'  actions,"  they  are  admitted  not  only 
against  the  judgment  debtor,  whose  transactions  they  are  sup- 
posed to  record,  but  also  against  those  deriving  title  to  prop- 
erty from  him,  as  to  such  entries  as  were  made  while  such 
property  was  still  in  his  possession.  The  absence  of  entries 
required  by  commercial  usage,  especially  when  transactions 
with  other  parties,  similar  to  those  in  question  with  the  parties 
before  the  court,  are  duly  entered,  is  regarded  as  a  competent 
fact,  whenever  the  entries  themselves,  if  duly  made,  would 
have  been  competent.  Although  the  books  are  not  competent 
as  against  a  creditor  seeking  to  recover  a  judgment  for  his 
debt,  they  may  be  introduced  by  a  judgment  creditor  to  sup- 
port an  attack  in  equity  upon  the  transfer  of  property  by  the 
judgment  debtor  to  a  third  person,  claiming  a  valid  debt  as 
the  consideration  for  the  transfer.  Entries  made  in  the  ordi- 
nary course  of  business,  while  the  debt  in  dispute  was  in  pro- 
cess of  contraction,  are  competent  as  to  another  creditor,  for 
the  purpose  of  showing  that  there  was  no  such  debt,  or  that 
it  was  materially  less  than  the  amount  claimed.     While  such 
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evidence  is  not  conclusive,  it  has  a  bearing  upon  the  question 
of  the  intent  and  good  faith  of  the  judgment  debtor,  as  it 
shows  how  he  acted  or  failed  to  act  with  reference  to  a  prin- 
cipal fact.  If  the  transfer  attacked  is  defended  as  a  preference 
given  in  consideration  of  a  precedent  debt,  and  it  appears  that 
the  debtor  in  the  common  course  of  business  did  not  regard  or 
treat  the  alleged  debt  as  genuine,  it  bears  upon  his  honesty  in 
making  the  transfer.  Any  evidence  tending  to  establish  that 
fact  would  be  competent,  not  only  as  against  himself,  but  also  as 
against  those  standing  in  his  shoes,  for  the  motives  of  both  par- 
ties to  the  acts  effecting  the  preference  are  open  to  inquiry. 
Unless  both  acted  in  good  faith,  the  preference,  under  ordinary 
circumstances,  cannot  stand.  The  good  faith  of  the  debtor, 
therefore,  is  an  important  element  in  the  title  of  the  person 
accepting  the  preference.  If  his  acts,  such  as  the  deliberate 
record  made  in  his  own  books,  show  that  he  thought  there 
was  no  such  debt,  or  that  it  was  materially  less  than  was  sub- 
sequently claimed,  they  may  be  received  upon  the  question  of 
fraudulent  intent.  Where,  as  in  this  case,  the  most  intimate 
relation  of  life  existed  between  the  alleged  debtor  and  cred- 
itor, and  the  former  did  all  the  business  for  both,  and  was  in 
fact  the  commercial  alter  ego  of  the  latter,  the  entries  are  of 
peculiar  significance,  because  made  by  the  one  who  repre- 
sented both  contracting  parties  and  who  alone  knew  all  about 
every  transaction.  When  there  is  no  sign  of  unfriendly  feel- 
ings between  the  alleged  debtor  and  creditor,  and  no  reason  to 
believe  that  the  books  were  unfairly  kept,  the  entries  are 
entitled  to  great  weight,  for  they  are  the  contemporaneous 
record  of  deeds  done,  made  by  one  who  knew  the  facts  and 
had  no  motive  to  set  down  or  omit  anything  to  injure  the 
creditor.  This  was  held,  in  substance,  in  the  late  case  of  Loos 
v.  Wilkinson  (110  N.  Y.  195),  where  the  facts  in  many 
respects  so  strongly  resemble  those  now  before  us  as  to  make 
the  following  extract  from  the  opinion  directly  applicable  to 
the  case  in  hand :  "  It  was  a  matter  much  litigated  upon  the 
trial  whether  the  bond  was  ever  a  subsisting  obligation,  and  if 
it  was,  whether  there  was  anything  due  thereon  at  the  date  of 
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the  deed.  Wilkinson  &  Co.  kept  books  of  account,  as  bank- 
ers, in  which  their  financial  transactions  were  entered.  Upon 
the  trial  the  plaintiffs  were  permitted  to  show,  against  the 
objection  of  the  defendants,  that  those  books  did  not  contain 
any  entry  of  indebtedness  from  them  *  *  *  upon  the 
bond  mentioned.  *  *  *  It  is  undoubtedly  true  that  if 
this  were  a  controversy  between  John  (the  alleged  creditor), 
and  his  brothers,  the  latter  could  not  introduce  their  books  for 
the  purpose  of  showing  that  the  bond  was  without  considera- 
tion or  that  it  had  been  paid.  (Carroll  v.  Deimel,  95  N.  Y. 
252.)  But  this  is  not  a  controversy  between  John  and  his 
brothers,  and  the  latter  are  not  seeking  to  maintain  that  their 
own  books  are  evidence  in  their  favor.  The  controversy  is 
between  the  creditors  and  the  three  brothers,  and  the  plaintiffs 
seek  to  establish  fraud  in  the  execution  of  the  deed,  mortgage 
and  assignment  against  the  three.  There  can  be  no  suspicion 
that  the  books  were  manipulated  for  the  purpose  of  cheating  or 
taking  any  advantage  of  John.  They  were  kept  in  the  regular 
course  of  a  large  business,  and  the  entries  were  made  from  day 
to  day  as  transactions  occurred.  The  defendants  alleged  that 
the  consideration  of  the  deed  was  an  indebtedness  from  them 
to  John,  and  it  was  competent  for  the  plaintiffs  to  6how,  if 
they  could,  that  no  written  obligation  of  any  kind  for  the 
debt  existed ;  and  if  John  kept  books  of  account,  that  there 
was  no  charge  of  the  debt  in  his  books ;  and  if  the  debtors 
kept  regular  books  in  which  were  entered  their  debts  and 
credits,  that  there  was  no  entry  of  the  debt  upon  their  books. 
*  *  *  What  appeared  and  what  did  not  appear  upon  the 
books  were  not  in  the  nature  of  mere  declarations  of  the 
grantors,  but  they  were  in  the  nature  of  acts  and  conduct 
pertinent  to  the  inquiry."     (P.  212.) 

We  think  that  the  evidence  in  question  was  competent 
because  it  tended  to  show  acts  of  the  debtor,  done  in  the 
ordinary  course  of  his  business,  while  he  was  still  the  owner  of 
the  property  subsequently  transferred  in  consideration  of  the 
alleged  indebtedness.  As  we  find  no  error  in  the  record  upon 
the  appeal  from  the  judgment,  the  latter  should  be  affirmed, 


1896.]  Spencer  v.  Myees.  269 

N.  Y.  Rep.]  *   Statement  of  case. 

but  the  appeal  from  the  order  should  be  dismissed,  because 
"the  decisions  of  one  court  resting  in  discretion  are  not 
reviewable  in  another  unless  such  review  is  especially  authorized 
by  law."  {ReULey  v.  President,  etc.,  D.  cfe  1L  C.  Co.,  102  K  Y. 
383,  386 ;  Smith  v.  Piatt,  96  N.  Y.  635,  636  ;  DalrympU  v. 
Hannum,  54  N.  Y.  654 ;  Baker  v.  Remington,  45  N.  Y.  323.) 

The  judgment  should  be  affirmed  and  the  appeal  from  the 
order  dismissed,  with  costs  upon  each  appeal. 

All  concur. 

Judgment  accordingly. 


Clara  H.  Spencer,  Appellant,  v.  Peter  B.  Myers, 
Respondent. 

1.  Statutes — Construction.  A  strict  and  literal  interpretation  of  a 
statute  is  not  always  to  be  adhered  to,  and  where  a  case  is  brought  within 
the  intention  of  the  legislature,  it  is  within  the  statute,  although  by  a 
technical  interpretation  it  is  not  within  its  letter. 

2.  Married  Women  —  Assignment  op  Life  Insurance  Policies  — 
Laws  of  1879,  Chap.  248.  Chapter  248,  Laws  of  1^79,  providing  for  the 
assignment  by  wives  of  insurance  policies  "  issued  within  the  state  of  New 
York "  upon  the  lives  of  husbands  for  their  benefit,  applies  not  only  to 
policies  issued  by  domestic  but  also  to  those  issued  by  foreign  life  insur- 
ance companies;  and  the  assignment  by  a  wife,  with  the  consent  of  her 
husband,  of  a  policy  issued  by  a  Connecticut  life  insurance  company  in 
that  state  upon  his  life  for  her  benefit  and  held  within  this  state,  is  valid 
and  vests  the  title  to  the  proceeds  of  the  policy  in  the  assignee. 

8.  Life  Insurance  Policy  —  Stipulation  against  Assignment. 
Stipulations  in  a  policy  of  insurance,  issued  upon  the  life  of  a  husband  for 
the  benefit  of  his  wife,  against  the  assignment  thereof,  inserted  solely  for 
the  advantage  of  the  company,  cannot  avail  the  wife  as  against  one  to 
whom  she  has  assigned  the  policy  under  the  statute,  where  the  company 
has  declined  to  take  advantage  of  the  stipulations  and  has  paid  the  pro- 
ceeds of  the  policy  into  court. 

Spencer  v.  Myers,  78  Hun,  274,  affirmed. 

(Argued  June  16,  1896;  decided  October  13,  1896.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  made  November  21, 
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1893,  which  reversed  a  judgment  in  favor  of  plaintiff  entered 
upon  a  decision  of  the  court  on  trial  at  Circuit,  a  jury  having 
been  waived,  and  granted  a  new  trial. 

This  was  an  action  upon  a  policy  of  life  insurance. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

S.  M.  Lindsley  for  appellant.  The  foundation  for  the 
assignment  of  the  policy  was  the  agreement  made  October 
24,  1887,  between  the  husband  and  wife,  that  the  wife  would 
upon  demand  execute  a  transfer  of  the  policy.  That  agree- 
ment, being  a  contract  directly  between  husband  and  wife, 
was  void.  {Hendricks  v.  Isaacs,  117  N.  Y.  411.)  The  statute 
(Chap.  248,  Laws  of  1879)  which  provides  for  assignment  by 
wives  of  policies  of  insurance  for  their  benefit,  upon  the  lives 
of  their  husbands,  covers  by  its  terms  none  but  policies  issued 
within  the  state  of  New  York,  and  it  should  be  strictly  con- 
strued. {Brick  v.  Campbell,  122  N.  Y.  343;  Miller  v. 
Campbell,  140  N.  Y.  460 ;  T.  Ins.  Co.  v.  Healey,  86  Hun, 
530 ;  Berths  v.  Nunan,  92  K  Y.  157 ;  Fitzgerald  v.  Quann, 
109  K  Y.  441 ;  Smillie  v.  Quinn,  90  N.  Y.  497 ;  Brummer 
v.  Cohn,  86  N.  Y.  17.)  The  assignment  is  governed  by  the 
law  of  this  state.  {Miller  v.  Campbell,  140  N.  Y.  457.)  The 
policy  was  not  assignable.  (1  Bacon  on  Ben.  Soc.  §  295 ; 
Unity  Assn.  v.  Dugan^  118  Mass.  219;  K.  I.  Ins.  Co.  v. 
Weitz,  99  Mass.  157;  Stevem  v.  Warren,  101  Mass.  564; 
Warnock  v.  Davis,  104  U.  S.  775 ;  Fitzpatrick  v.  //.  Ins. 
Co.,  56  Conn.  133  ;  56  Am.  Dec.  749  ;  1  Phill.  on  Ins.  §§  107, 
207;  1  Hill,  497;  3  Hill,  50S;  67  Penn.  St.  373;  69  Maine, 
409  ;  5  Pick.  76  ;  10  W.  Va.  546 ;  Lynde  v.  if.  F.  Ins.  Co.,  139 
Mass.  57.)  Equitable  considerations  are  of  no  moment.  {Mil- 
hous  v.  Johnson,  21  N.  Y.  S.  R.  382  ;  Frank  v.  M.  L.  Ins. 
Co.,  102  N.  Y.  266;  Brummer  v.  Cohn,  86  K  Y.  11 ;  Brick 
v.  Campbell,  122  N.  Y.  337;  Champlin  v.  Laytin,  18  Wend. 
412 ;  Weed  v.  Weed,  94  N.  Y.  243.)  Subsequent  divorce  does 
not  vitiate  a  wife's  right  in  the  policy.  {Olmsted  v.  Keyes, 
85  N.  Y.  601 ;  C.  M.  Life  Ins.  Co.  v.  Schaefer,  94  U.  S. 
457.) 
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William  Kernan  for  respondent.  The  assignment  of  the 
policy  by  the  plaintiff  with  the  written  consent  of  her  hus- 
band, to  the  defendant  Myers  was  valid,  and  the  defendant 
Myers  was  entitled  to  the  policy  and  is  entitled  to  the  pro- 
ceeds thereof.  (Laws  of  1879,  chap.  248,  §  1 ;  People  ex  rel. 
v.  Lacombe,  99  N.  Y.  43,  49;  People  ex  rel.  v.  Daven- 
port, 91  K  Y.  574 ;  People  ex  rel.  v.  Coleman,  121  N.  Y.  542 ; 
Wilson  v.  Lawrence,  13  Hun,  238;  76  N.  Y.  585;  Brick  v. 
Campbell,  122  N.  Y.  337 ;  C  M.  L.  Ins.  Co.  v.  Van  Cam- 
pen,  32  K  Y.  S.  K.  1125 ;  Miller  v.  Campbell,  140  K  Y. 
457.)  If  the  claim  of  the  plaintiff  is  made  that  the  policy 
was  issued  and  delivered  in  the  state  of  Connecticut,  and  that 
it  is  subject  to  and  must  be  construed,  and  its  assignability 
determined  by  the  law  of  Connecticut,  then  the  assignment 
was  valid.  The  assignment  of  such  policy  by  the  wife  was 
allowed  by  the  law  of  Connecticut,  and  is  valid,  and  the 
defendant  is  entitled  to  the  proceeds  under  such  law.  {C.  M. 
L.  Ins.  Co.  v.  Palmer,  42  Conn.  66 ;  C.  M.  L.  Ins.  Co.  v. 
Westervelt,  52  Conn.  586 ;  Barry  v.  K  L.  Assur.  Socy.,  59  N. 
Y.  587,  594.)  The  fact  that  the  husband  and  wife  had  a 
child,  to  whom  the  insurance  was  payable,  in  case  the  wife  did 
not  survive  the  husband,  did  not  affect  the  validity  of  the 
assignment.  {Anderson  v.  Goldsmidt,  103  N.  Y.  618.) 
The  provision  in  the  policy,  "that  no  assignment  of  this 
policy  shall  be  valid,"  does  not  affect  the  assignment  to  the 
defendant  Myers.  {Leinkauf  v.  Caiman,  110  N.  Y.  50.) 
The  claim  of  the  defendant  Myers,  for  the  security  of  which 
he  held  the  policy,  amounts  to  more  than  the  policy,  and  he 
is  entitled  to  the  whole  of  the  proceeds  of  the  policy.  Even 
though  his  debt  were  less  he  would  be  entitled  to  the  full 
amount  of  the  policy.  {Wright  v.  M.  B.  L.  Assn.,  118 
N.  Y.  237.) 

O'Bbien,  J.  The  plaintiff  claimed  to  be  entitled  to  the 
proceeds  of  a  policy  of  insurance  upon  the  life  of  her  hus- 
band, and  the  learned  trial  judge  sustained  her  claim.  The 
General  Term  reversed  the  judgment,  having  arrived  at  a 
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different  conclusion,  upon  what  seems  to  us  to  be  a  yery 
reasonable  construction  of  a  statute  which  is  involved.  On 
the  28th  of  October,  1880,  the  plaintiff's  husband  insured  his 
life  for  her  benefit  in  the  Connecticut  Mutual  Life  Insurance 
Company.  The  policy  was  issued  at  Hartford  and  sent  by 
mail  to  one  of  the  agents  of  the  company  in  this  state  to  be 
delivered  to  the  husband,  who  had  made  the  written  applica- 
tion upon  which  it  was  issued.  The  insured  died  in  January, 
1890,  with  the  policy  in  force.  The  plaintiff  claimed  the 
money  payable  under  the  policy,  amounting  to  $2,000,  as 
widow  of  the  insured  and  the  payee  named  therein.  The 
defendant  also  claimed  it  under  a  written  assignment  from  the 
plaintiff,  to  which  her  husband,  the  deceased,  had  copsented  in 
writing  executed  in  due  form.  Both  parties  claiming  the 
money,  the  company  refused  to  pay  either,  and  the  plaintiff 
brought  the  action  against  it  alone.  Subsequently  it  paid  the 
money  into  court  and  the  assignee  was  made  a  party.  The 
controversy  is,  therefore,  between  the  widow  and  her  assignee 
and  turns  upon  the  validity  of  the  assignment. 

It  is  quite  true,  as  urged  by  the  learned  counsel  for  the 
plaintiff,  that  prior  to  the  statutes  (Laws  1873,  ch.  821 ;  Laws 
1879,  ch.  248)  a  married  woman  was  incapable  of  assigning  a 
policy  of  insurance  for  her  benefit  upon  the  life  of  her  hus- 
band. (Miller  v.  Campbell,  140  N.  Y.  457 ;  Romaine  v. 
Chauncey,  129  N.  Y.  574 ;  Brick  v.  Campbell,  122  N.  Y. 
343 ;  Eadie  v.  Slimmon,  26  N.  Y.  9.)  But  the  obvious  pur- 
pose of  these  statutes  was  to  remove  this  disability,  and  it  is 
not  contended  that  the  incapacity  still  exists  in  general  but 
only  in  particular  cases.  The  learned  counsel  for  the  plaintiff 
has  devoted  a  considerable  part  of  his  argument  to  establish 
the  proposition  that  the  policy  was  issued  and  delivered  in 
the  state  of  Connecticut  and  not  in  this  state,  and,  therefore,  is 
a  Connecticut  contract.  For  the  purposes  of  this  case  we  will 
assume  that  he  is  correct  in  this  contention.  But  we  think 
that  is  not  a  material  circumstance  in  the  determination  of 
the  rights  of  the  parties  in  a  controversy  between  them  with 
respect  to  the  right  to  receive  the  money.     Such  a  policy  is 
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assignable  by  the  wife  under  the  laws  of  Connecticut.  (Con. 
Life  Ins.  Co.  v.  Palmer,  42  Conn.  66  ;  Conn.  Mut.  Life  Ins. 
Co.  v.  Westervelt,  52  Conn.  586 ;  Barry  v.  Eq.  Life  Assur* 
Society,  59  N.  Y.  587.)  The  law  of  the  place  where  the  con- 
tract is  made  is  sometimes  important  when  questions  concerning 
its  validity  or  construction  are  involved.  But  in  this  case  no  such 
questions  arise.  The  sole  question  is,  whether  it  was  transfera- 
ble, and  whether  the  defendant,  by  the  assignment,  has  acquired 
the  right  and  title  to  the  proceeds.  Nor  is  there  any  question 
made  with  respect  to  the  sufficiency  of  the  instrument  of 
assignment,  in  form  and  substance,  to  pass  the  beneficial  inter- 
est, if,  by  the  laws  of  this  state,  the  policy  could  be  transferred 
under  any  circumstances.  In  whatever  state  or  jurisdiction 
the  obligation  had  its  legal  origin,  it  was  held  within  this  state 
as  property,  and  was  subject,  in  all  respects,  to  the  laws  of 
this  state. 

The  plaintiff's  contention  must  rest  entirely  upon  the  propo- 
sition that,  by  the  laws  of  this  state,  she  was  incapable  of 
making  a  valid  assignment,  and  this  we  understand  to  be  the 
ground  upon  which  she  relies  to  sustain  this  appeal.  The  act 
of  1879  (Ch.  248)  is  entitled  "An  act  for  the  relief  of  policy- 
holders in  life  insurance  companies,"  and  the  first  section 
reads  as  follows :  "  All  policies  of  insurance  heretofore 
or  hereafter  issued  within  the  state  of  New  York  upon 
the  lives  of  husbands  for  the  benefit  and  use  of  their  wives, 
in  pursuance  of  the  laws  of  the  state,  shall  be,  from  and  after 
the  passage  of  this  act,  assignable  by  said  wife  with  the  writ- 
ten consent  of  her  husband ;  or,  in  case  of  her  death,  by  her 
legal  representatives,  with  the  written  consent  of  her  husband, 
to  any  person  whomsoever,  or  be  surrendered  to  the  company 
issuing  such  policy,  with  the  written  consent  of  the  husband." 

That  this  statute  has  removed  the  disabilities  of  married 
women  to  assign  insurance  policies  upon  the  lives  of  their 
husbands,  at  least  ta  some  extent,  is  not  and  of  course  cannot 
be  denied.  But  the  learned  counsel  for  the  plaintiff  insists 
that  it  applies  only  to  policies  "  issued  within,  the  state  of 
New  York"  That  is  to  say,  that  it  extends  no  farther  than 
35 


274  Spencer  v.  Myers.  [Oct., 

Opinion  of  the  Court,  per  O'Brien,  J.  [VoL  150. 

to  enable  them  to  assign  policies  issued  by  our  domestic 
companies,  and  that,  since  the  policy  in  question  was  issued  by 
a  foreign  company  and  in  another  state,  the  disability  to  assign 
still  exists  and  existed  when  the  plaintiff  made  the  assignment 
in  question.  We  think  that  such  a  construction  of  the  statute 
is  altogether  too  narrow.  It  rests  entirely  upon  a  close  adher- 
ence to  the  literal  meaning  of  words  and  fails  to  take  into  con- 
sideration the  policy  and  general  purpose  of  the  statute.  Of 
course  it  was  passed  for  the  purpose,  as  indicated  by  the  title, 
of  relieving  married  women  from  the  disability  referred  to. 
.But  what  good  reason  is  there  for  saying  that  the  legislature 
intended  in  a  case  where  two  policies  were  issued  upon  the 
husband's  life  for  the  benefit  of  the  wife,  one  by  a  foreign  and 
the  other  by  a  domestic  company,  that  the  latter  was  to  be 
transferable  and  the  former  not  ?  At  the  time  of  the  passage 
of  the  act,  probably  one-half  the  policies  for  the  benefit  of 
married  women  within  the  state  had  been  issued  by  foreign 
companies,  and  they  were  being  constantly  issued  in  the  same 
proportion.  It  is  difficult  to  suppose  any  practical  or  rational 
purpose  that  the  legislature  could  have  had  in  view  if  it 
intended  to  remove  the  disability  to  assign  as  to  one-half  these 
policies  and  retain  it  as  to  the  other  half.  Nor  can  the  pur- 
pose of-  discriminating  against  foreign  companies  and  favoring 
our  own  be  imputed  to  the  law-making  power  with  any  more 
reason.  It  must  be  assumed  that  the  intention  of  the  statute 
was  to  make  obligations  of  this  character  held  in  this  state, 
wherever  created,  assignable.  It  is  scarcely  possible  that  the 
question  as  to  which  side  of  the  boundary  line  of  the  state  the 
policy  was  made  or  delivered  could  have  been  present  to  the 
legislative  mind. 

It  is  said  that  statutes  changing  the  common  law  with 
respect  to  the  rights  and  disabilities  of  married  women  must 
be  strictly  construed.  That,  of  course,  is  a  well-settled 
principle  but  is  hardly  applicable  here.  That  the  common 
law  has  been  changed  by  the  statute  there  is  no  dispute  and 
can  be  none.  It  is  admitted  that  the  intention  was  to  remove 
the  incapacity  of  a  married  woman  to  assign  an  insurance  pol- 
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icy  issued  for  her  benefit  on  the  husband's  life.  What  is 
claimed  is,  that  the  power  thus  conferred  is  not  generally 
applicable  to  all  such  policies,  but  special,  depending  entirely 
on  the  place  where  they  were  issued,  a  circumstance  that  can- 
not be  supposed  to  have  had  any  influence  upon  the  legislation 
or  the  choice  of  language  for  the  expression  of  the  thought 
in  the  legislative  mind.  The  rule  does  not  require  courts  in 
any  case  to  seize  upon  some  word  or  expression  in  a  statute, 
and  by  giving  to  them  a  narrow  or  literal  meaning,  defeat  the 
general  purpose  and  manifest  policy  intended  to  be  promoted. 
It  being  conceded  that  the  intention  was  to  enable  a  married 
woman  to  transfer  her  interest  in  certain  property,  we  are  not 
required  to  resort  to  strict  construction  for  the  purpose  of 
limiting  the  power  to  obligations  created  in  this  state  when  we 
can  see  that  its  convenience  and  necessity  are  equally  applicable 
to  contracts  made  elsewhere.  In  such  a  case  we  should  be 
guided  by  the  general  and  well-settled  principles  for  the  con- 
struction of  statutes.  They  were  well  stated  in  the  case  of  the 
People  ex  rel.  Wood  v.  Lacombe  (99  N.  Y.  43)  in  this  language : 
"  In  the  interpretation  of  statutes,  the  great  principle  which  is 
to  control  is  the  intention  of  the  legislature  in  passing  the  same, 
which  intention  is  to  be  ascertained  from  the  cause  or  necessity 
of  making  the  statute  as  well  as  other  circumstances..  A  strict 
and  literal  interpretation  is  not  always  to  be  adhered  to,  and 
where  the  case  is  brought  within  the  intention  of  the  makers 
of  the  statute,  it  is  within  the  statute,  although  by  a  technical 
interpretation  it  is  not  within  its  letter.  It  is  the  spirit  and 
purpose  of  a  statute  which  are  to  be  regarded  in  its  interpreta- 
tion ;  and  if  these  find  fair  expression  in  the  statute,  it  should 
be  so  construed  as  to  carry  out  the  legislative  intent,  even 
although  such  construction  is  contrary  to  the  literal  meaning 
of  some  provisions  of  the  statute.  A  reasonable  construction 
should  be  adopted  in  all  cases  where  there  is  a  doubt  or  uncer- 
tainty in  regard  to  the  intention  of  the  law  makers.  These 
general  rules  are  upheld  by  numerous  authorities."  (People 
ex  rel.  v.  Davenport,  91  N.  Y.  574 ;  People  ex  rel.  v.  Cole- 
man, 121  N.  Y.  542 ;  Smith  v.  People,  47  N.  Y.  330.) 
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The  stipulations  in  the  policy  against  an  assignment  do  not 
affect  the  question  as  to  the  defendant's  rights.  Whatever 
force  these  clauses  had,  the  company  alone  can  take  advantage 
of  them,  and  as  it  lias  declined  to  and  paid  the  money  into 
court  they  do  not  concern  the  plaintiff. 

We  think  that  the  assignment  of  the  policy  to  the  defend- 
ant is  valid  under  the  act  of  1879,  and  he  is  entitled  to  the 
proceeds  paid  into  court. 

The  judgment  should  be  affirmed  and  judgment  absolute 
rendered  against  the  plaintiff,  with  costs. 

All  concur,  except  Martin,  J.,  not  sitting. 

Judgment  accordingly. 
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Otto  Niendorff,  Respondent,  v.  The  Manhattan  Railway 
Company,  Appellant. 

Appeal  —  Action  for  Personal  Injuries — Laws  op  1896,  Chap. 
559;  Code  Ciy.  Proc.  §  191.  A  decision  or  memorandum  of  decision 
of  the  Appellate  Division  of  the  Supreme  Court  is  not  a  judgment;  and 
chapter  559,  Laws  of  1896,  amending  section  191,  Code  of  Civil  Procedure, 
by  limiting  appeals  from  a  judgment  of  affirmance  in  actions  to  recover 
damages  for  personal  injuries  where  the  decision  is  unanimous,  applies 
to  a  judgment  entered  subsequent  to  its  passage  although  the  decision 
upon  which  it  was  entered  was  made  prior  thereto. 

Niendorffv.  Manhattan  R.  Co.,  4  App.  Div.  46,  appeal  dismissed. 

(Argued  October  5,  1896 ;  decided  October  18,  1896.) 

This  was  a  motion  to  dismiss  an  appeal  from  a  judgment  of 
the  Appellate  Division  of  the  Supreme  Court  in  the  first 
judicial  department,  entered  upon  an  order  made  April  18, 
1896,  which  affirmed  a  judgment  in  favor  of  plaintiff  entered 
upon  a  verdict. 

The  nature  of  the  action  and  the  facts,  6o  far  as  material, 
are  stated  in  the  opinion. 

George  M.  MackeUar  for  motion.  The  decision  of  the 
Appellate  Division  of  the  Supreme  Court  being  unanimous, 
and  it  having  made  no  certificate  allowing  an  appeal,  and  no 
appeal  having  been  allowed  by  a  judge  of  the  Court  of 
Appeals,  this  court  has  no  jurisdiction  to  entertain  the  appeal. 
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(Laws  of  1896,  chap.  559,  subd.  2;  Code  Civ.  Proc.  §  191.) 
No  appeal  lies  to  the  Court  of  Appeals  from  an  order  of  an 
Appellate  Division  affirming  a  judgment  of  a  trial  court. 
(Kilme?'  v.  Bradley,  80  N.  Y.  630 ;  Enapp  v.  Roche,  82  N. 
Y.  366 ;  Derleth  v.  De  Graf,  104  N.  Y.  661 ;  P.,  L.  <&  W. 
R.  R.  Co.  v.  Burkard,  109  N.  Y.  648;  Baylies  on  New 
Trials  &  App.  209.) 

Joseph  JR.  Adams  opposed.  This  appeal  is  not  affected  by 
the  amendment  of  section  191  of  the  Code  of  Civil  Procedure, 
invoked  by  the  plaintiff,  the  case  being  excepted  from  its 
operation  by  the  terms  of  the  act.  (Laws  of  1896,  chap.  559 ; 
Code  Civ.  Proc.  §  191;  Endlich  on  Interp.  of  Stat,  §  74; 
Ryghtmyre  v.  Durham,  12  Wend.  245 ;  Machay  v.  Rhine- 
landers,  3  Johns.  Ch.  467 ;  Robinson  v.  Govers,  138  N.  Y. 
425  ;  Pemy  v.  Wilson,  7  Mass.  395 ;  Curran  v.  Burress,  155 
Mass.  87 ;  Richardson  v.  Green,  130  U.  S.  104 ;  Bingham  on 
Judgments,  95,  96 ;  Burnett  v.  State,  14  Tex.  455 ;  Wherley 
v.  R.  Co.,  72  Ala.  20 ;  Howell  v.  Harlan,  78  111.  162 ;  Long 
v.  Stafford,  103  N.  Y.  274.)  No  statute  will  be  given  a 
retrospective  effect  when  a  purely  prospective  operation  will 
give  full  effect  to  its  terms.  This  rule  applies  to  statutes 
which  affect  procedure  as  well  as  to  statutes  which  affect  the 
substantial  rights  of  parties.  ( Vansittart  v.  Taylor,  4  E.  & 
B.  910 ;  Ildbson  v.  Neal,  8  Exch.  131 ;  Dash  v.  Van  Kleech, 
7  Johns.  499;  Hockley  v.  Sprague,  10  Wend.  114;  People 
ex  rcl.  v.  Bd.  of  Suprs.,  43  N.  Y.  130 ;  Benton  v.  Wickwire, 
54  N.  Y.  226;  N.  Y.  <&  O.  M..  R.  R.  Co.  v.  Van  Horn,  57 
N.  Y.  477;  In  re  Miller,  110  N.  Y.  216 ;  People  v.  O'Brien, 
111  N.  Y.  1;  Murray  v.  Gibson,  15  How.  [U.  S.]  421; 
People  v.  Carnal,  6  N.  Y.  463.) 

Haight,  J.  This  action  was  brought  to  recover  damages 
for  personal  injuries.  The  trial  resulted  in  a  verdict  in  favor 
of  the  plaintiff,  and  the  judgment  entered  thereon  has  been 
affirmed  by  the  unanimous  decision  of  the  Appellate  Division. 
That  court  rendered  its  decision  April  18th,  1896,  but  no 
judgment  was  entered  thereon  until  May  25th,  1896.     On  the 
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12th  day  of  May,  1896,  chapter  559  of  the  Laws  of  1896  was 
signed  by  the  governor  and  nnder  its  provisions  went  into 
immediate  effect.  It  amended  section  191  of  the  Code  of 
Civil  Procedure  so  as  to  provide  that  "  no  appeal  shall  be  taken 
to  said  court  from  a  judgment  of  affirmance  hereafter  rendered 
in  an  action  to  recover  damages  for  a  personal  injury  *  *  * 
when  the  decision  of  the  Appellate  Division  of  the  Supreme 
Court  is  unanimous,  unless  such  Appellate  Division  shall  cer- 
tify that  in  its  opinion  a  question  of  law  is  involved  which 
ought  to  be  reviewed  by  the  Court  of  Appeals,  or  unless  in 
case  of  its  refusal  to  so  certify,  an  appeal  is  allowed  by  a  judge 
of  the  Court  of  Appeals." 

It  is  now  urged  that  the  provisions  of  this  act  do  not  apply 
to  the  appeal  pending  herein,  for  the  reason  that  the  decision 
of  the  Appellate  Division  was  rendered  before  the  act  went 
into  effect ;  but  this  view  we  are  unable  to  adopt.  The  decision, 
or  the  memorandum  of  decision,  filed  by  the  Appellate  Division 
is  not  a  judgment.  "A  judgment  of  affirmance  hereafter 
rendered,"  mentioned  in  the  provisions  of  the  act,  has  reference 
to  a  judgment  of  affirmance  entered  upon  the  decision  of  the 
Appellate  Division,  and  inasmuch  as  the  judgment  in  this  case 
was  not  entered  until  after  the  act  in  question  became  a  law, 
its  provisions  must  control. 

It  is  also  urged  that  a  judgment  may  under  the  directions 
of  the  court  be  entered  nunc  pro  tunc  as  of  the  term  and  time 
of  the  rendering  of  the  decision.  However  that  may  be  is  at 
this  time  unimportant,  for  no  such  judgment  has  in  this  case 
been  entered. 

The  question  involved  in  this  motion  has  been  recently  dis- 
posed of  in  this  court  in  the  case  of  Croveno  v.  The  Atlantic 
Avenue  Railroad  Company  of  Brooklyn,*  in  which  case  the 
provisions  of  the  act  have  been  fully  discussed. 

The  motion  to  dismiss  the  appeal  must  be  granted,  but^ 
under  the  circumstances,  without  costs  to  either  party. 

All  concur. 

Motion  granted. 

*Ante,  p.  225. 
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In  the  Matter  of  the  Application  of  Philip  Bohnet,  Respond- 
ent, for  a  Peremptory  Writ  of  Mandamus,  v.  The  Mayor, 
Aldermen  and  Commonalty  of  the  City  of  New  York 
et  al.,  Respondents;  David  A.  Doyle,  a  Third  Party, 
Appellant. 

Appeal  —  Motion  to  Intervene  in  Mandamus  Proceedings — Dis- 
cretionary Order.  Tke  rules  relating  to  discretionary  orders  in  actions 
apply  with  reference  to  proceedings  by  mandamus;  and  an  order  refusing 
a  motion  for  leave  to  intervene  as  a  party  in  mandamus  proceedings,  rest- 
ing, as  it  does,  in  the  sound  discretion  of  the  Supreme  Court,  is  not  review- 
able by  the  Court  of  Appeals. 

Matter  of  Bohnet,  8  App.  Div.  293,  appeal  dismissed. 

(Submitted  October  5,  1896;  decided  October  18,  1896.) 

This  was  a  motion  to  dismiss  an  appeal  taken  by  David  A. 
Doyle  from  an  order  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  first  judicial  department,  made  July  31,  1896, 
which  affirmed  an  order  of  Special  Term  refusing  his  motion 
for  leave  to  intervene  as  a  party  in  the  proceedings. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

James  R.  Fancher  for  Doyle,  appellant.  The  court  has 
jurisdiction  to  hear  this  appeal.  (Code  Civ.  Proc.  §§  190, 
3333,  3334 ;  Denize  v.  Denise,  110  K  Y.  562 ;  Mowry  v. 
Peet,  88  N.  Y.  453 ;  1  Van  Santvoord's  Eq.  Prac.  22.) 

Charles  Blandy  and  Edmund  Luis  Mo&ney  for  respond- 
ent relator.  This  court  has  no  jurisdiction  to  entertain  this 
appeal.  (Code  Civ.  Proc.  §§  190,  2082 ;  Brennan  v.  Hall, 
131  K  Y.  160;  White's  Bank  of  B.  v.  Farthing,  101  N.  Y. 
344;  I.  G.  L.  Co.  v.  Treman,  93  K  Y.  660;  Dunlop  v.  1\ 
F  I.  Co.,  74  N.  Y.  145.) 

Haight,  J.  On  the  26th  day  of  June,  1896,  a  peremptory 
writ  of  mandamus  was  issued  by  the  Supreme  Court  in  the 
above-entitled  proceedings  upon  the  application  of  the  relator, 
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commanding  the  commissioner  of  public  works  and  the 
superintendent  of  incumbrances  of  the  city  of  York  to 
remove  from  in  front  of  the  Astor  House  in  the  city  of  New 
York  certain  show  cases,  valises,  signs,  trunks,  bags  and  other 
articles  of  merchandise,  as  unlawful  incumbrances  upon 
Broadway,  one  of  the  public  streets  of  the  city.  On  the  first 
day  of  July  thereafter  this  writ  was  executed  by  the  superin- 
tendent of  incumbrances,  who  caused  the  articles  mentioned 
in  the  writ  to  be  removed  from  the  street.  Thereafter  and 
on  the  sixth  day  of  July  the  appellant  Doyle  applied  to  the 
Supreme  Court  for  an  order  directing  that  he  be  made  a  party 
to  the  proceedings,  with  leave  to  appear  as  such  and  answer 
and  for  a  rehearing.  This  motion  was  denied,  and  from  an 
order  of  the  Appellate  Division  affirming  the  same  this  appeal 
was  taken. 

This  motion  must  be  granted. 

The  order  appealed  from  rested  in  the  sound  discretion  of 
the  Supreme  Court,  and  the  exercise  of  the  discretion  is  not 
reviewable  here.  Undoubtedly  that  court  had  the  power  to 
open  the  proceedings  and  to  allow  the  appellant  to  be  brought 
in  as  a  party ;  but  whether  this  power  should  be  exercised 
rested  in  its  discretion,  and  its  determination  in  that  respect  is 
not  reviewable  here,  even  if  the  discretion  was  unwisely  exer- 
cised. In  this  respect  the  same  rules  apply  with  reference  to 
proceedings  by  mandamus  as  in  actions.  (Code  of  Civil  Pro- 
cedure, §  2082;  Brennan  v.  Hall,  131  K  Y.  160,  168; 
White's  Bcmk  v.  Farthing,  101  N.  Y.  344,  348.) 

Our  attention  has  been  called  to  a  long  list  of  cases  in 
which  the  court  has  permitted  persons  to  be  brought  in  and 
made  parties  to  such  -proceedings ;  but  these  cases  amount  to 
nothing  more  than  showing  the  circumstances  under  which 
the  court  has  exercised  its  discretion  in  permitting  persons  to 
intervene. 

The  appeal  should  be  dismissed,  with  costs. 

All  concur. 

Appeal  dismissed. 
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Robekt    O.  Babbitt,   Appellant,    v.  William    W.    Gibbs, 

Respondent. 

Contract  —Railroad  Reorganization — Agreement  for  Services 
and  Compensation — Right  to  Compensation  not  Lost  by  Change  in 
Agencies  for  Completion  of  Road.  If  the  promoter  of  the  reorgani- 
zation and  completion  of  a  railroad  controlled  by  him  contracts  in  writing 
with  another  to  deliver  to  such  other,  upon  completion  of  the  road,  a  cer- 
tain amount  of  the  bonds  and  stock  of  the  reorganized  road,  in  compensa- 
tion for  services  agreed  to  be  performed  in  connection  with  the  reorgani- 
zation, and  the  promisee  performs  the  services  called  for  and  the  road  is 
reorganized  and  completed,  and  the  promoter  receives  the  benefit  thereof 
and  of  the  promisee's  services,  the  promisee  will  not  be  deprived  of  his 
right  to  compensation  merely  because  the  reorganization  and  completion 
were  not  accomplished  by  the  agencies  or  in  the  manner  first  selected  by 
the  promoter  and  embodied  in  a  contract  between  him  and  a  third  party, 
but  were  accomplished  by  other  agencies,  substantially  selected  by  the 
promoter,  on  the  abandonment  of  the  contract  with  the  third  party,  and 
substituted  for  those  first  selected,  by  changes  to  which  the  promisee  was 
not  a  party. 

Babbitt  v.  Gibbs,  76  Hun,  613,  reversed. 

(Argued  June  15,  1896;  decided  October  18,  1896.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  upon 
an  order  made  March  22,  1894,  which  affirmed  a  judgment  in 
favor  of  defendant  entered  upon  the  report  of  a  referee  dis- 
missing the  complaint. 

The  nature  of  the  action  and  the  facts,  so  far  as  material,  are 
stated  in  the  opinion. 

David  Keane  for  appellant. 

Philip  O.  Bartlett  for  respondent.  The  judgment  is  sup- 
ported by  findings  of  fact,  resting  on  sufficient  evidence, 
which  have  been  sustained  at  General  Term  and  cannot  be 
reviewed  further.  (2£  B.  Co.  v.  Vil.  of  Ilaver  straw,  142  NI 
Y.  146 ;  Crim  v.  Starkweather,  136  N.  Y.  635 ;  Keasbey  v. 
B.  C.  Works,  142  N.  Y.  470 ;  McShane  Co.  v.  Padian,  142  N. 
Y.  207,  210 ;  Stokes  v.  Mackay,  140  K  Y.  640,  649 ;  Kenyon 
36 
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v.  Knights  Templar  cfe  M.  M.  A.  Asm.,  122  K  Y.  247, 258  ; 
Camp  v.  Trednor,  143  N.  Y.  649,  650.)  Upon  the  pleadings 
and  the  most  favorable  view  of  the  evidence  no  judgment  for 
plaintiff  was  permissible.  (Johnson  v.  Brooks,  93  X.  Y. 
343  ;  Story's  Eq.  Juris.  §  717 ;  3  Pom.  Eq.  Juris.  §  1402 ;  P. 
C.  Co.  v.  D.  <&  H.  C.  Co.,  31  K  Y.  91 ;  Bradley  v.  Aldrich, 
40  N.  Y.  504;  Wheeloch  v.  Lee,  74  N.  Y.  495 ;  Wilder  v. 
Ranney,  16  Wkly.  Dig.  478 ;  Watson  v.  M.  By.  Co.,  17  Abb. 
[K  C]  289 ;  Rah  v.  O.  Nat.  Bank,  49  N.  Y.  626 ;  O'Brien 
v.  Fitzgerald,  143  N.  Y.  377;  Willis  v.  Bellamy,  20  J.  & 
S.  373  ;  Phelps  v.  Mayor,  etc.,  25  Abb.  [E.  C]  156 ;  Barnes 
v.  .Btww,  130  N.  Y.  372.) 

O'Brien,  J.  The  plaintiff  sought  to  compel  the  specific 
performance  by  the  defendant  of  a  contract  for  the  delivery 
of  certain  railroad  stock  and  bonds  which  the  plaintiff  was  to 
receive  for  his  services  as  an  attorney  at  law.  The  learned 
referee  held  that  the  action  would  not  lie,  dismissed  the  com- 
plaint, and  the  judgment  entered  on  his  decision  has  been 
affirmed  at  the  General  Term. 

In  order  to  understand  the  real  nature  and  merits  of  the 
controversy,  it  is  necessary  to  get  a  clear  view  of  the  purpose 
and  mutual  obligations  of  two  written  agreements  which  are 
at  the  foundation  of  the  plaintiff's  claim.  They  were  both 
made  on  the  same  day,  and  though  in  form  they  are  separate 
contracts,  they  must  be  read  together  in  order  to  determine 
plaintiff's  legal  rights.  The  instrument  first  in  order  is  an 
agreement  made  between  the  defendant  and  one  John  Weir, 
of  London.  The  plaintiff  was  not  a  party  to  it,  but  to 
another  contract  based  upon  it.  The  substance  of  this  instru- 
ment was  correctly  summarized  by  the  learned  referee  as 
follows : 

"  On  November  2d,  1886,  an  agreement  was  made  between 
the  defendant  and  said  Weir,  which  recited  that  the  defend- 
ant was  the  owner  of  a  majority  of  all  the  bonds  and  stock 
of  the  Pennsylvania,  Slatington  and  New  England  Railroad 
Company,  against  which  foreclosure   proceedings  were  then 
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pending,  and  that  he,  being  desirous  to  reorganize  and  com- 
plete said  road  after  the  sale  thereof  in  foreclosure,  and  to 
secure  the  assistance  therein  of  a  practical  railroad  man,  had 
invited  the  said  Weir  to  join  him  in  the  said  enterprise,  which 
the  said  Weir  had  agreed  to  do.     It  was  then  provided  that 
Gibbs  should  bring  about  the  said  foreclosure  sale  as  speedily 
as  possible,  and  should  '  have  the  title  taken  either  to  himself 
or  to  himself  and  said  Weir,  or  to  any  other  person  as  they 
may  elect,  for  the  purpose  of  reincorporation ; '  that  as  soon 
as  said  sale  should  be  made  the  said  road  should  be  reorgan- 
ized  '  upon  such  basis  as  to  stock  and  bonds  per  mile  and  with 
such  directors  and  officers  as  may  be  agreed  upon  by  said 
Gibbs  and  Weir ; '  that  Weir  should  personally  undertake  the 
management  and  construction  of  said  road ;  that  both  parties 
should  put  forth  their  best  efforts  to  raise  capital  for  the  pur- 
poses of  the  enterprise  ;  that  out  of  the  bonds  of  the  reorgan- 
ized company  Gibbs  should  receive  so   many  as  should  be 
required  for  the  payment  to  him  in  cash,  for  advances,  etc., 
the  sum  of  $300,000,  with  interest,  and  for  the  settlement  of 
certain  liens  and  judgments  and  of  all  claims  connected  with 
the  enterprise  for  which  Gibbs  was  personally  liable,  and  for 
the  payment  of    all    disbursements,    costs,    legal   expenses, 
receiver's  fees,  etc. ;  that  so  many  of  the  remaining  bonds  and 
so  much  of  the   stock  of  the  said  reorganized  company  as 
might  be  necessary  should  be  used  to  provide  sufficient  capital 
to  complete  said  road ;  and  that  the  bonds  and  stock  then 
remaining  should  be  divided  equally  between  said  Gibbs  and 
Weir.     It  was  further  provided  that  Weir  should  exert  his 
influence  and  efforts  to  obtain  favorable  traffic  arrangements 
with  connecting  roads ;  that  both  parties  should  co-operate  in 
every  way  in  completing  and  promoting  the  interests  of  the 
enterprise;  and  that  in  case  said  Weir  and  Gibbs  shall  not  be 
able  to  raise  the  capital  necessary  to  complete  the  6aid  road 
within  four  months   from   the   time   said  reorganization   is 
effected,  then  the  said  Weir's  interest  in  this  contract  shall 
cease." 
The  purpose  of  this  contract  between  the  defendant  and 
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Weir  was  to  accomplish,  among  other  things,  the  following 
results :  (1)  The  defendant,  being  the  owner  of  a  majority  of 
the  stock  and  bonds  of  the  railroad  named,  desired  to  reor- 
ganize it  through  foreclosure  proceedings  and  then  complete 
it,  for  it  was  not  yet  completed,  and  in  order  to  bring  all  this 
about  the  defendant  needed  the  assistance  of  a  practical  rail- 
road man,  and  had,  therefore,  invited  "Weir  to  join  him  in  the 
enterprise,  that  is,  of  reorganizing  and  completing  the  road. 
(2)  One  or  both,  or  some  one  in  their  interest,  was  to  take  title 
to  the  road  upon  the  sale,  and  it  was  to  be  stocked  and  bonded 
as  they  might  agree,  and  the  same  divided  between  them 
and  used  as  stipulated  in  the  agreement.  (3)  But,  in  a  cer- 
tain contingency,  Weir  was  to  drop  out  of  the  enterprise,  and 
his  interest  in  the  contract  was  to  cease.  That  contingency 
was  that  they  should  be  unable,  within  four  months  from  the 
time  of  the  reorganization,  to  raise  the  capital  necessary  to 
complete  the  road. 

The  reorganization  was  accomplished  in  the  month  of  Sep- 
tember, 1887,  and  the  new  corporation  took  the  name  of  the 
Pennsylvania,  Poughkeepsie  and  Boston  Railroad  Company. 
The  road  commenced  at  Slatington,  on  the  Lehigh  river  in 
Pennsylvania,  ran  through  that  state  and  New  Jersey,  and 
terminated  at  Pine  Island  in  New  York,  where  it  connected 
with  a  branch  of  the  Erie  railroad. 

Having  thus  obtained  a  view  of  the  general  scheme  out- 
lined by  this  contract,  as  between  the  parties  to  it,  we  must 
return  to  the  other  agreement  made  by  them  with  the  plaintiff, 
upon  which  this  action  was  brought.  This  written  agreement 
was  made  on  the  same  day  as  the  one  previously  referred  to, 
between  the  defendant  and  Weir  of  the  first  part,  and  the 
plaintiff  of  the  second  part.  It  recited  the  making  of  the 
agreement  heretofore  mentioned  and  the  fact  that  the  parties 
of  the  first  part  desired  to  secure  the  services  of  the  plaintiff 
in  connection  with  the  enterprise,  and  then  contains  the 
following  stipulation : 

"  That  said  Babbitt  hereby  agrees  to  perform  for  said  Weir 
and  Gibbs  such  legal  and  other  services  as  he  may  be  required 
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by  said  Weir  and  Gibbs  to  render  about  the  reorganization 
and  construction  of  the  said  railroad,  and  about  all  matters 
concerning  and  mentioned  in  the  agreement  made  this  day 
between  said  Weir  and  Gibbs  until  the  final  completion  of 
said  road,  and  further  agrees  in  every  way  to  promote  the 
interests  of  said  enterprise  to  the  best  of  his  ability ; 

"That  upon  the  completion  of  said  road  there  shall  be 
delivered  to  said  Babbitt,  as  consideration  for  such  services, 
$25,000  par  value  of  the  first  mortgage  bonds,  and  $75,000 
par  value  of  the  stock  of  the  said  reorganized  road  in  full 
payment  for  the  same." 

The  plaintiff  in  this  action  demands  specific  performance 
of  this  agreement  by  the  defendant  by  delivery  of  the  stock 
and  bonds  mentioned  therein.  It  will  be  seen  that  the  plain- 
tiff was  not  by  this  agreement  entitled  to  receive  the  stock 
and  bonds  until  the  railroad  was  reorganized  and  completed. 
It  was  reorganized,  as  already  stated,  and  the  finding  is  that  it 
was  completed  some  time  thereafter.  It  is  also  found  that 
the  plaintiff  performed  services  under  this  agreement  of  the 
character  contemplated.  So  far  as  appears,  he  performed  all 
that  was  required  of  him,  and  there  is  no  finding  that  he 
failed  in  any  respect  to  perform  his  agreement. 

The  fact  which  controlled  the  decision  of  the  referee  was 
that  Weir,  who  was  a  party  to  the  original  scheme,  dis- 
appeared from  it  entirely,  and  failed  to  carry  out  his  part 
of  the  contract,  or,  as  it  is  expressed  by  the  referee, 
that  contract  failed  and  was  abandoned.  His  view  was  that 
the  plaintiff's  rights  to  the  stock  and  bonds  depended  not  only 
upon  the  reorganization  and  completion  of  the  railroad,  but 
the  reorganization  and  completion  in  the  manner  and  by  the 
agencies  contemplated  by  that  agreement ;  that  the  plaintiff's 
compensation,  by  means  of  bonds  and  stock,  was  conditioned 
upon  the  success  of  the  identical  scheme  outlined  in  the 
agreement,  and  as  that  failed  the  plaintiff's  rights  failed  with 
it.  There  is  no  doubt  that  the  particular  scheme  through 
which  the  defendant  sought  to  reorganize  and  complete  a 
railroad  of  which  he  was  the  principal  owner,  failed  or  rather 
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was  changed  by  the  defendant's  action  and  consent,  but  it  is 
important  to  note  that  in  the  end  the  result  which  he  aimed 
at  was  accomplished  through  other  agencies  and  by  other 
means.  It  is  also  important  to  bear  in  mind  that  the  plaintiff 
was  not  a  party  to  any  of  the  changes  that  took  place  in  the 
methods,  or  the  agencies  through  which  the  main  result  which 
the  defendant  sought  was  to  be  attained.  His  obligations  to 
render  services  were  never  changed,  and  so  far  as  appears  he 
performed  his  contract  in  the  same  way  and  to  the  same  extent 
as  he  would  be  required  if  Weir  had  remained  in  the  enter- 
prise. So  far  as  appears,  the  defendant  has  received  the  same 
benefits  and  advantages  from  the  plaintiffs  services  that  he 
would  if  Weir  had  remained.  If  the  plaintiff  has  done 
all  that  he  agreed  to  do  in  order  to  earn  the  compensation 
stipulated,  and  was  not  a  party  to  any  of  the  changes  that 
took  place  with  respect  to  the  agencies  through  which  the  end 
sought  by  the  defendant  was  to  be  attained,  and  that  end  has  in 
fact  been  attained  by  the  reorganization  and  completion  of  the 
railroad,  it  is  not  apparent  how  the  plaintiff  can  in  justice  be 
deprived  of  all  right  to  compensation,  merely  because  the 
defendant  did  not  accomplish  the  result  in  the  manner  and  by 
the  agencies  first  chosen,  but  by  other  agencies  which  were 
substituted  in  place  of  those  first  selected. 

There  is  a  principle  in  the  law  of  contracts  that  where  per- 
formance depends  upon  the  continued  existence  of  a  person  or 
thing  which  is  assumed  as  the  basis  of  the  agreement,  the 
death  of  the  person  or  the  destruction  of  the  thing  terminates 
the  obligation.     (Lorillard  v.  Clyde,  142  N.  Y.  456.) 

The  principle  applies  to  a  peculiar  class  of  contracts,  and  the 
one  here  in  question  does  not,  we  think,  fall  within  it.  Here 
the  defendant  is  a  party  to  an  agreement  in  which  it  has  been 
stipulated  that  certain  property  in  the  form  of  railroad 
securities  shall  be  delivered  to  the  plaintiff  as  a  consideration 
for  his  professional  services  in  the  matter  of  reorganization, 
when  perfected  and  when  the  railroad  is  completed.  The 
time  for  performance  arrived  when  these  events  took  place. 
The  plaintiff,  as  we  must  assume,  has  performed  his  contract 


1*96.]  Babbitt  v.  Gibbs.  287 

N.  Y.  Rep.]         Opinion  of  the  Court,  per  O'Brien,  J. 

and  rendered  the  services,  and  the  defendant  has  had  the 
benefit  of  them,  but  insists  that  he  has  been  discharged  from 
all  of  his  obligations  to  deliver  the  securities  for  the  sole  reason 
that  the  end  was  not  attained  according  to  the  precise  scheme 
marked  out  originally  by  the  parties  in  interest. 

In  order  to  get  a  clearer  view  of  the  principle  upon  which 
the  judgment  rests,  it  may  be  useful  to  know  just  what 
occurred  in  this  case  after  the  execution  of  the  contracts 
referred  to. 

It  appears  that  on  July  8th,  1887,  the  defendant  entered 
into  a  contract  with  a  construction  company  in  which  he  was 
interested,  and  of  which  Weir  was  the  president,  for  the  comple- 
tion of  the  railroad  for  the  bonds.  This  contract  was  intended 
to  take  the  place  of  the  one  with  "Weir.  The  latter,  as  presi- 
dent of  the  construction  company,  executed  it  with  defendant, 
who  represented  the  interest  of  the  railroad.  By  the  terms 
of  this  agreement,  a  large  amount  of  the  bonds  was  to  be 
delivered  to  the  defendant  and  to  other  parties,  and  it  con- 
tained a  clause  which  bound  the  construction  company  to 
assume  and  pay  all  liabilities  incurred  by  the  defendant  for 
legal  services  rendered  and  to  be  rendered  in  connection  with 
said  railroad,  and  the  reorganization  of  the  same. 

The  defendant  was  a  consenting  party  to  this  arrangement, 
though  it  does  not  appear  that  as  yet  Weir  had  made  any 
actual  default  on  his  part.  At  all  events,  the  time  had  not 
yet  arrived  for  displacing  him  for  failure  to  perform,  which  by 
the  contract  was  fixed  at  four  months  after  the  reorganization. 
That  event  was  no  doubt  anticipated  and  acted  upon  in 
advance. 

While  the  organization  of  the  construction  company  by 
defendant  and  Weir  and  the  preparations  for  this  contract 
were  under  way,  the  plaintiff  wrote  to  the  defendant  asking 
him  how  the  proposed  change  in  the  scheme  would  affect  his 
contract,  and  if  he  needed  anything  by  way  of  ratification 
from  the  company.  The  defendant  replied  that  he  did  not  see 
that  the  agreement  between  them  needed  any  ratification  for 
the  present ;  that  after  he  purchased  the  road  and  they  were 
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ready  to  turn  it  over  to  the  construction  company  "  then  we 
shall  have  to  make  provision  for  all  obligations  we  have 
assumed."  These  letters  were  exchanged  under  date  of  Feb- 
ruary 22d  and  23d,  1887,  over  four  months  before  the  contract 
with  the  construction  company  was  made,  and  when  made 
these  obligations  were  assumed  by  the  company,  as  we  have 
seen.  The  enterprise  was  still  to  have  the  benefit  of  Weir's 
experience  and  ability  as  a  railroad  man  through  the  construc- 
tion company  as  its  president.  In  November,  1887,  however, 
Weir  was  paid  a  considerable  sum  of  money  to  sever  his  rela- 
tions with  the  construction  company,  and  he  resigned  as 
president,  and  from  that  time  his  connection  in  any  form  with 
the  project  ceased.  But  the  defendant  was  a  party  to  this 
movement,  not  only  consenting,  but  a  prime  mover  in  bring- 
ing it  about.  The  new  arrangement  between  the  defendant 
and  the  construction  company  did  not  work  satisfactorily,  and 
on  the  28th  of  June,  1888,  by  formal  instrument  in  writing 
between  that  company  and  the  defendant,  it  was  canceled,  and 
the  parties  by  mutual  releases  absolved  each  other  from  all 
duties  and  obligations  under  it,  upon  the  terms  and  conditions 
therein  specified.  These  terms  and  conditions  are  set  forth  in 
the  writing  at  length,  and  embrace  provisions  for  the  issue  of 
bonds  and  stock  of  the  railroad  and  the  distribution  thereof 
between  the  parties.  There  is  one  clause  in  this  agreement 
that  has  some  bearing  on  the  present  controversy.  After 
canceling  the  agreement  it  was  provided  that  there  should 
remain  no  duty  on  the  part  of  the  construction  company  to 
deliver  "  any  cash,  shares  of  stock  or  bonds  to  any  of  the 
persons  or  corporations  named  in  said  agreements,  but  that  to 
the  extent  that  there  shall  be  a  duty  on  the  part  of  any  one  to 
make  such  payments  or  deliveries,  the  same  shall  be  binding 
only  on  those  whose  duty  it  was  to  make  them  prior  to  the 
execution  of  said  canceled  agreements." 

Now,  prior  to  that  time,  the  defendant  was  at  least  one  of 
the  parties,  if  not  the  sole  party,  upon  whom  the  duty  of  satis- 
fying the  plaintiffs  contract  devolved,  and  by  this  settlement 
he  was  remanded  to  the  position  with  respect  to  this  contract 
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that  he  originally  occupied.  The  railroad  was  completed  in 
December,  1889,  through  its  own  corporate  action.  The 
defendant  practically  owned  and  controlled  it,  and  hence  the 
agencies  employed  for  the  purpose  must  have  been  substan- 
tially of  his  own  selection.  He  received  the  bonds  and  the 
stock  contemplated  in  the  original  agreement.  Whether  more 
or  less  than  he  would  have  received  if  that  agreement  had 
been  carried  out  to  the  letter  does  not  appear,  but  he  cer- 
tainly received  property  in  kind,  amount  and  value  to  enable 
him  to  satisfy  the  contract  with  the  plaintiff. 

We  think  that  the  construction  which  the  learned  referee 
placed  upon  the  contract  with  the  plaintiff,  which,  in  sub- 
stance, was  that  his  right  to  the  stock  and  bonds  was  wholly 
dependent  upon  the  continued  presence  in  the  enterprise  of 
Weir,  as  a  party  to  the  original  contract,  was  erroneous. 
The  retirement  of  Weir,  under  the  circumstances  of  this 
case,  did  not  cancel  the  defendant's  obligations  to  the  plain- 
tiff. The  plaintiff's  contract  was  not  so  far  dependent  upon 
the  other  contract  made  on  the  same  day,  that  the  former 
could  not  exist  and  be  performed  after  the  abandonment  of 
the  latter.  So  long  as  the  plaintiff's  contract  was  capable  of 
performance  under  the  new  arrangements,  or  under  the 
methods  by  means  of  which  the  defendant  finally  accom- 
plished the  desired  result,  and  it  was  performed,  and  the 
defendant  had  the  benefit  of  his  services,  there  is  no  good 
reason  why  he  should  not  be  held  bound  by  it.  It  would  be 
unjust  to  permit  the  defendant  to  employ  counsel  to  assist  in 
a  scheme  for  the  reorganization  and  completion  of  a  railroad, 
and  take  the  benefit  of  his  services  and  then  repudiate  his 
obligations  to  make  the  compensation  agreed  upon  because  he 
had  himself  changed  the  agencies  for  completing  the  work, 
or  consented  to  such  change  without  changing  the  plaintiff's 
obligations  or  duties.  The  defendant  was  engaged  in  a  busi- 
ness project  in  the  prosecution  of  which  he  required  the  pro- 
fessional assistance  of  the  plaintiff.  The  necessity  for  the 
plaintiff's  services,  so  far  as  appears,  continued  notwithstand- 
ing the  changes  in  the  methods  of  carrying  out  the  original 
37 
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scheme,  and  if  the  plaintiff  rendered  them,  or  held  himself  in 
readiness  to  render  them,  it  is  not  apparent  how  the  defend- 
ant can  escape  all  obligation  to  make  compensation. 

*  As  a  general  rule,  the  obligations  of  a  contract  cannot  be 
abrogated  by  the  acts  of  one  of  the  parties  to  it.  Since  they 
are  mutually  binding  on  both  parties,  one  side  cannot  l>e 
released  without  the  consent  of  the  other,  express  or  implied. 
The  defendant  was  a  consenting  party  to  the  various  changes 
made  in  the  original  scheme  for  reorganizing  and  completing 
the  railroad,  but  the  plaintiff  was  not.  He  still  remained 
bound  by  his  contract  to  render  the  services  whether  Weir  or 
some  other  agency  was  used  by  the  defendant  to  accomplish 
the  end  in  view.  When  some  other  agency  was  substituted  by 
the  defendant  in  Weir's  place,  that  did  not  release  the  plaintiff 
from  his  obligations.  He  was  still  liable  to  be  called  upon  by 
the  defendant,  acting  with  these  substituted  agencies,  to  do  all 
that  he  had  agreed  to  do.  He  was  not  at  liberty  to  take 
employment  from  any  opposing  or  hostile  interest,  and  it  is 
difficult  to  conceive  how  he  could  have  remained  bound  and 
the  defendant  discharged. 

As  the  plaintiff's  duties  and  responsibilities  remained  unaf- 
fected by  the  changes  60  did  the  corresponding  obligations  of 
the  defendant. 

We  confine  our  view  of  the  case  entirely  to  the  ground  npon 
which  the  learned  referee  placed  his  decision,  namely,  the  effect 
upon  plaintiff's  rights,  under  his  contract,  of  the  failure  by 
Weir  to  perform  his  with  the  defendant,  or  the  abandonment 
of  that  contract  by  the  parties  to  it. 

The  learned  counsel  for  the  defendant  argues  that  the  plain- 
tiff has  not  in  fact  performed  any  services  under  his  contract. 
The  referee  did  not  entertain  this  theory  of  the  case,  and  his 
twenty- fourth  finding  seems  to  negative  the  proposition.  The 
plaintiff  was  bound  to  show  performance  on  his  part  before 
specific  performance  could  be  decreed.  He  was  bound  to 
show  that  he  rendered  all  the  services  that  were  required  of 
him  by  the  defendant  or  any  one  else  who  had  the  right  to 
demand  the  services  under  his  written  contract.     If  the  defend- 
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ant  is  chargeable  only  with  a  breach  of  the  contract  or  a  mere 
refusal  to  allow  plaintiff  to  perform,  the  remedy  may  be  at  law 
for  damages.  Whether  the  plaintiff  has  adopted  the  proper 
form  of  action  or  haa  the  proper  parties  before  the  court,  are 
questions  which  were  not  decided  below  and  are  unnecessary 
to  discuss  here.  The  decision  of  the  referee  seems  to  have 
been  upon  the  assumption  that  the  plaintiff  had  performed  on 
his  part,  but  that  the  defendant  was  not  liable,  for  the  reason 
that  Weir  disappeared  from  the  enterprise.  We  prefer  to 
dispose  of  the  case  upon  this  point,  and  since,  in  our  opinion, 
the  learned  referee  erred  with  respect  to  a  fundamental  ques- 
tion, the  judgment  should  be  reversed  and  a  new  trial  granted, 
costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 


The  People  of  the  State  of  New  Yoek,  Respondent,  v. 
John  Hoch,  Appellant. 

1.  Review  of  Capital  Case  —  Insanity  as  a  Defense  —  Conclusive- 
ness of  Verdict.  On  the  review  of  a  conviction  of  murder  in  the  first 
degree,  where  the  defense  of  insanity  was  interposed,  the  verdict  will  be 
regarded  as  conclusive  upon  that  issue,  in  the  absence  of  such  elements 
from  the  case  as  show  that  the  verdict  was  against  the  weight  of  evidence, 
or  that  it  was  influenced  by  some  mistake,  error  or  prejudice. 

2.  Exercise  of  Power,  by  Court  of  Appeals,  under  §§  528,  542,  Code 
Crim.  Proc.  However  great  the  latitude  of  power  conferred  upon  the 
Court  of  Appeals  by  the  statute  (Code  Crim.  Proc.  §§  528,  542)  in  the 
Teview  of  capital  cases,  to  order  new  trials,  that  power  is  not  called  into 
exercise  by  the  appearance  of  some  error  in  the  conduct  of  the  trial, 
which  no  exception  pointed  out ;  unless  the  substantial  rights  of  the 
accused  can  be  seen  to  have  been  affected  by  it,  and,  therefore,  justice 
demands  another  trial. 

8.  Constitution,  Art.  6,  §  6  —  Provibion  Transferring  Proceedings 
prom  Oyer  and  Terminer  to  Supreme  Court  Self-executing.  The 
provision  of  the  Constitution  (Art.  6,  §  0),  which  declares  that  from  and 
after  the  last  day  of  December,  1895,  the  Circuit  Courts  and  Courts  of 
Oyer  and  Tenriner  are  abolished,  and  that  their  jurisdiction  "shall  there- 
upon be  vested  in  the  Supreme  Court,  and  all  actions  and  proceedings 
then  pending  in  such  courts  shall  be  transferred  to  the  Supreme  Court  for 
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hearing  and  determination,"  was  self -executing  and  authorized,  without 
any  order  of  transfer  having  been  made,  the  continuation,  at  a  trial  term 
of  the  Supreme  Court  on  the  first  day  of  January,  1896,  of  the  trial  of  an 
indictment  for  murder,  which  had  been  begun  in  the  Court  of  Oyer  and 
Terminer. 

4.  Separation  of  Jury  —  Code  Crim.  Proc.  §465.  A  separation  of 
the  jury,  within  the  intent  of  section  465  of  the  Code  of  Criminal  Pro- 
cedure, is  not  constituted  by  the  facts  that,  on  a  juror's  being  taken  ill  on 
the  trial  of  an  indictment  for  murder,  the  trial  judge  put  him  in  charge  of 
a  sworn  officer,  to  enable  him  to  consult  a  physician,  on  the  defendant's 
counsel  stating  that  there  was  no  objection;  that  the  juror  remained  in 
charge  of  a  sworn  constable  over  a  day,  the  physician  reporting  him  too 
ill  to  come  out,  and  that  on  the  second  day  he  took  his  seat  and  the  trial 
was  proceeded  with  — without  anything  appearing  to  show  that  the  sick 
juror  was  ever  out  of  the  charge  of  the  officer,  or  that  any  communication 
was  had  with  any  person  not  connected  with  the  trial. 

5.  Insanity  as  a  Defense  —  Expert  Witness — Evidence  as  to 
Examination  of  Mental  Condition  of  Defendant  on  a  Former 
Accusation.  When,  on  the  issue  of  insanity  in  a  murder  trial,  the 
defendant  has  introduced  into  a  hypothetical  question  to  an  expert  wit- 
ness the  events  of  a  former  trial  and  conviction  of  the  defendant  for  a 
criminal  offense,  in  the  array  of  facts  for  the  opinion  as  to  his  insanity, 
and  it  appears  that  the  witness  had  then  examined  the  defendant  for  the 
People  as  to  his  sanity,  it  is  not  incompetent  for  the  prosecution  to 
elicit  from  the  witness,  on  cross-examination,  the  facts  about  that  earlier 
examination. 

6.  Examination  of  Accused,  by  a  Physician,  for  the  People  — 
Disclosure  of  Information  Acquired.  The  examination,  by  a  physi- 
cian, of  a  person  accused  of  crime,  at  the  special  employment  of  the 
People,  for  the  purposes  of  the  prosecution,  is  not  an  attending  of  a  patient 
in  a  professional  capacity,  and  the  physician  is  not  rendered  incompetent, 
on  that  ground,  to  disclose  information  acquired  by  him  in  such 
examination. 

7.  Evidence  as  to  Mental  Condition  of  Defendant  at  Time  of 
Trial.  On  the  issue  of  insanity  in  a  murder  trial,  the  prosecution  may 
elicit  from  a  competent  witness  evidence  as  to  the  mental  condition  of  the 
defendant  at  the  time  of  the  trial,  as  bearing  upon  his  condition  at  the 
time  of  the  homicide. 

8.  Omission  of  Defendant  to  Testify  in  His  Own  Behalf  — 
Improper  Comment  by  Prosecuting  Counsel.  An  improper  allusion,  by 
the  counsel  for  the  prosecution  in  his  closing  address  to  the  jury  in  a  trial  for 
murder,  to  the  fact  that  the  defendant  had  not  testified  in  his  own  behalf, 
does  not  call  for  the  reversal  of  a  conviction,  where  the  trial  judge,  on  the 
application  of  the  defendant's  counsel  and  with  the  consent  of  the  prose- 
cuting counsel,  ordered  the  objectionable  words  to  be  stricken  out,  in  the 
presence  of  the  jury,  and  also  charged  the  jury  that  it  was  of  no  legal 
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consequence  that  the  defendant  did  not  testify  in  his  own  defense,  with  a 
statement  of  his  legal  right  to  remain  silent. 

9.  Mistake  in  Reading  to  Jury  the  Statutory  Definition  op 
Degrees  op  Murder.  On  the  review  of  a  conviction  of  murder  in  the 
first  degree,  reversible  error  is  not  predicable  upon  a  mistake  of  the  trial 
judge  in  substituting  the  word  ' '  first "  for  "  second  "  in  reading  to  the  jury 
the  statutory  definition  of  murder  in  the  second  degree  (Penal  Code,  g  184), 
where  the  proper  distinction  between  the  two  degrees,  as  regards  pre- 
meditation and  deliberation,  was  clearly  explained  in  subsequent  portions 
of  the  charge. 

10.  Inability  op  Court  or  Appeals  to  Correct  a  Record.  The 
Court  of  Appeals  has  no  power  to  correct  a  record  transmitted  to  it  for 
review,  even  though  the  stenographer  of  the  trial  court  submits  an  affi- 
davit stating  that  his  notes  of  the  trial  were  incorrectly  printed. 

11.  Remarks  op  Trial  Judge  on  Omission  op  Defendant  to  Testify 
in  His  Own  Behalf.  Remarks  of  the  judge,  on  the  trial  of  an  indict- 
ment for  murder,  cannot  be  characterized  as  a  prejudicial  comment  upon 
the  defendant's  omission  to  testify  in  his  own  behalf,  where  they  are,  in 
effect,  explanatory  of  his  silence  and  state  his  legal  right  to  remain  silent. 

(Argued  June  16,  1896;  decided  October  13,  1896.) 

Appeal  from  judgment  of  the  Supreme  Court,  entered 
January  2,  1896,  upon  a  verdict  rendered  at  a  Criminal  Trial 
Term  thereof,  held  in  and  for  the  county  of  Lewis,  convict- 
ing the  defendant  of  murder  in  the  first  degree. 

The  facts,  so  far  as  material,  are  stated  in  the  opinions. 

William  IT.  Hilts  for  appellant.  The  whole  evidence  in  the 
case  does  not  justify  a  verdict  of  murder  in  the  first  degree,  and 
the  conviction  ought  not  to  be  sanctioned  by  this  court  both 
upon  facts  and  upon  the  law.  (Code  Grim.  Proc.  §  528  ;  5  Pep- 
per's System  of  Medicine,  124.)  If  the  defendant  was  of  so 
unsound  a  mind  as  not  to  be  able  to  deliberate,  then  he  should  not 
have  been  convicted  of  the  crime  of  murder  in  the  first  degree. 
(People  v.  Wood,  126  N.  Y.  259.)  The  records  show  that  the 
jury  were  permitted  to  separate.  (Code  Civ.  Proc.  §  465.) 
Upon  the  opening  of  the  case  on  Wednesday  morning,  January 
1, 1896,  there  is  nothing  contained  in  the  records  showing  that 
the  case  was  transferred  to  the  Supreme  Court.  No  order 
was  made  and  entered  transferring  the  case  from  the  Court  of 
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Oyer  and  Terminer  to  the  Supreme  Court,  and  the  proceed- 
ings thereafter  had  in  this  case  were  without  jurisdiction. 
(N.  Y.  Const.  Amend.  §  6.)  The  evidence  of  Dr.  Sawyer, 
duly  excepted  to,  was  incompetent.  (People  v.  Nino,  149  N. 
Y.  326.)  The  counsel  for  the  People  in  his  address  to  the 
jury  made  use  of  the  following  words :  u  The  little  mound 
under  the  snow  alone  knows  and  the  defendant  will  not 
speak."  This  reference  made  by  the  People's  counsel  to  the 
failure  of  the  defendant  to  take  the  stand  in  his  own  behalf 
was  clearly  wrong,  unfair  and  against  the  letter  and  spirit  of 
section  393,  Code  of  Criminal  Procedure,  and  clearly  against 
the  established  practice.  {People  v.  Tice,  131  N.  Y.  656.) 
The  judge's  charge  left  no  choice  to  the  jury  as  to  the  degree 
of  murder  in  which  they  could  find  the  defendant  guilty  ;  if 
they  found  him  guilty  of  murder,  it  must  be  clearly  murder 
in  the  first  degree.  This  was  error  and  greatly  prejudicial 
to  the  defendant.  (People  v.  Hancock,  25  Pac.  Rep.  1093  ; 
Watson  v.  Palmer,  13  Keb.  376 ;  Krulder  v.  Woolverton,  9 
Misc.  Rep.  359.) 

F.  Franklin  Jacox  for  respondent.  The  defendant  was 
properly  convicted  of  murder  in  the  first  degree.  (People  v. 
Beckwith,  103  N.  Y.  366 ;  Foster  v.  People,  50  K  Y.  609  ; 
People  v.  Convoy ,  97  N.  Y.  78 ;  People  v.  Hawking  109 
K  Y.  411 ;  People  v.  Schuyler,  106  N.  Y.  298 ;  Fisher  v. 
Fisher,  129  N.  Y.  655.)  A  conviction  based  upon  conflicting 
testimony  and  decided  against  conflicting  inferences  will  not 
be  set  aside  unless  it  is  clearly  against  the  weight  of  evidence 
or  appears  to  have  been  influenced  by  prejudice,  mistake  or 
corruption.  (People  v.  Taylor,  138  N.  Y.  398 ;  People  v. 
Hampton,  144  N.  Y.  639.) 

Gray,  J.  The  defendant  was  charged  in  the  indictment 
with  the  crime  of  murder  in  the  first  degree,  for  having  with 
intention  and  deliberate  design  killed  Minnie  Ingersoll  by 
shooting  her  with  a  rifle.  Being  arraigned,  he  interposed  a 
plea  of  "  not  guilty  and  insanity ; "  and,  being  tried  upon  the 


1896.]  People  v.  Hoch.  295 


K  Y.  Rep.]  Opinion  of  the  Court,  per  Gray,  J. 

charge,  the  jury  rendered  a  verdict  of  murder  in  the  first 
degree.  Upon  this  appeal  from  the  judgment  of  conviction, 
it  is  argued  in  behalf  of  the  defendant  that  the  evidence  does 
not  justify  the  verdict  rendered  and  that  errors  were  commit- 
ted upon  the  trial,  which  require  a  reversal  of  the  judgment 
and  the  ordering  of  a  new  trial. 

The  foundation  of  the  case  for  the  People  against  the 
defendant  rests  in  his  confession,  testified  to  by  his  sister  and 
her  husband  as  having  been  made  to  them.  This  was  within 
an  hour  or  two  of  the  homicide,  and  the  evidence  of  other 
witnesses  concerning  the  defendant's  acts  upon  that  day  is  so 
corroborative  of  material  facts  detailed  in  the  narrative  of  the 
defendant's  confession  as  to  evidence  its  truthfulness.  The 
manner  of  the  killing  of  the  deceased  was  shown  by  the  evi- 
dence of  an  elderly  man,  named  Nicholas  Strife,  who  wag 
with  her  at  the  time.  They  were  engaged  in  milking,  upon 
what  was  known  as  the  Strife  farm,  in  the  evening  of  July 
10th,  1895,  and,  as  they  were  passing  with  their  pails  full  of  milk 
over  the  barn  floor  and  towards  a  passageway  leading  therefrom 
and  between  a  box  stall  and  the  side  of  the  barn,  two  shots 
were  fired  in  quick  succession  from  a  window  in  the  stall ;  the 
first  of  which  struck  the  deceased  and  the  second  of  which 
struck  the  witness  Strife,  and  wounded  him  in  the  side. 
Upon  being  struck,  the  deceased  fell  instantly  to  the  ground 
and,  beyond  exclaiming  "  Oh,  dear  me ;  oh,  dear  me,"  never 
uttered  another  word  and  the  subsequent  examination  by  the 
physician,  who  extracted  a  bullet  from  her  spinal  column, 
showed  that  its  course  was  6uch  as  to  have  been  necessarily, 
and  almost  instantly,  fatal. 

Minnie  Ingersoll,  the  deceased,  was  an  unmarried  girl,  about 
seventeen  years  old,  who  resided  with  her  brother,  then  man- 
aging the  Strife  farm.  The  defendant  was  a  single  man  of 
about  thirty-five  years  of  age  and  had  been  paying  his  atten- 
tions to  Minnie,  contrary  to  the  wishes  of  her  family.  The 
shooting  occurred  at  about  half-past  seven  in  the  evening  and 
later,  between  half-past  eight  and  nine  o'clock,  the  defendant 
appeared  at  the  house  of  Charles  Graves,  his  sister's  husband, 
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about  three  and  one-half  miles  from  the  Strife  farm,  and  gave 
to  Mr.  and  Mrs.  Graves  his  watch,  pocketbook  and  sundry  other 
personal  effects ;  with  the  remark  he  did  not  want  them  any 
more.  He  also  went  out  and  brought  into  the  house  a 
Winchester  rifle  and  gave  it  and  a  handful  of  cartridges  to  Mr. 
Graves ;  keeping  with  him  a  loaded  revolver.  Upon  being 
pressed  by  Mrs.  Graves  to  tell  what  he  had  been  doing,  he 
said  he  had  shot  Minnie  Ingersoll  and  an  old  man.  He 
described  how  he  had  waited  about  the  farm  buildings,  until 
the  departure  of  some  persons  whom  he  saw  there,  and  then 
how  that  he  got  into  the  barn  and,  when  he  saw  the  deceased 
coming  towards  him  with  a  pail  of  milk,  had  shot  her.  The 
testimony  was  that  he  said,  "  I  calculated  to  shoot  her  twice 
and  I  hit  Mr.  Strife ; "  or  somebody  whom  he  did  not  then 
know,  and  that  he  said  "  he  did  not  calculate  to  shoot  him  ;  he 
wanted  to  make  sure  work  of  her  and  so  he  shot  twice." 
Upon  being  asked  why  he  shot  her,  the  defendant  said,  "  If 
he  couldn't  marry  her,  there  shouldn't  any  one  else  have  her." 
The  confession  of  the  defendant,  that  he  killed  the  deceased, 
is  testified  to  by  Charles  Graves  and  his  wife ;  who  also  gave 
in  evidence  statements  made  to  them  by  the  defendant,  as  to 
what  he  had  done  during  the  day  and  just  as  it  was  proved 
through  other  witnesses.  He  told  of  his  purchase  of  a  Win- 
chester rifle  in  the  morning  and  that  he  had  hired  a  vehicle 
and  had  taken  and  hidden  the  gun  in  the  bushes.  After 
returning  the  team,  he  went  back  on  foot  in  the  afternoon  to 
some  woods  near  the  Strife  barn ;  where  he  satisfied  himself 
as  to  his  marksmanship  by  practicing  at  a  mark,  before  under- 
taking to  shoot  at  the  deceased.  A  man,  working  in  the 
neighborhood,  heard  two  quick  gun  shots  in  the  direction  of 
the  Strife  buildings  about  7.30  o'clock  in  the  evening  and 
going  over,  at  once,  he  saw  the  deceased  lying  inanimate  and 
bleeding  upon  the  barn  floor.  Another  witness  heard  several 
shots  in  the  piece  of  woods  between  his  and  the  Strife  farm,  at 
about  seven  o'clock,  and  some  minutes  later  he  noticed  two 
rapid  shots  in  the  same  direction.  Defendant  had  told  the 
Graves   about   trying    to    cross    the   Gulf,  a  wooded  ravine 
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south  of  the  Strife  farm  called  Roaring  Brook  Gulf,  on 
his  way  to  their  house.  The  man  Strife,  who  was  wounded 
by  the  second  shot  in  the  barn,  saw  a  man  running  from  the 
barn,  carrying  a  gun,  towards  the  Gulf  in  the  rear  or  southward 
of  the  farm.  The  next  morning  a  witness  found  in  the  box 
stall  in  the  barn,  an  empty  cartridge,  of  the  description  of  those 
required  by  the  defendant's  rifle.  The  defendant  slept  at 
Graves'  house  the  night  of  the  killing,  after  being  assured 
that  he  would  be  notified  if  any  one  came.  He  told  the 
Graves  that  he  wanted  to  know  of  any  one  coming,  saying 
"  They  won't  take  me  away  from  here  alive."  The  next 
morning,  when  the  deputy  sheriff  arrived,  the  defendant,  com- 
ing out  of  the  house,  shot  himself  in  the  forehead  with  his 
revolver  and  was  taken  away  in  a  vehicle,  in  a  wounded  con- 
dition. Without  further  adverting  to  the  evidence,  it  is 
sufficient  to  say  that  the  defendant's  confession  to  his  sister 
and  her  husband  was  shown  to  be  true  in  its  statement  of 
facts  and  it  is  clear  that  he  had  intended  and  planned  to  kill 
the  deceased;  that  he  chose  a  favorable  opportunity  for 
accomplishing  the  deed  effectually  and  was  conscious  enough 
of  the  crime  he  had  committed  to  run  away  through  the  woods 
to  his  sister's  house  and,  when  threatened  with  arrest,  to  seek 
to  put  an  end  to  his  own  life.  The  deed  was  not  only 
deliberately  committed  ;  but  the  evidence  showed  it  to  have 
been  premeditated  from  motives  of  revenge  and  jealousy, 
excited  by  finding  his  attentions  rejected  by  the  deceased,  and 
opposed  by  her  family.  Five  days  before  the  homicide,  the 
defendant  was  overheard  while  saying  to  the  deceased,  as  he 
was  driving  away  from  the  Strife  farm  house,  after  a  call, 
"Minnie,  it  won't  do  me  any  good  to  come  again,  will  it?" 
and,  when  she  replied,  "  No,"  lie  continued,  "  Minnie,  you 
will  be  sorry  for  this  and  if  you  are  not  sorry,  somebody  else  will 
be."  The  father  of  the  deceased  had  driven  with  the 
defendant  upon  the  day  he  had  called  and,  replying  to  the 
inquiry  as  to  what  objection  he  had  to  his  "  keeping  company 
with  his  daughter,"  had  said,  "  She  was  too  young  "  and  that 
he  "  didn't  think  she  wanted  to  keep  his  company,  any  more 
38 
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than  he,"  (her  father)  "  wanted  to  have  it."  About  noon  of 
the  day  of  the  shooting,  the  defendant  drove  up  to  where  the 
brother  of  the  deceased  was,  to  inquire  if  she  was  at  home,  and 
was  told  that  he  could  not  go  with  her  as  long  as  she  was 
staying  there  —  that  u  our  folks  were  against  it." 

The  case  i6  one  of  a  man  of  mature  years,  pressing  Ins 
attentions  upon  a  very  young  girl,  and,  finding  them  opposed 
by  the  family  and  rejected  by  the  girl,  deliberately  taking  her 
life ;  with  a  very  careful  regard  for  the  secrecy  of  his  deed  and 
of  the  preparations  for  it.  There  is  no  doubt  upon  the  evi- 
dence that  he  was  guilty  of  having  designedly  shot  and  killed 
the  deceased. 

The  defendant  did  not  testify  in  his  own  behalf  and  the 
evidence  in  his  defense  consisted,  mainly,  in  the  attempt  to 
prove  that  he  was  irresponsible  because  of  insane  mind.     The 
evidence    in  that  respect  is  not,  in  our  opinion,  entitled    to 
much  weight  and  that  the  jury  did  not  believe  the  defendant 
to  have  been  insane  is  not  surprising.     Members  of  his  family 
testified   to   acts  and    occurrences,  which    either  seem  very 
trivial,  or  were  quite  compatible  with  a  morose  and  willful 
character,  combined  with  stupidity,  or  a  low  degree  of  intel- 
ligence.    The  father  described  what  he  thought  to  be  a  lit, 
when  his  son  was  twelve  years  of  age,  and  incidents  during 
boyhood  of    a  seemingly  trivial    nature,  showing,  possibly, 
weak  health  and  a  dull  temperament.      A  brother  told  of 
defendant's  falling  from  a  horse  while  a  boy  and  striking  his 
head  upon  a  stone ;    which,  however,  did  not  cause  any  seri- 
ous injury  at  the  time,  or  necessitate  a  doctor's  services.     He 
also  related  an  instance,  within  a  year,  of  seeing  defendant 
abusing  himself.      These  and  other  members  of  the  family, 
also,  related  instances  of  abrupt  conduct  in  intercourse  witli 
them  and  in  the  mariner  of  leave  taking,  and  of  alternative 
habits  of  taciturnity  and  of  talkativeness.     Each  testified  to 
being  impressed  with  the  irrationality  of  defendant's  acts  and 
appearance,  and  what  caused  such  impression  is  stated  in  the 
evidence.     There  was  testimony  by  an  uncle  that  defendant's 
father  had  drunk  to  intoxication  before  and  after  marriage 
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and,  during  his  wife's  pregnancy  with  defendant,  had  kicked 
her.  There  was  very  trivial,  if  not  frivolous,  evidence  by 
others  concerning  defendant's  conduct  at  various  times  and 
the  record  of  a  former  trial  for  assault  in  the  first  degree> 
in  1887,  was  introduced;  which  showed  that  the  plea  of 
insanity  had  been  then  interposed.  He  had  been  engaged  to 
be  married ;  had  refused  to  perform  his  engagement  and, 
after  a  dispute  with  the  mother  of  the  girl,  who  objected  to 
his  then  going  with  her,  he  shot  at  and  wounded  her.  The 
jury  found  him  guilty  in  that  case  and  he  served  a  term  of 
imprisonment. 

Upon  the  trial  medical  experts  were  examined  on  either  side 
and  gave  their  answers  to  hypothetical  questions  as  prepared  and 
propounded.  The  usual  conflict  of  opinion  occurred,  which  is 
constantly  seen  upon  such  trials  and  which  tends  not  only  to  bring 
discredit  upon  a  learned  profession,  but,  more  seriously,  to  embar- 
rass the  search  after  the  truth,  in  which  the  tribunal  is  engaged,, 
by  confusing  and  darkening  the  minds  of  the  jurors  with 
opinions  upon  the  scientific  questions  before  them,  which  are 
expressed  as  previously  pledged  to  either  side.  The  fact  that 
the  rule,  which  permits  expert  testimony  in  such  cases,  works, 
in  practice,  badly  for  the  interests  of  justice,  cannot  be  so  much 
attributable  to  the  inexactness  of  the  science,  in  which  the  witness 
is  assumed  to  be  skilled,  as  to  the  pre-enlistment  of  his  opinion 
by  the  party.  That  the  procedure  in  such  respects  is  defective 
is,  also,  true.  However,  the  issue  of  sanity  was  submitted  ta 
the  jury,  who  were  to  finally  determine  it  upon  the  evidence, 
and  whose  determination  will  not  be  interfered  with,  where 
the  evidence  was  in  fair  conflict  and  permitted  of  opposing 
inferences.  In  the  absence  of  such  elements  from  the  case,  as 
show  that  the  verdict  was  against  the  weight  of  evidence,  or 
that  it  seemed  to  have  been  influenced  by  some  mistake,  error 
or  prejudice,  it  will  be  regarded  as  conclusive  here.  (People 
v.  Schuyler,  106  K  Y.  298;  People  v.  Loppy,  128  id.  629; 
People  v.  Taylor,  138  id.  398.)  In  our  opinion,  not  only 
were  these  elements  absent ;  but  it  is  difficult  to  see  how  any 
other  inference  could  be  drawn  from  the  evidence  than  that 
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the  defendant  was  at  all  times  perfectly  sane  and  responsible 
for  his  acts ;  however  vengeful,  sullen  and  peculiar  may  have 
been  his  conduct  and  habits.  I  may  add,  in  passing,  that  in 
the  hypothetical  questions  framed  and  put  to  defendant's 
medical  experts,  several  assumptions  of  facts,  of  a  more  or  less 
serious  nature,  were  not  justified  by  the  evidence  in  the  case. 
Errors  are  alleged  in  the  brief  to  have  affected  the  fairness 
of  defendant's  trial  and  they  were  pressed  upon  us  during  the 
argument.  Some  are  quite  unimportant ;  others  are  technical, 
but  are  not  raised  by  any  objection  and  exception ;  while 
others,  again,  which  seemed  grave  when  stated  in  the  argu- 
ment of  counsel,  upon  an  examination  of  the  record,  appear 
in  quite  a  different  light.  The  defendant's  counsel  has  been 
somewhat  more  ingenious  than  ingenuous  in  the  presentation 
of  his  client's  case.  To  instance  the  alleged  errors  in  the 
empanelling  of  a  jury  :  one  concerned  a  question  to  Rowsam, 
examined  as  to  his  qualifications  as  a  juror,  where  the  court 
confined  its  scope  as  requested  by  the  district  attorney.  Not 
only  was  no  exception  taken  ;  but  later  on  in  the  proceedings, 
and  after  the  jury  box  was  filled,  by  arrangement  between  the 
counsel,  the  juror  Rowsam  was  excused.  So,  in  the  case  of 
one  Adams,  where  the  court  excused  him  after  he  had  stated 
his  age  to  be  sixty-five,  there  was  no  objection  or  exception, 
whatever  it  may  have  been  worth.  Finally,  in  the  case  of 
Lanpher,  who,  after  being  examined  as  to  his  recollection  of 
reading  about  the  homicide,  or  the  evidence  taken  before  the 
coroner,  was  challenged  by  defendant  for  bias,  there  not 
only  was  no  ruling  by  the  court,  nor  any  exception  ;  but,  at 
the  end  of  his  examination,  the  defendant  expressly  accepted 
him  as  a  juror.  It  is  clear  that  if  there  was  any  error,  it  was 
not  made  available  by  any  exception  and  it  should  be  dis- 
tinctly understood  that,  however  great  the  latitude  of  power 
conferred  upon  this  court  by  the  statute,  in  the  review  of  capi- 
tal cases,  to  order  new  trials,  that  power  is  not  called  into 
exercise  by  the  appearance  of  some  error  in  the  conduct  of 
the  trial,  which  no  exception  pointed  out;  unless  the  sub- 
stantial rights  of  the  accused  can  be  setfn  to  have  been  affected 
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by  it  and,  therefore,  justice  demands  auother  trial.  (Code  of 
Crira.  Proc.  §§  528,  542.)  Section  528  permits  of  a  new  trial 
in  capital  cases,  if  this  court  is  "  satisfied  that  the  verdict  i& 
against  the  weight  of  evidence,  or  against  law,  or  that  justice 
requires  a  new  trial,  whether  any  exception  shall  have  been 
taken  or  not ; "  and  section  542  requires  us  to  <;  give  judg- 
ment, without  regard  to  technical  errors  or  defects,  or  to 
exceptions  which  do  not  affect  the  substantial  rights  of  the 
accused."  The  spirit  of  this  legislation,  as  is  its  letter,  is  that 
if  the  accused  has  had  a  fair  trial  upon  his  accusation  and  if 
this  court  is  satisfied  that  the  conviction  is  sufficiently  sup- 
ported by  competent  evidence,  that  conviction  shall  stand. 
"We  are  not  justified  by  those  provisions  of  the  Code,  any 
more  than  by  a  true  sense  of  justice,  in  reversing  a  convic- 
tion, if  the  rights  of  the  accused  have  not  been  violated  and 
the  verdict  against  him  was  not  reached  by  error,  or  by  ways 
of  passion  or  prejudice. 

There  are  a  number  of  other  errors  alleged  to  have  been 
committed,  which  are  not  pointed  out  by  exceptions  and  they 
will  not  be  noticed ;  both  for  that  reason  and  because,  if  they 
might  be  regarded  as  errors,  they  are  utterly  trivial  and 
could  not  affect  the  result.  It  is  contended  that  because  no 
order  was  made  transferring  the  case  from  the  Court  of  Oyer 
and  Terminer,  in  which  the  trial  had  been  commenced,  to  the 
Supreme  Court,  on  the  first  day  of  January,  1896,  the  date  of 
the  operation  of  the  constitutional  provision  abolishing  Circuit 
Courts  and  Courts  of  Oyer  and  Terminer,  (sec.  6  of  art.  VI, 
Constitution  of  1894),  the  proceedings  thereafter  were  without 
jurisdiction.  Overlooking  the  absence  of  any  objection  to 
raise  the  question,  it  is  sufficient  to  say  that  the  constitutional 
provision  expressly  provided  that  the  jurisdiction  of  those 
courts  "shall  thereupon  be  vested  in  the  Supreme  Court." 
What  the  People  declared  in  that  section  of  the  revised  Consti- 
tution,  needs  no  order  of  the  court  to  carry  into  effect.  The 
highest  authority  in  the  state  had  decreed  the  abolition  of  cer- 
tain courts  and  the  transfer  of  pending  actions  to  the  Supreme 
Court.     No  law,  nor  any  order,   could   have   added  to  the 
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effective  operation  of  the  section  upon  the  date  fixed  by  its 
language.  In  that  respect  the  constitutional  provision  was  a 
self-executing  mandate  and  it  was  not  intended  that  it  should 
be  put  into  operation  through  any  inferior  instrumentality. 

It  is  urged  that  there  was  a  fatal  irregularity  on  the  part  of 
the  jurors,  in  their  separation  pending  the  trial.  A  juror  being 
taken  ill,  the  trial  judge  said  he  would  put  him  in  charge  of  a 
sworn  officer,  to  enable  him  to  consult  a  physician.  Defend- 
ant's counsel  said  there  was  no  objection.  Such  juror 
remained  in  charge  of  a  sworn  constable  over  a  day  ;  the 
physician  reporting  him  as  too  ill  to  come  out.  On  the 
second  day  after,  he  took  his  seat  and  the  trial  was  proceeded 
with.  No  objection  was  made  and  there  was,  in  fact,  no 
separation  of  the  jury  constituting  the  misconduct  contemplated 
by  section  465  of  the  Code  of  Criminal  Procedure.  There  is 
nothing  to  show  that  the  sick  juror  was  ever  out  of  the  charge 
of  the  officers,  or  that  any  communication  was  had  with  any 
person  not  connected  with  the  trial.  There  was  nothing  in 
the  incident,  which  could  have  prejudiced  the  defendant. 

Objection  was  taken  to  a  question  upon  the  cross-examina- 
tion of  Dr.  Crosby,  who  had  been  examined  as  an  expert  in 
behalf  of  the  defendant.  In  the  hypothetical  question  pro- 
pounded to  him  by  defendant,  it  was  stated  that,  in  1887,  he 
had  shot  and  wounded  the  mother  of  a  girl,  to  whom  he  was 
engaged  to  be  married ;  that  he  had  been  convicted  and  sent 
to  prison  and  that,  while  serving  his  sentence,  he  was  regarded 
as  peculiar  and  irrational  and  was  frequently  found  weeping 
without  cause,  and  a  keeper  had  "  reported  him  insane  "  and 
other  facts  concerning  his  conduct  as  a  prisoner  were  stated. 
The  witness  answered  that  he  might  have  been  insane  on  the 
day  of  the  tragedy.  On  cross-examination,  it  appeared  that 
the  witness  had  examined  the  defendant  for  the  People,  while 
in  jail,  awaiting  trial  upon  the  previous  charge,  and  he  was 
asked  to  give  his  judgment  from  his  "  examination  under  his 
employment  by  the  district  attorney,"  as  to  whether  defend- 
ant was  then  sane  or  insane.  Objection  was  made  and  placed 
upon  the  two  grounds   that   the  relation  of  physician  and 
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patient  existed  and  that  it  was  not  "  such  cross-examination  as 
is  allowed  of  an  expert."  The  court  overruled  the  objection 
and  the  defendant  excepted.  As  the  events  of  the  former 
trial  and  conviction  were  introduced  into  and  made  a  part  of 
the  hypothetical  question,  intended  to  array  the  facts  for  the 
opinion  of  defendant's  insanity,  it  was  not  incompetent,  when 
it  appeared  that  the  witness  had  then  examined  him  as  to  his 
sanity,  to  elicit  upon  his  cross-examination  the  facts  about 
that  earlier  examination.  It  was  a  competent  way  to  probe 
the  witness'  mind  and  to  test  the  merits  and  value  of  the 
opinion  he  had  expressed  of  defendant's  insanity  on  the 
assumed  state  of  facts.  But,  aside  from  that  consideration,  it 
appeared  that  the  witness'  examination  had  not  been  made, 
as  claimed  in  the  objection,  while  attending  the  defendant  as 
his  physician,  but  it  had  been  at  the  especial  employment  of 
the  People,  for  the  purposes  of  their  prosecution.  He  was 
not  disclosing  any  information  acquired  in  attending  a  patient 
in  a  professional  capacity. 

Dr.  Sawyer  was  the  physician  in  charge  of  Auburn  prison 
and  his  duties  had  familiarized  him  with  cases  of  insanity. 
The  district  attorney  showed  that  the  witness  had  made  an 
examination  of  the  defendant,  for  the  purpose  of  ascertaining 
his  mental  condition,  just  before  and  during  the  trial.  He 
had  observed  him  from  day  to  day  and  he  stated  just  what  he 
had  done  in  examining  him.  He  was  asked  whether  in  his 
opinion  the  defendant  was  sane  or  insane  and  the  objection 
to  the  question  was  overruled.  The  criticism  of  the  defend- 
ant's counsel  is  that  the  inquiry  should  be  as  to  his  condition 
on  the  day  of  the  homicide  and  not  at  the  time  of  the  trial. 
Of  course,  the  issue  turns  upon  the  prisoner's  mental  condi- 
tion at  the  time  of  the  homicide  —  whether  he  was  laboring 
under  such  a  defect  of  reason  as  to  render  him  incapable  of 
knowing  the  nature  and  quality  of  the  homicidal  act,  or  was 
incapable  of  knowing  that  it  was  wrong.  But  there  is  no 
apparent  reason,  and  I  am  aware  of  no  authority,  for  holding 
that,  in  addition  to  all  the  other  facts,  the  jury  may  not  be 
informed,  by  one  competent  to  speak,  as  to  the  mental  con- 
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dition  of  the  defendant  at  the  time  of  his  trial.  He  stands 
before  them  accused  of  the  crime,  with  the  plea  of  insanity  to 
shelter  him  from  a  conviction  at  their  hands,  and,  in  their 
consideration  of  his  plea  for  exoneration,  no  competent  evi- 
dence bearing  upon  his  ment&l  condition  at  the  time  of  the 
homicide,  or  since,  should  be  excluded  and  the  evidence 
objected  to,  certainly,  cannot  be  said  to  be  prejudicial  to  any 
substantial  rights  of  the  accused,  or  to  contravene  the  demands 
of  justice.  There  6eems  to  be  no  force  in  this  objection  what 
ever.  Nor  is  the  further  criticism  of  counsel  of  importance 
to  consider,  that  no  facts  or  conversations  were  given  to  the 
jury  by  the  witness.  The  witness  stated  what  occurred  upon 
his  examinations.  No  point  was  made  by  the  defendant  that 
they  were  insufficient  and  nothing  relating  to  the  examination 
was  excluded,  as  was  the  case  with  the  conversations  in  Peo- 
ple v.  Nino,  (149  N.  Y.  317,  326). 

When  the  counsel  for  the  prosecution  was  closing  his  address 
to  the  jury,  he  used  these  words :  "  The  little  mound  under 
the  snow  alone  knows,  and  the  defendant  will  not  speak." 
Defendant  requested  that  the  "  court  ask  the  jury  to  eliminate 
from  their  minds  those  words,  or  else  that  they  be  made  a  part 
of  the  record."  The  counsel  for  the  prosecution  said  he  was 
"  perfectly  willing  that  they  should  be  stricken  out."  The 
court  not  only  so  ruled ;  but,  before  submitting  the  case  to  the 
jury,  charged  them  that  it  was  of  "no  legal  consequence" 
that  "  the  defendant  did  not  testify  in  his  own  defense.  In 
our  country  the  defendant  is  not  compellable  to  testify  against 
himself  on  a  criminal  charge  *  *  *  and  our  statute  fur- 
ther provides  that  the  fact  that  a  person  accused  of  crime 
declines  to  take  the  stand  and  testify  in  his  own  behalf  shall 
not  be  considered  against  him."  Any  prejudice  to  the  accused 
from  the  improper  allusion  to  the  defendant's  silence  was  fully 
averted  ;  not  only  by  the  action  had  in  the  presence  of  the  jury 
in  striking  it  out,  but  in  the  pointed  remarks  of  the  trial  judge 
in  submitting  the  issue  to  the  jury. 

No  exception  was  taken  by  the  defendant  to  the  charge  and, 
after   carefully   reading  and    considering  its   language  and 


1896.]  People  v.  Hoch.  305 

N.  Y.  Rep.]  Opinion  of  the  Court,  per  Gray,  J. 

terms,  the  conclusion  must  be  reached  that  the  jury  could  not 
have  been  led  into  error,  or  into  any  confusion  of  mind,  by 
any  observation  of  the  trial  judge.  The  defendant's  counsel, 
however,  now,"  upon  this  appeal,  indulges  in  various  criticisms 
of  the  charge ;  some  of  which  we  shall  answer,  as  briefly  as 
possible.  The  trial  judge  is  reported  in  the  record,  in  defining 
the  degree  of  murder,  to  have  read  section  184  of  the  Penal 
Code,  as  follows :  "  Such  killing  of  a  human  being  is  murder 
in  the  first  degree,  when  committed  with  the  design  to  effect 
the  death  of  the  person  killed,  but  without  deliberation  or  pre- 
meditation." The  error  would  be  in  the  use  of  the  word 
"  first,"  instead  of  "  second,"  in  speaking  of  the  degree.  That 
he  is  correctly  reported  is  simply  incredible  and  the  aflSdavit 
of  the  court  stenographer,  since  submitted  upon  a  motion  to 
have  us  correct  the  record,  is  to  the  effect  that  his  notes  of  the 
testimony  were  incorrectly  printed.  As  the  prisoner's  coun- 
sel does  not  assent  to  the  correction,  and  as  we  have  no  power 
to  change  the  record,  we  may  assume  that  the  judge  may, 
inadvertently,  have  read  "  first "  for  "  second  "  in  the  statute 
and  still  we  cannot  say  the  error  could  have  been  prejudicial. 
That  the  judge  had  no  such  incorrect  idea  in  mind  is  clear 
from  what  followed.  lie  very  fully  said,  and  repeated,  to  the 
jury  that  the  distinction  between  the  degrees  of  murder  was 
the  existence  of  deliberation  and  premeditation  in  the  commis- 
sion of  the  offense.  At  some  length  he  calls  the  attention  of 
the  jury  to  this  distinguishing  feature  in  the  nature  of  crime 
under  the  statute  and  sums  up  in  this  wise :  "  In  order  to  be 
of  the  highest  degree  the  design  must  be  deliberate  and  pre- 
meditated ;  but,  in  the  second  degree,  the  design  to  kill  must 
have  been  formed  suddenly,  without  premeditation  or  delib- 
eration and  immediately  carried  into  execution."  Then  he 
proceeds  to  define  what  is  premeditation  and  deliberation  ; 
which  he  accomplishes  by  reading  from  decisions  of  this  court 
and,  again,  after  doing  so,  repeats  to  the  jury  the  distinction 
in  the  two  degrees  of  murder  in  clear  and  unmistakable  words. 
So,  if  we  can  assume  that  hi6  reading  of  the  section  has  been 
correctly  reported,  it  could  not  have  been  of  the  slightest  conse- 
39 
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quence,  in  view  of  the  clear,  express  and  reiterated  remarks 
of  the  trial  judge  in  explaining  the  provisions  of  the  statute 
and  in  laying  down  the  law  by  which  the  deliberations  of  the 
jury  were  to  be  governed. 

Further  criticism  is  made  that  the  trial  judge  used  language, 
which  indicated  in  his  mind  the  belief  that  the  defendant 
killed  the  deceased.  This  arises  from  misconception  and 
partial  reading.  He  had  discussed  the  phase  of  the  case  upon 
the  facts,  which  the  People  claimed  proved  the  defendant's 
guilt,  and,  having  done  so,  said  :  "  We  are  now  brought  to 
the  question,  is  the  defendant  excusable  for  killing  the 
deceased  and  protected  by  statute  from  all  criminal  punish- 
ment therefor,"  and  he  read  section  21  of  the  Penal  Code, 
which  excuses  an  idiot,  imbecile,  lunatic  or  insane  person 
under  specified  conditions.  There  was  no  expression  of  opin- 
ion upon  the  fact  of  the  defendant's  guilt,  and  the  charge, 
upon  the  assumption  of  the  defendant's  being  the  perpetrator 
of  the  deed,  was  proceeding  to  state  the  law  and  to  review  the 
evidence  on  the  subject  of  insanity.  This  review  was  very 
guarded  in  its  statements  and  very  fair  to  the  accused.  The 
jury  were  instructed  that,  because  of  the  evidence  introduced  by 
the  defendant,  "  the  burden  of  proof  was  upon  the  People  to 
show  that  his  mind  was  at  least  sound  enough  so  that  he  knew 
the  nature  and  quality  of  the  act  which  he  was  doing  and  that 
lie  knew  the  act  was  wrong,  when  he  shot  the  deceased."  If 
they  had  any  "  doubt  but  that  the  evidence,  when  critically 
viewed  and  weighed,  proves  these  propositions,"  the  judge 
remarked,  "  the  defendant  is  entitled  to  the  benefit  of  that 
doubt  and  a  verdict  of  acquittal."  The  question  of  insanity, 
as  an  excuse  for  crime,  is  treated  at  great  length,  in  the  light 
of  many  decisions  and  with  considerable  clearness  of  reasoning. 

Finally,  the  criticism  is  made  that  prejudice  accrued  to  the 
accused  from  certain  other  language  of  the  trial  judge.  He 
had  remarked  that  "  the  defendant  has  not  given  evidence  on 
this  trial  himself ;  therefore  the  evidence  of  his  former  convic- 
tion cannot  be  regarded  on  any  point  except  as  you  may  deem 
it  applicable  on  the  insanity  theory.     It  cannot  be  regarded  as 
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evidence  of  his  commission  of  the  crime  at  issue  here."  Hav- 
ing said  tliis,  and  forbidding  any  inferences  as  to  guilt  from  the 
commission  of  a  former  crime  —  (the  evidence  as  to  which,  it 
will  be  remembered,  was  introduced  by  the  defendant  him- 
self)—  he  proceeded  thus :  "  I  said  the  defendant  did  not  tes- 
tify in  his  own  defense.  Why  did  he  not  ?  That  is  of  no 
legal  consequence.  In  our  country  the  defendant  is  not  com- 
pellable to  testify  against  himself  on  a  criminal  charge  "  and 
"continued  in  words  as  previously  given  in  this  opinion.  This 
was  no  injurious  nor  censorious  comment  upon  the  defendant's 
refusal  to  testify.  It  was  explanatory  of  his  silence  and  a 
statement  of  his  legal  right  to  remain  silent  as  to  the  charge, 
which  the  People  were  bound  to  establish  to  be  true  beyond  a 
reasonable  doubt.  This  was  rather  advantageous  than  preju- 
dicial to  the  defendant. 

The  charge,  on  the  whole,  was  eminently  fair  to  the  accused 
and  the  portions  now  criticised  would  not  have  been  the  sub- 
ject of  any  valid  exception,  had  the  defendant's  counsel  been 
so  minded  at  the  time. 

Upon  a  very  deliberate  review  of  the  record  of  this  trial, 
and  mindful  of  the  interest  at  stake,  our  judgment  must  be 
that  it  was  fair  and  impartial  and  without  the  element  of  any 
prejudicial  error.  The  evidence  warranted  the  conclusion 
that  the  defendant's  confession  of  guilt  was  true  ;  that  he  was 
actuated  by  a  vengeful,  or  mortified,  spirit,  and  that  he  studi- 
ously planned  the  mode  and  time  of  the  killing  so  as  to  pre- 
vent discovery.  The  evidence  fell  far  short  of  proving  an 
insane  mind  at  the  time  of  the  homicide,  or,  indeed,  at  any 
time,  and  tended  to  show  that  defendant  was  quite  conscious  of 
the  nature  and  quality  of  his  act  and  that  he  had  done  wrong. 

The  judgment  of  conviction  should  be  affirmed. 

Vabtn,  J.  (dissenting).  Upon  the  trial  of  this  action  evi- 
dence was  given  tending  to  show  that  on  the  tenth  day  of 
July,  1895,  at  the  town  of  Martinsburgh,  county  of  Lewis, 
the  defendant  shot  and  killed  one  Minnie  Ingersoll  under  cir- 
cumstances warranting  the  conclusion  that  he  was  guilty  of 
murder  in  the  first  degree.     The  main  evidence  for    the 
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defense  related  to  the  plea  of  insanity,  which  was  interposed 
as  a  specification  under  the  plea  of  not  guilty,  as  authorized 
by  section  336  of  the  Code  of  Criminal  Procedure. 

The  record  discloses  that  when  the  counsel  for  the  People 
had  finished  summing  up,  the  counsel  for  the  defendant, 
addressing  the  court,  said  :  "  If  your  honor  please,  the  counsel, 
in  his  address  to  the  jury,  made  use  of  these  words,  4  The  little 
mound  under  the  snow  alone  knows  and  the  defendant  will 
not  speak.'  I  ask  that  those  words,  that  the  court  ask  the  jury 
to  eliminate  from  their  minds  those  words,  or  else  that  they  be 
made  a  part  of  the  record."  The  People's  counsel  thereupon 
said :  "  I  am  perfectly  willing  that  they  should  be  stricken 
out,"  and  the  trial  judge  then  remarked,  "  If  you  are  willing, 
they  may  be  stricken  out."  Nothing  further  was  said  upon 
the  subject  until  the  court,  in  its  charge  to  the  jury,  made  use 
of  the  following  language:  "The  fact  that  the  defendant, 
several  years  ago,  shot  another  woman  and  was  convicted  of 
the  crime  of  assault  in  the  first  degree  and  served  a  term  in 
state's  prison  therefor,  has  been  introduced  as  one  factor  in 
evidence  of  his  insanity.  The  defendant  has  not  given  evi- 
dence on  this  trial  himself.  Therefore,  the  evidence  of  his 
former  conviction  cannot  be  regarded  on  any  point  except  as 
you  may  deem  it  applicable  on  the  insanity  theory.  It  cannot 
be  regarded  as  evidence  of  his  commission  of  the  crime  at 
issue  here.  It  cannot  be  inferred  that  he  is  guilty  of  this 
crime  from  the  fact  that  he  was  adjudged  guilty  of  that  crime. 
As  I  said,  the  defendant  did  not  testify  in  his  own  defense. 
Why  did  he  not  ?  That  is  of  no  legal  consequence.  In  our 
country,  the  defendant  is  not  compellable  to  testify  against 
himself  on  a  criminal  charge.  That  is  one  of  the  guarantees 
of  our  Constitution  respecting  the  liberty  of  the  citizen,  and 
our  statute  further  provides  that  the  fact  that  a  person  accused 
of  crime  declines  to  take  the  stand  and  testify  in  his  own 
behalf  shall  not  be  considered  against  him." 

Nothing  appears  to  have  been  said  or  done  by  court  or  coun- 
sel at  any  time  in  relation  to  the  failure  of  the  defendant  to 
be  sworn  except  as  thus  6tated. 
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Both  the  State  and  National  Constitutions  provide  that  "  no 
person  shall  be  compelled,  in  any  criminal  case,  to  be  a  wit- 
ness against  himself."  (U.  S.  Const,  fifth  amendment ;  Const, 
of  N.  Y.  art.  1,  §  6.)  It  is  a  part  of  the  Bill  of  Eights  and  is 
repeated  in  section  ten  of  the  Code  of  Criminal  Procedure, 
although  by  a  subsequent  section  it  is  provided  that  "the 
defendant  in  all  cases  may  testify  as  a  witness  in  his  own 
behalf,  but  his  neglect  or  refusal  to  testify  does  not  create  any 
presumption  against  him."  (Code  Cr.  Pro.  §  393.)  Prior  to 
1869  a  defendant  could  not  be  sworn,  even  in  his  own  behalf, 
upon  the  trial  of  an  indictment  against  him,  but  in  that  year 
an  act  was  passed  making  him  a  competent  witness,  "  at  his 
own  request,"  but  with  the  same  provision  in  relation  to  the 
effect  of  his  neglect  or  refusal  to  be  sworn  as  is  quoted  above 
from  the  Criminal  Code.  (L.  1869,  ch.  678.)  The  object  of 
this  statute  was  to  benefit  the  accused  by  repealing  the  rule  of 
the  common  law,  which  kept  him  from  the  witness  stand.  It 
was  not  designed  to  add  to  his  burden  or  embarrassment,  but 
its  sole  purpose  was  to  enable  him  to  make  a  better  defense  by 
taking  the  stand  as  a  witness,  provided  he  chose  to  do  so.  It 
sought  to  protect  him  from  all  harm  if  he  was  not  sworn  by 
declaring  that  no  presumption  should  arise  against  him  from 
that  fact.  As  was  said  by  this  court  in  Peqpl-e  v.  Tice 
(131  K.  Y.  651,  656) :  "  The  law,  so  far  as  it  can,  protects  a 
defendant  who  omits  to  be  sworn  from  having  that  fact  weigh 
against  him."  It  was  at  one  time  contended  that  the  sup- 
posed moral  coercion,  exerted  upon  a  person  accused  of  crime, 
to  compel  him  to  offer  himself  as  a  witness  by  reason  of  the 
adverse  inference  which  might  be  drawn  from  his  omission  to 
testify,  when  presumably  all  the  facts  were  known  to  him, 
rendered  the  act  unconstitutional,  but  this  court  held  other- 
wise, partly  for  the  reason  that  the  statute  expressly  forbade 
any  adverse  presumption  from  the  silence  of  the  defendant. 
{People  v.  Courtney,  94  N.  Y.  490 ;  Ruloff  v.  People,  45  N. 
Y.  213,  222.)  It  is  idle  for  the  statute  to  forbid  unless  prac- 
tical effect  is  given  to  the  prohibition  by  the  courts.  What  is 
the  command  of  the  statute  worth  if  the  presumption  that  it 
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forbids  is  suggested  to  the  jury  by  the  court,  and  they  are  not 
expressly  told  to  ignore  it  ?  If  the  presumption  springs  up 
in  their  minds  and  is  allowed  to  remain  there,  the  statute  is 
violated,  and  the  defendant  is  deprived  of  a  substantial  right. 
As  they  were  not  told  to  disregard  the  question  asked  by  the 
court,  what  assurance  is  there  that  they  did  not  answer  it  to 
the  prejudice  of  the  defendant?  Is  it  not  reasonable  to  sup- 
pose that  they  tried  to  find  an  answer  to  such  a  question,  com- 
ing from  such  a  source  ? 

In  the  liulqff  case  (supra)  this  court  said  :  "  Neither  the 
prosecuting  officer  nor  the  judge  has  the  right  to  allude  to  the 
fact  that  a  person  has  not  availed  himself  of  this  statute,  and 
it  would  be  the  duty  of  the  court  promptly  to  interrupt  a 
prosecuting  counsel  who  should  so  far  forget  himself  and  the 
duties  of  his  office  as  to  attempt  to  make  use  of  the  fact  in 
any  way  to  the  prejudice  of  a  person  on  trial.  An  allusion 
by  the  judge  to  the  fact,  unexplained,  cannot  but  be  preju- 
dicial to  a  person  on  trial,  and  a  provision  intended  for  his 
benefit  will  prove  a  trap  and  a  snare."  It  was  held  in  that 
case  that  the  allusion  by  the  trial  judge  to  the  fact  that  the 
accused  was  not  sworn,  was  sufficiently  explained  in  a  subse- 
quent part  of  the  charge.  In  People  v.  Hose  (52  Hun,  33, 
39)  the  trial  court,  upon  the  request  of  the  defendant's  coun- 
sel, struck  out  certain  remarks  of  the  district  attorney,  includ- 
ing this  question  asked  by  him  in  his  address  to  the  jury  on  a 
criminal  trial,  viz.:  "  Why  has  not  the  defendant  been  sworn  ? " 
The  court,  however,  although  duly  requested,  did  not  tell  the 
jury  that  they  could  draw  no  inference  against  the  prisoner 
because  he  had  not  been  sworn.  There  was  no  express 
refusal,  but  the  judge  remarked,  "  I  do  not  think  the  district 
attorney  will  go  on  any  further."  The  General  Term  in 
reversing  the  judgment  of  conviction  said  :  "  It  was  the  duty 
of  the  court,  by  proper  instruction  to  the  jury,  to  protect  the 
defendant  against  the  prejudice  or  inference  which  the  dis- 
trict attorney's  remarks  suggested  —  certainly  upon  proper 
request.  The  matter  was  of  the  utmost  importance  to  the 
defendant  and  the  request  of  his  counsel  should  have  been 
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explicitly  granted.  As  it  was,  the  comments  of  the  district 
attorney  and  the  request  of  his  counsel  were  disposed  of  in  a 
manner  well  calculated  to  impress  the  jury  with  the  idea  that 
the  district  attorney  was  only  technically  wrong  but  substan- 
tially right,  and  that  the  request  of  defendant's  counsel  was 
of  small  moment."  It  is  obvious  that  an  inadvertent  allusion, 
if  explained  with  sufficient  care  and  clearness  so  that  it  is 
plain  to  be  seen  that  no  harm  could  have  been  done,  should 
not  be  permitted  to  disturb  a  judgment,  but  if,  on  the  other 
hand,  the  statute  has,  either  directly  or  indirectly,  intention- 
ally or  otherwise,  been,  in  etfect,  used  against  the  defendant, 
the  judgment  should  not  be  allowed  to  stand.  The  question 
in  all  such  cases,  as  it  seems  to  me,  is  whether  the  statement, 
as  made,  when  considered  in  connection  with  the  explanation, 
if  any,  can  fairly  be  presumed  to  have  been  without  harm  to 
the  defendant. 

The  statement  made  by  the  counsel  for  the  prosecution  in 
his  address  to  the  jury  tended  to  call  their  attention  in  a 
pointed  and  suggestive  manner  to  the  fact  that  the  defendant 
had  not  been  sworn.  It  violated  the  spirit  of  the  statute, 
passed  for  the  protection  of  the  accused,  by  seeking  to  draw 
an  inference  of  guilt  from  his  omission  to  testify.  It  was  the 
duty  of  the  court  to  comply  with  the  request  made  and 
instruct  the  jury  "  to  eliminate  from  their  minds  "  the  objec- 
tionable words.  It  did  not  do  so,  but  struck  out  the 
words  in  such  a  way  as  to  convey  the  impression  that 
it  was  not  done  as  a  matter  of  justice  to  the  defendant,  but 
because  the  prosecuting  counsel  consented.  The  form  of 
the  court's  order  was  contingent  and  implied  that  unless  the 
prosecution  had  consented  the  direction  to  strike  out  would 
not  have  been  made.  The  jury  were  not  instructed  to  disre- 
gard the  words,  or  told  that  the  omission  of  the  defendant  to 
be  sworn  could  not  be  used  against  him  in  any  way.  They 
may  well  have  thought  that  the  words  were  stricken  out 
through  the  generosity  of-  the  district  attorney,  and  not 
because  the  law  required  it.  To  merely  strike  from  the 
record,  under  such  circumstances,  might  leave  the  jury  igno- 
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rant  of  their  duty  in  reference  to  the  subject,  especially  since 
the  request  for  instructions  to  eliminate  the  words  from  their 
minds  was  disregarded.  There  should  have  been  an  explicit 
and  emphatic  direction  given  to  the  jury  that  it  was  theii 
duty  to  pay  no  attention  to  the  improper  suggestion  of  counsel, 
and  that  the  failure  of  the  defendant  to  be  sworn  was  not  a 
subject  for  their  consideration.  When  the  statement  made 
by  counsel  was  followed  by  the  question,  put  to  the  jury  by 
the  court  in  its  charge,  why  the  accused  did  not  testify  in  his 
own  defense,  the  impression  naturally  made  upon  their  minds 
would  not  ordinarily  be  removed  by  merely  perfunctory 
remarks,  even  if  they  were  a  correct  exposition  of  the  law. 
The  power  and  influence  of  the  Supreme  Court  went  with 
that  question.  It  was  in  the  nature  of  an  argument  against 
the  defendant  from  that  high  source.  It  called  for  an 
explanation  that  could  not  then  be  given,  and  which  by  the 
law's  command  can  never  be  required.  If  it  had  been  asked  by 
counsel,  it  would  have  been  the  duty  of  the  court  to  promptly 
rebuke  him,  and  to  tell  the  jury  that  it  was  an  improper  ques- 
tion for  counsel  to  ask  or  for  them  to  answer.  That  the 
question  was  inadvertently  put  by  the  learned  judge  is  obvious 
from  the  prompt  explanation  that  followed,  yet  in  explaining 
the  court  said  that  the  omission  of  the  defendant  to  be  sworn 
was  of  no  legal  consequence,  and  that  he  could  not  be  com- 
pelled to  testify  against  himself.  Was  it  of  any  moral  conse- 
quence ?  If  he  had  testified,  would  his  evidence  have  told 
against  himself  ?  Was  that  the  reason  why  he  did  not  take 
the  stand?  Conscious  of  guilt,  did  he  dare  to  be  sworn?  It 
seems  to  me  that  these  questions  would  naturally  be  suggested 
to  the  minds  of  the  jury  by  the  very  explanation  of  the  court 
itself.  It  is  true  that  there  immediately  followed  an  allusion 
to  the  safeguard  of  the  statute,  but  the  poison  was  already 
in  the  minds  of  the  jury,  and  something  more  was  required, 
under  the  peculiar  circumstances,  than  a  partial  repetition 
of  the  language  of  the  statute.  The  court  should  have 
told  them,  in  substance,  that,  unless  they  wholly  cast  from 
their  minds  the  question  that  he  had  hastily  asked,  they  would 
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violate  the  law  and  do  an  injustice  to  the  defendant.  In  other 
words,  the  occasion  required  the  clearest  withdrawal  of  the 
words  used,  and  an  emphatic  instruction  to  treat  them  as  if 
they  had  never  been  uttered.  This  was  not  done,  and  although 
the  humane  judge  who  presided  at  the  trial  at  once  sought  to 
correct  his  mistake,  I  think  his  effort  was  not  sufficient  to 
remove  the  erroneous  impression  that  he  had  created  in  the 
minds  of  the  jury  and  that  it  is  our  duty  to  correct  the  error, 
although  no  exception  was  taken  by  the  defendant's  counsel. 
{People  v.  Corey,  148  N.  Y.  476,  493;  People  v.  Dri%coUy 
107  K  Y.  414;  Code  Cr.  Pro.  §  528.) 

The  object  of  the  statute  was  to  protect  persons  accused  of 
crime.  It  is  difficult,  even  when  every  precaution  is  taken,  to 
make  it  the  means  of  safety  instead  of  danger.  Jurors  will 
ask  themselves  questions  that  neither  court  nor  counsel  can 
ask  with  propriety.  Every  lawyer  of  experience  in  criminal 
trials  knows  that  an  innocent  man,  who  has  a  bad  reputation, 
or  who  has  been  at  some  time  convicted  of  another  offense, 
ean  neither  take  the  stand  nor  keep  away  from  it  without 
serious  peril.  If  even  silence  is  dangerous,  what  is  to  be  said 
when  counsel  and  the  learned  court,  itself,  make  pointed 
allusions,  or  ask  suggestive  questions  ?  I  think  it  is  the  duty 
of  the  courts  to  see  that  the  humane  object  of  the  statute  is 
not  defeated,  and  to  prevent  it  from  becoming  a  pitfall 
instead  of  a  protection,  by  requiring  those  who  administer  the 
law  to  abstain  from  allusions,  comments  or  questions  in  the 
presence  of  the  jury  that  may  tend  to  prejudice  the  defend- 
ant, because  he  was  not  sworn ;  and,  if  a  mistake  is  committed 
in  the  hurry  of  extemporaneous  remarks,  unless  it  is  care- 
fully and  thoroughly  corrected  by  the  trial  court,  that  it  should 
be  corrected  by  the  appellate  courts  through  a  reversal  of  the 
judgment  of  conviction. 

Without  considering  any  other  question,  I  vote  for  reversal 
and  a  new  trial. 

O'Brien,  Haioht  and  Martin,  JJ.,  concur  with  Gray,  J., 
for  affirmance;  Bartlett,  J.,  concurs  with  Vann,  J.,  for 
reversal ;  Andrews,  Ch.  J.,  absent. 

Judgment  affirmed. 
40 
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Richard  Thornton  Wilson  et  al.,  Appellants,  v.  Lewiston 
Mill   Company,  Respondent. 

1.  Location  op  Contract — Intent  of  Parties.  The  question  ot 
the  locus  of  a  contract,  and,  consequently,  of  the  state  by  the  laws  of 
which  the  contract  is  to  be  governed,  must  be  determined  with  reference 
to  the  facts  and  circumstances  surrounding  the  parties  in  each  case  pre- 
sented; and  the  intention  of  the  parties,  so  far  as  it  is  disclosed,  must 
control. 

2.  Location  op  Contract  —  Ascertainment  op  Intent.  In  deter- 
mining to  what  locality  a  contract  should  be  assigned,  the  lex  loci  solutionis 
and  the  lex  loci  contractus  must  both  be  taken  into  consideration,  neither  of 
itself  being  conclusive,  but  the  two  must  be  considered  in  connection  with 
the  whole  contract  and  the  circumstances  under  which  the  parties  acted, 
in  determining  the  question  of  their  intent. 

8.  Whole  Contract  Must  be  Embodied  in  Writing.  While  the 
written  evidence  of  a  contract  for  tne  sale  of  chattels,  required  by  th* 
Statute  of  Frauds,  need  not  be  comprised  in  any  single  document,  and 
may  be  embodied  in  correspondence,  the  contract  must  all  be  collected 
from  the  writings,  verbal  testimony  not  being  admissible  to  supply  any 
defects  or  omissions  in  the  written  evidence. 

4.  Contract  for  Sale  op  Cotton  by  a  New  York  Cotton  Broker 
to  a  Maine  Manufacturer — Maine  Statute  op  Frauds.  On  Novem 
ber  1,  1890,  H.,  a  salesman  for  W.  &  Co.,  cotton  brokers  in  New  York 
city,  who  dealt  in  cotton  which  they  purchased  and  shipped  from  southern 
states,  solicited  at  Lewiston,  Maine,  from  the  officers  ot  the  L.  Mill  Co.,  a 
manufacturing  corporation  there  located,  an  order  for  cotton.  In  a  con 
versation  as  to  shipments,  terms  and  payments  the  mill  company's  officers 
stated  their  willingness  to  entertain  an  offer  for  January  shipments,  pay- 
able in  February,  and  thereupon  H.  wrote  to  his  firm  asking  that  an 
offer  be  made,  and  an  offer  at  ten  and  one-half  cents  was  telegraphed 
by  W.  &  Co.  to  the  mill  company.  H.  then  had  further  conversa- 
tion with  the  mill  company's  officers,  in  which,  as  he  claimed,  they 
stated  that  they  would  bid  for  1,000  bales  at  ten  and  three-eighths  cents, 
January  shipments,  to  be  delivered  at  Lewiston,  and  told  him  that  he 
could  transmit  the  bid  to  W.  &  Co.,  to  whom  he  wrote  accordingly. 
Thereupon,  on  November  5,  W.  &  Co.  telegraphed  and  wrote  to  the 
mill  company  that  they  accepted  its  offer  and  confirmed  sale  at  ten  and 
three-eighths.  On  December  5,  1890,  the  officers  of  the  mill  company 
wrote  to  W.  &  Co.  that  they  found  it  would  be  impossible  to  take  the 
cotton  "  mentioned  in  your  letter  of  5th  ult.,"  as  it  was  impossible  to  get 
funds.  Thereafter  W.  &  Co.  brought  an  action  in  the  state  of  New  York 
against  the  mill  company  to  recover  damages  for  breach  of  contract  to 
purchase  1,000  bales  of  cotton.  ? 
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Held,  that,  under  the  facts,  it  must  have  been  within  the  contemplation 
of  the  parties  that  the  contract  should  be  considered  a  Maine  contract  and 
controlled  by  the  laws  of  that  state; 

That  the  facts  disclosed  did  not  constitute  H.  the  agent  of  the  defend- 
ant mill  company,  so  as  to  make  bis  letter  to  the  plaintiffs,  transmitting 
the  defendant's  bid,  "  a  memorandum  made  or  signed  by  the  party  to  be 
charged  therewith  or  by  his  agent,"  as  required  by  the  Statute  of  Frauds 
of  Maine,  as  construed  by  the  courts  of  that  state; 

That  the  defendant's  letter  of  December  5  was  not  a  recognition  of  the 
contract,  as,  although  it  referred  to  the  plaintiffs'  communication  of  Novem- 
ber 5,  it  did  not  admit  the  making  of  the  contract  therein  alluded  to; 

And  that,  in  any  event,  the  correspondence  did  not  satisfy  the  Maine 
statute,  as  it  did  not  establish  the  contract  plainly,  in  all  its  terms,  with- 
out the  aid  of  parol  evidence. 

Wilxm  v.  Lewiston  Mill  Co.,  74  Hun,  612,  affirmed. 

(Argued  June  15,  1896;  decided  October  13,  1896.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  upon 
an  order  made  December  20, 1893,  which  affirmed  a  judgment 
in  favor  of  defendant  entered  upon  a  verdict  directed  by  the 
court. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

The  Statute  of  Frauds  of  the  state  of  Maine  contains  the 
following  provision :  "  No  contract  for  the  sale  of  goods, 
wares  or  merchandise  for  $30  or  more  shall  be  valid  unless 
the  purchaser  accepts  and  receives  part  of  the  goods,  or  gives 
something  in  earnest  to  bind  the  bargain  or  in  part  payment 
thereof,  or  some  note  or  memorandum  thereof  is  made  and 
signed  by  the  party  to  be  charged  thereby,  or  by  his  agent." 
(Rev.  Stat.  [ed.  1883],  chap.  3,  §  4.) 

Treadwell  Cleveland  for  appellants.  This  contract  is  gov- 
erned by  the  law  of  the  state  of  New  York,  and  the  Statute 
of  Frauds  of  that  state  not  having  been  pleaded,  the  defense 
that  the  contract  is  within  the  Statute  of  Frauds  cannot  be 
availed  of.  (Mactier's  Advirs.  v.  I'riih,  6  Wend.  103 ;  Vassar 
v.  Camp,  11  K  Y.  441 ;  C  P.  Ins.  Co.  v.  A.  Ins.  Co.,  127  N. 
Y.  618 ;  Trevor  v.  Wood,  36  N.  Y.  307  ;  Howard  v.  Daly,  61 


i 


316  Wilson  v.  Lewiston  Mill  Co.  [Oct., 

Points  of  counsel.  [Vol.  150. 

X.  Y.  362 ;  Sanders  v.  P.  B.  F.  Co.,  144  X.  Y.  209 ;  P.  M. 
Co.  v.  Hoffman,  3  Daly,  527 ;  Waldron  v.  Hitching*,  9  Abb. 
[X.  S.]  359 ;  Backman  v.  Jenks,  55  Barb.  468 ;  Schuenfeldt 
v.  Junkermann,  20  Fed.  Rep.  359.)  The  fact  that  the 
cotton  was  to  be  delivered  at  Lewiston,  Maine,  does  not 
make  this  a  Maine  contract.  {Hunt  v.  Jones,  12  R.  I. 
265 ;  Dacosta  v.  Davis,  24  X*.  J.  L.  319  ;  Whart.  on  Confl. 
of  Laws,  §  693  ;  W.  C.  S.  Bank  v.  Low,  81  X.  Y.  566 ;  Dyke  v. 
F.  R.  Co.,  45  X.  Y.  113 ;  L.  &  G.  W.  &  Co.  v.  P.  Lis.  Co., 
129  U.  S.  397.)  The  Statute  of  Frauds  of  the  state  of  Maine 
does  not  apply  to  this  contract.  (Pritchard  v.  Norton,  106 
U.  S.  136  ;  Dacosta  v.  Davis,  24  X.  J.  L.  319 ;  Story's  Confl. 
of  Laws,  §  262  ;  Hunt  v.  Jones,  12  R.  I.  265 ;  Scudder  v. 
Union  Bank,  91  U.  S.  412;  Cochran  v.  Ward,  5  Ind.  App. 
89  ;  Edwards  v.  Kearzey,  96  U.  S.  595 ;  Kling  v.  Fries,  33 
Mich.  275 ;  Denny  v.  Williams,  5  Allen,  1 ;  Yidal  v. 
Thompson,  11  Mart.  [La.]  23 ;  Gross  v.  Jordan,  83  Me.  380.) 
If  the  Statute  of  Frauds  of  the  state  of  Xew  York  applies 
to  this  contract,  it  cannot  be  availed  of  by  the  defendant 
because  it  has  not  been  pleaded,  and  it  does  not  appear  on  the 
face  of  the  complaint  that  the  agreement  is  one  prohibited  by 
the  Statute  of  Frauds.  ( Wells  v.  Monihan,  129  N.  Y.  161 ; 
Porter  v.  Wormser,  94  'N.  Y.  443 ;  Crane  v.  Powell,  139  X. 
Y.  379 ;  Hamer  v.  Sidway,  124  X.  Y.  548 ;  Washburn  v. 
Franklin,  28  Barb.  27 ;  Forward  v.  Harris,  30  Barb.  338 ; 
Rorer  on  Interstate  Laws  [2d  ed.],  83.)  There  is  a  sufficient 
note  or  memorandum  in  writing  to  satisfy  the  requirements  of 
the  Statute  of  Frauds.  (Browne  on  Stat,  of  Frauds,  §  344 ; 
Justice  v.  Lang,  42  X.  Y.  521 ;  Pedbody  v.  Speyers,  56  X. 
Y.  230;  Crane  v.  Powell,  139  X.  Y.  379;  Hutchins  v.  Van 
Vechten,  140  X.  Y.  115;  Bird  v.  Monroe,  66  Me.  337; 
GaU  v.  JVixon,  6  Cow.  445 ;  Peck  v.  Vandemark,  99  X.  Y. 
29;  Sanders  v.  P.  B.  F.  Co.,  144  X.  Y.  209;  Ravbitschek 
v.  Blank,  80  X.  Y.  478  ;  Mentz  v.  JSTewwitter,  122  X.  Y. 
491.)  The  breach  of  the  contract  and  the  damages  sustained 
by  the  plaintiffs  were  clearly  proved.  (Stokes  v.  Mackay,  147 
X.  Y.  223 ;  Shaw  v.  R.  L.  Lis.  Co.,  69  X.  Y.  293 ;  Meyer 
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v.  K.  L.  Ins.  Co.,  73  N.  Y.  516 ;  Nichols  v.  S.  S.  Co.,  137 
N.  Y.  471.) 

Edward  B.  Hill  and  Sullivan  &  Cromwell,  for  respond- 
ent. The  objection  that  the  contract  alleged  is  not  to  be 
governed  by  the  Statute  of  Frauds  of  Maine,  not  having  been 
raised  at  Circuit,  is  not  available  here.  (Sterrett  v.  T.  Nat. 
Bank  ofB.,  122  N.  Y.  659 ;  Blair  v.  Flack,  141 JT.  Y.  53 ;  OH- 
phant  v.  Burns,  146  N.  Y.  218.)  If  the  point  could  be  raised 
it  has  no  merit ;  for,  if  any  contract  ever  was  made,  it  was 
made  in  Maine ;  and,  even  if  made  in  New  York,  it  would 
be  governed  by  the  law  of  Maine  —  the  place  of  perform- 
ance. (3  Am.  &  Eng.  Ency.  of  Law,  561 ;  Jewell  v.  Wrighty 
30  N.  Y.  259 ;  Curtis  v.  D.,  L.  &  W.  B.  R.  Co.,  74  N.  Y. 
116 ;  II.  Nat.  Bank  v.  Lacomle,  84  N.  Y.  367 ;  Forward  v. 
Harris,  30  Barb.  338.)  No  contract  at  all  was  proven. 
{Hough  v.  Brawn,  19  N.  Y.  Ill ;  B.  S.  Co.  v.  M.  C.  B. 
Co.,  134  N.  Y.  15;  Jenness  v.  31.  II  I.  Co.,  53  Me.  20.) 
There  was  no  error  in  the  exclusion  of  testimony  at  the  trial. 
(Browne  on  Stat,  of  Frauds,  §§  367,  368 ;  Horton  v.  McCartyy 
53  Me.  394.)  No  sufficient  memorandum  within  the  require- 
ments of  the  Statute  of  Frauds  of  Maine  was.  shown.  (Jen- 
ness v.  JH.  H.  I  Co.,  53  Me.  20.) 

Haight,  J.  This  action  was  brought  to  recover  damages 
for  an  alleged  breach  of  contract  to  purchase  1,000  bales  of 
cotton  of  the  plaintiffs,  to  be  delivered  to  the  defendant  at 
Lewiston,  Me.  The  answer  contained  a  general  denial,  an 
allegation  to  the  effect  that  the  alleged  contract  was  within 
the  Maine  Statute  of  Frauds  and  that  by  a  custom  of  the 
cotton  trade  no  contract  of  sale  arose  under  an  offer  unless 
accepted  on  the  same  day  that  the  offer  was  made.  The 
plaintiffs  were  cotton  brokers  engaged  in  business  in  the  city 
of  New  York ;  the  defendant,  a  manufacturing  corporation 
located  at  Lewiston,  Me. 

On  the  1st  day  of  November,  1890,  one  Hawley,  in  the 
employ  of  the  plaintiffs  as  a  salesman,  called  at  the  defend- 
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ant's  place  of  business  in  Lewiston,  Me.,  and  had  a  conversa- 
tion with  its  president  and  treasurer  with  reference  to  sell- 
ing cotton.  In  his  testimony  he  states  the  conversation  as 
follows : 

"  They  had  already  bought  a  good  deal  of  cotton,  but  that 
they  were  inclined  to  think  well  of  the  market  and  that  they 
would  be  pleased  to  buy  more  cotton  provided  they  would  not 
liave  to  pay  for  it  before  February  1st ;  that  they  had  bought 
at  present  all  that  their  bank  facilities  allowed  them  to  pay 
for,  but  that  by  February  1st,  they  would  be  in  position  to 
pay  for  the  cotton,  and  if  they  could  buy  cotton  the  payment 
of  which  would  come  at  that  time,  they  would  be  inclined  to 
accept  an  offer.  I  told  them  we  could  do  that  by  arranging 
to  sell  them  cotton  for  January  shipment,  and  I  explained 
somewhat,  also,  our  mode  of  operation  and  the  modus 
operandi  of  doing  that.  *  *  *  After  all  that  they  asked 
me  to  make  an  offer  based  on  contracts,  and  I  told  them  I 
would  make  such  an  offer  ;  that  we  would  base  it  in  this  way 
and  that  we  would  6end  them  an  offer ;  that  I  would  write  to 
the  firm  asking  them  to  send  them  an  offer  based  upon 
January  contracts  at  a  certain  price,  whatever  that  price  hap- 
pened to  be  at  the  time  the  firm  made  the  offer,  and  that  that, 
based  on  January  contracts,  would  mean  this,  that  if  at  the 
time  when  their  reply  to  our  offer  reached  the  firm,  if  the 
market  was  higher  by  more  than  two  points,  we  were  not  to 
be  held  by  our  offer;  but  that  if  the  market  should  be  lower 
by  as  much  as  six  points,  that  is,  y^  of  a  cent,  they  were 
to  have  the  cotton  at  ^  cent  of  a  pound  less  than  our  offer.^ 

He  then  tells  us  that  he  forwarded  to  his  firm,  under  date 
of  November  1st,  1890,  the  following  letter: 

"  Dear  Percey  :  *  *  *  While  at  Lewiston,  I  also  saw 
Mr.  Barker,  the  Pres.,  and  Mr.  Parker,  the  Treas.,  (Eustis  lias 
resigned;  make  change  in  spinnere'  book)  of  the  Lewiston 
Mills.  They  have  already  bought  3,500  bales,  all  they  can 
pay  for  at  present,  but  are  bullish  and  would  like  to  buy  or 
engage  a  good  part  of  the  rest  of  the  cotton.  They  need  about 
2,500  bales.     I  have  arranged  with  them  that  you  shall  make 
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them  an  offer  of  500  B.  C.  middling  and" 500  B.  C.  strict  mid- 
dling, all  January,  shipment.  Terms  of  payment  cash  on 
arrival,  so  as  to  bring  payments  in  February.  Make  the  offer 
and  say  in  your  telegram  to  them,  *  based  on  January  con- 
tracts,' whatever  the  price  is  on  Monday,  the  understanding 
between  them  and  me  being  that,  if  they  accept  your  offer 
and  J  anuary  contracts  are  not  more  than  two  points  above  the 
figure  named  in  your  telegram,  the  sale  is  to  stand,  with  the 
proviso,  however,  that  if  January  contracts  are  six  points 
lower  when  you  hear  from  them,  the  price  is  to  be  -^  cent 
below  your  offer.  I  will  be  in  Lewiston  about  3  p.  m.  Mon- 
day, but  do  not  wait  for  that,  but  telegraph  your  best  offer  to 
them  as  early  in  the  day  as  you  can.  If  you  can  offer  the 
middling  @  lOf  and  the  strict  middling  @  10£,  I  am  quite 
sure  they  will  accept,  and  they  may  do  so  if  you  make  a  round 
price  at  10J  cents.  I  do  not  think  they  will  go  higher  than 
that.  But  if  you  cannot  get  down  to  the  figures  I  have 
named,  make  the  best  offer  you  can.  This  order,  if  we  get  it, 
can  be  filled  from  Alabama,  Southwest  Georgia,  Mississippi, 
Texas  or  Arkansas,  at  our  option.  Everybody  I  have  met  so 
far  has  had  offers  in  hand  of  middling  Texas  at  10J  and  mid- 
dling uplands  at  10  cents  to  10£  cents.  Mr.  Barker,  of  the 
Lewiston  Mills,  handed  me  a  telegram  from  Fowler,  of  Gads- 
den, Ala.,  offering  him  mid.  at  10  cents,  so  Mr.  Johnson  had 
better  hunt  up  another  Gadsden  correspondent  for  us  and 
scratch  Fowler  off  our  books.  This  letter  goes  in  the  train 
leaving  here  5  p.  m.  Saturday,  and  should  reach  you  early 
Monday  morning.  Having  two  such  large  (and  I  will  add 
hopeful)  trades  in  prospect,  I  concluded  to  remain  in  this 
vicinity  over  Monday.  If  nothing  happens,  I  will  leave  here 
for  Marysville  11  o'clock  Monday  night.  I  sent  you  a  second 
telegram  from  here  announcing  my  purpose  of  remaining  here 
and  asking  you  to  write  to-day  to  this  hotel. 

"  Yours,  &c, 

"F.  B.  HAWLEY." 

In  answer  to  this  letter,  under  date  of  November  3,  1890, 
the  plaintiffs  wired  the  defendant : 
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"  We  will  sell  500  middling  and  500  strict  middling,  Janu- 
ary shipment,  10£  landed,  based  on  January  contracts  nine 
sixty-three." 

Late  in  the  afternoon  of  Monday,  Hawley  returned  to  the 
defendant's,  and  was  there  shown  the  dispatch  received  from 
the  plaintiffs.  lie  then  had  a  further  talk  with  the  defend- 
ant's president  and  treasurer,  in  which,  as  he  testifies,  they 
finally  made  a  bid  of  lOf  and  told  him  that  he  could  trans- 
mit it  to  the  plaintiffs,  and  that  they  could  have  until  Wednes- 
day noon  to  reply,  and  that  thereupon  he  wrote  the  plaintiffs 
as  follows : 

"  Lewiston,  Me.,  Noveniber  3,  1890. 

"  Dear  Percey  :  *  *  *  Here  at  Lewiston  Mr.  Barker 
had  an  offer  from  Blaisdell  of  mid.  Texas  at  10£  cents.  A 
week  ago,  when  the  contracts  were  some  30  points  higher, 
Woodward  &  Stillman  offered  them  mid.  and  strict  mid., 
January  shipment,  at  10£  cents.  They  would  not,  therefore, 
pay  that  price,  nor  even  bid  10^  cents,  although  I  tried  hard 
to  get  them  to  do  so.  They  did,  however,  too  late  in  the  day 
to  telegraph  you,  make  me  a  bid  of  lOf  cents,  for  500  B.  C. 
mid.  and  500  B.  C.  strict  mid.,  terms  and  conditions  same  as 
those  mentioned  in  my  letter  of  Saturday.  I  saw  your  tele- 
gram to  them  offering  them  these  cottons  at  10£  cents,  based 
on  January  at  9T^,  but  l()f  cents  is  just  £  cents  above  con- 
tracts and  certainly  would  seem  to  be  a  very  good  bid,  but 
you  can  judge  better  than  I  both  the  tone  of  the  market  and 
whether  the  already  marvelous  difference  between  contracts 
and  spots  is  likely  to  widen.  Remember  this  order  can  be 
filled  with  good  6taple  Alabama  and  Mississippi  as  well 
as  with  Texas  and  Arkansas.  A6  to-morrow  is  a  holiday  I 
have  not  wired  this  bid  to  you,  as  you  will  not  be  at  the  office, 
and  as  this  letter  goes  to  Boston  at  11.30  to-night,  it  is  sure  to 
reach  you  early  Wednesday  morning.  You  are  to  reply  to 
Lewiston  Mills  Wednesday  morning.  I  hope  you  will  be  able 
to  accept  their  bid  for  the  1,000  bales,  and  I  do  not  think 
they  will  pay  more,  certainly  not  10£  cents,  but  if  you  cannot 
accept  please  so  inform  them  by  wire  and  name  a  price  at 
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which  you  will  sell.     It  is  possible  that  they  would  come  up 
-^j-  cent  if  the  market  is  not  lower  when  they  hear  from  you. 

"  Yours,  &c, 

«F:  B.  HAWLEY." 

"  You  understand  the  Lewiston  Mills  bid  is  good  until  noon 
Wednesday,  November  5th ;  that  is,  you  are  to  telegraph  at 
or  before  that  time." 

In  answer  to  this  letter  the  plaintiffs  wired  the  defendant, 
under  date  of  November  5th,  1890,  as  follows: 

"Your  offer  accepted,  10f,  500  middling  and  500  strict 
middling,  January  shipment,  delivered  Lewiston." 
And  on  the  same  day  they  wrote  as  follows : 

"New  York,  November  5,  1890. 
"  Lewiston  Mills  Co.,  Lewiston,  Me.  : 

"  Dear  Sirs  :  We  hereby  confirm  our  sale  to  you  of  500 
B.  C.   mid.   landed   Lewiston,   January  shipment,   cash    on 
arrival,  at  lOf  per  pound,  and  500  B.  cotton  St.  middling, 
January  shipment,  cash  on  arrival,  at  lOf  per  pound. 
"  Thanking  you  for  the  order, 

"Yours  truly, 

"R.  T.WILSON  &  CO., 

"  Per  Walker." 

To  which  the  defendant  replied,  under  date  of  December 
5th,  1890,  as  follows : 
"  R.  T.  Wilson  &  Co.,  New  York  : 

"  We  find  it  will  be  impossible  for  us  to  take  the  1,000  bales 
of  cotton  mentioned  in  yours  of  the  5th  ult.,  as  it  is  impossi- 
ble to  get  the  funds.  Our  payments  for  the  next  three 
months  are  all  we  can  meet  without  taking  any  more  burdens. 
The  hope  that  the  present  stringency  in  the  money  market 
would  cease  soon  seems  certain  not  to  be  realized. 
"  Yours  truly, 

"F.W.PARKER,  Treas" 

At  the  conclusion  of  the  plaintiffs'  evidence  the  defendant 
read  in  evidence  the  Statute  of  Frauds  of  Maine,  together 
41 
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with  the  decision  of  the  highest  court  of  that  state,  made  in 
the  case  of  Jenness  v.  The  Mt.  Hope  Iron  Co.  (53  Me.  20). 
The  defendant  then  read  in  rebuttal  the  cases  of  JTorton  v. 
McCarty    (53  Me.  394) ;  Bird  v.  Munroe  (66  Me.  337),  and 

Willia?ns  v.  Iiobi?ison  (73  Me.  186).  The  letters  written  by 
Hawley  to  the  plaintiffs,  to  which  we  have  alluded,  were 
offered  in  evidence,  but,  under  objection  of  the  defendant, 
were  excluded. 

This  is  in  substance  the  evidence  bearing  upon  the  ques- 
tions presented  for  review.  The  defendant  moved  for  a 
direction  of  a  verdict  on  the  ground  that  no  contract  had 
been  proved  binding  upon  the  defendant  and  upon  the  ground 
that  it  was  in  conflict  with  the  laws  of  the  state  of  Maine. 
This  motion  was  granted  and  an  exception  was  taken  by  the 
plaintiffs. 

It  is  now  contended  that  the  contract  was  a  New  York  con- 
tract and  not  a  Maine  contract,  and  that  consequently  it  is  not 
controlled  by  the  Statute  of  Frauds  of  Maine.  Owing  to  the 
great  number  of  cases  appearing  in  the  books  bearing  upon 
this  question  its  solution  is  involved  in  some  difficulty.  /The 
transactions  of  the  business  world  are  so  numerous  and  of  such 
a  variety  that  it  is  difficult,  if  not  impossible,  to  formulate  a 
general  rule  that  should  control  in  all  cases  in  the  determination 
of  such  a  question.  In  some  cases  the  place  where  the  contract 
was  accepted  has  been  considered  as  controlling.  In  others, 
where  the  contract  of  affreightment  was  made,  and  still 
others,  the  place  where  the  contract  is  to  be  perforffaed. 
(Mactier  v.  Frith,  6  Wend.  103  ;  Vassar  v.  Camp,  11  K  Y. 
441;  Crown  Point  Iron  Co.  v.  jEtna  Ins.  Co.,  127  N.  Y. 
618;  Trevor  v.  Wood,  36  N.  Y.  307;  Howard  v.  Daly,  61 
N.  Y.  362 ;  Sanders  v.  P.  B.  F.  Co.,  144  N.  Y.  209 ;  WaL 
dron  v.  Ritchings,  9  Abb.  Pr.  [N.  S.]  359 ;  Backman  v. 
Jenks,  55  Barb.  468 ;  Schuenfeldt  v.  'Junkennann,  20  Fed. 
Rep.  359  ;  Hyde  v.  Goodnow,  3N.Y.  266 ;  Liverpool  Steam 

Co.  v.  Phenix  Ins.  Co.,  129  U.  S.  397 ;  Wayne  Co.  Savings 
Bk.  v.  Low,  81  N.  Y.  566 ;  Jewell  v.  Wright,  30  N.  Y.  259; 

Curtis  v.  D.,  L.  &  W.  R.  R.  Co.,  74  N.  Y.  116 ;  Dickinson 
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v.  JZdwards, 77  N.  Y.  573 ;  Hibemia  Natl.  Bank  v.  Lacombe, 
84  K  Y.  367  ;  Green  v.  Lewis,  26  U.  C.  [Q.  B.]  618  ;  In  re 
Missouri  Steamship  Co.,  42  Chancery  Div.  321 ;  Hamlyn  & 
Co.  v.  Talisker  Distillery,  L.  R.  [App.  Cas.  1894]  208.) 

There  are  numerous  other  cases,  but  those  above  cited  suffi- 
ciently call  attention  to  the  various  subjects  that  have  con- 
trolled the  minds  of  the  courts  in  determining  like  questions 
to  that  under  consideration.  A  further  discussion  of  them  we 
do  not  deem  necessary  or  profitable,  for,  as  has  well  been  stated, 
the  question  must  be  determined  with  reference  to  the  facts 
and  circumstances  surrounding  the  parties  in  each  case  pre- 
sented, and  the  intention  of  the  parties  so  far  as  it  is  dis- 
closed must  control.  The  place  where  the  contract  is 
accepted  is  important.  It  fixes  the  time  that  the  minds 
of  the  parties  met  and  the  contract  consummated.  It 
does  not,  however,  necessarily  determine  the  place,  or  the 
law  under  which  the  contract  must  be  executed.  So,  also, 
is  the  place  important  where  the  contract  was  talked 
over,  and  its  substantial  details  arranged.  Yet  this,  stand- 
ing alone,  may  not  control,  for  the  place  in  which  the 
contract  is  to  be  executed  is  of  equal  importance  in  determin- 
ing what  must  have  been  the  intention  and  purpose  of  the 
parties.  The  lex  loci  solutionis  and  the  lex  loci  contractus 
must  both  be  taken  into  consideration,  neither  of  itself  being 
conclusive,  but  the  two  must  be  considered  in  connection  with 
the  whole  contract,  and  the  circumstances  under  which  the 
parties  acted  in  determining  the  question  of  their  intent.  We 
have  in  much  detail  already  called  attention  to  the  facts.  We 
have  but  briefly  to  refer  to  them  again  in  order  to  make  reason- 
ably certain  the  intention  of  the  parties.  The  plaintiffs  were 
not  merchants  selling  goods  from  their  store  located  in  the 
city  of  New  York,  or  as  such  receiving  orders  from  salesmen 
for  their  approval.  They  were  dealers  in  cotton,  which  they 
purchased  and  shipped  from  Alabama,  Mississippi,  Texas  or 
Arkansas.  The  goods  were  not  in  store  where  they  could  be 
examined  and  their  quality  tested.  This  could  only  be  done 
upon  the  arrival  of  the  cotton  at  its  destination.     The  plain- 
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tiffs  sent  Hawley,  their  servant  and  agent,  to  the  defendant  to 
sell  cotton.  Its  officers  had  already  purchased  heavily  and  did 
not  care  to  purchase  more  before  February.  Much  discussion 
appears  to  have  taken  place  between  the  defendant's  president 
and  the  plaintiffs'  salesman,  all  at  the  company's  mills  in  Maine. 
All  the  details  with  reference  to  the  January  shipments  and 
payments,  and  to  the  modus  operandi^  were  there  talked  over 
and  arranged.  The  defendant's  officers  then  announced  their 
willingness  to  entertain  an  offer  for  January  shipments,  and 
then  the  first  letter  was  written  by  Hawley  to  his  firm  asking 
that  an  offer  be  made.  An  offer  of  10£  cents  was  forwarded 
by  the  plaintiffs  to  the  defendant's  officers.  Had  they 
accepted  the  offer  the  acceptance  would  have  been  made  in 
the  state  of  Maine,  and  then,  under  the  plaintiffs'  theory,  it 
would  have  been  a  Maine  contract.  But  this  offer  was  not 
accepted.  The  plaintiffs'  agent  again  returned  to  the  defend- 
ant's mill,  had  another  interview  with  its  president  and  treas- 
urer, and  finally  succeeded  in  getting  a  bid,  which  he  says  he 
was  authorized  to  transmit  to  the  plaintiffs,  of  lOf ,  and  which 
was  accepted.  This  bid  was  received  in  Maine  by  the  plain- 
tiffs' agent.  All  the  talk  and  negotiation  had  taken  place 
in  Maine.  The  cotton  was  to  be  delivered  to  the  defendant  in 
Maine,  there  to  be  inspected  and  paid  for ;  and  it  appears  to 
us  that  there  is  no  escape  from  the  conclusion  that  it  must 
have  been  within  the  contemplation  of  the  parties  that  the 
contract  should  be  considered  a  Maine  contract  and  controlled 
by  the  laws  of  that  state.  This  was  evidently  the  under- 
standing of  the  parties  at  the  time  of  the  trial.  The  defend- 
ant interposed  in  its  answer  the  Statute  of  Frauds  of  that 
state.  Both  parties  introduced  decisions  of  the  highest  court 
of  that  state  bearing  upon  the  construction  of  the  Statute  of 
Frauds  of  that  state.  The  motion  for  a  direction  of  a  verdict 
was  based  upon  that  ground,  and  there  is  not  a  word  or  a  sug- 
gestion appearing  in  the  record  on  behalf  of  the  plaintiffs 
claiming  or  intimating  that  it  was  a  New  York  contract. 

Was  there  any  note  or  memorandum  of  the  contract  made 
and  signed  by  the  defendant's  officers  or  agents  ?     It  is  not 
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claimed  that  they  made  or  signed  any  paper  in  connection 
with  the  transaction.  The  only  thing  that  it  is  claimed  that 
they  did  do  was  to  authorize  Hawley,  the  plaintiffs'  salesman, 
to  transmit  to  his  iirm  the  offer  mentioned  ;  that  in  writing 
these  letters  he  was  their  agent  and  that  they  were  bound 
thereby.  The  statute,  however,  was  to  prevent  frauds.  Oral 
contracts  for  sales  in  6mall  amounts  are  not  fraudulent.  It  is 
only  where  the  amount  exceeds  a  certain  fixed  sum  that  the 
statute  requires  some  written  memorandum  signed  by  the 
party  to  be  bound  or  by  his  agent.  The  alleged  contract  in 
this  case  was  for  the  purchase  of  goods  to  an  amount  of 
$50,000.  The  answer  denies  that  any  contract  whatever  was 
made.  Hawley,  according  to  his  own  testimony,  was  con- 
cededly  working  for  the  interests  of  the  plaintiffs.  He  6ays : 
"  I  was  anxious  to  secure  an  order  from  the  defendant ;  that 
was  what  1  went  there  for."  If  he  by  his  oral  testimony  can 
establish  his  authority  to  make  offers  of  purchase  on  behalf  of 
the  defendant,  then  the  Statute  of  Frauds  would  be  of  but 
little  use  or  protection ;  for  a  party,  or  his  agent,  could  pre- 
pare the  memorandum  in  his  own  interest  and  then  by  his 
oral  testimony  establish  its  validity  as  against  the  opposing 
party.  Browne  on  the  Statute  of  Frauds,  at  sec.  367,  says  : 
"  The  statute  does  not  require  the  party's  own  signature  to  the 
memorandum,  but  allows  it  to  be  signed  by  some  other  per- 
son thereunto  ify  him  lawfully  authorized.  *  *  *  One 
rule,  however,  has  been  settled,  both  under  the  4th  and  17th 
sections,  that  neither  party  can  be  the  other's  agent  to  bind 
him  by  signing  the  memorandum." 

Reed  on  Statute  of  Frauds,  at  sec.  369,  says :  "  One  of  the 
contracting  parties  cannot  be  the  agent  to  make  the 
memorandum." 

In  1  Greenleaf  on  Evidence,  sec.  268,  it  is  3aid  :  "  It  is  not 
necessary  that  the  written  evidence  required  by  the  Statute  of 
Frauds  should  be  comprised  in  a  single  document,  nor  that  it 
should  be  drawn  up  in  any  particular  form.  It  is  sufficient  if 
the  contract  can  be  plainly  made  out  in  all  its  terms  from  any 
writings  of  the  party,  or  even  from  his  correspondence,  but 
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it  mnst  all  be  collected  from,  the  writings,  verbal  testimony 
not  being  admissible  to  supply  any  defects  or  omissions  in 
the  written  evidence.  For  the  policy  of  the  law  is  to  prevent 
fraud  and  perjury  by  taking  all  the  enumerated  transactions 
entirely  out  of  the  reach  of  any  verbal  testimony  whatever." 

In  Jenness  v.  ML  Hope  Iron  Co.  (53  Me.  20-24),  Walton, 
J.,  say 8 :  "  Such  a  memorandum  may  be  contained  in  the 
written  correspondence  of  the  party,  but  the  correspondence 
taken  together  must  establish  the  contract  plainly  in  all  its 
terms  or  it  will  not  be  sufficient.  It  can  receive  no  aid  from 
parol  evidence.  The  policy  of  the  law  is  to  prevent  perjury 
by  making  it  impossible  for  a  party  to  profit  by  it." 

In  Hinckley  v.  Arey  (27  Me.  362)  it  was  held  as  a  general 
principle  that  the  same  individual  cannot  be  the  agent  of  both 
parties. 

In  Strong  v.  Dodds  (47  Yt.  34S)  it  was  held  that  the 
agent  of  the  plaintiff  to  sell  goods  could  not  be  regarded  as 
the  agent  of  the  defendant  in  writing  a  letter  ordering  goods 
for  the  defendant ;  that  the  letter  was  not  such  a  memorandum 
or  note  of  the  contract  as  was  contemplated  by  the  Statute  of 
Frauds. 

The  defendant's  letter  of  December  5th  is  not  a  recogni- 
tion of  the  plaintiffs'  contract.  It  does  refer  to  the  plaintiffs* 
communication  of  the  "  5th  ult.,"  but  it  does  not  admit  the 
making  of  the  contract  therein  alluded  to.  It  merely  says, 
"  We  find  it  will  bo  impossible  for  us  to  take  the  1,000  bales 
of  cotton  mentioned  in  yours  of  the  5th  ult."  It  then  gives 
reasons,  want  of  funds,  etc.  It  nowhere  concedes  that  an 
offer  had  been  made  by  them  and  accepted  by  the  plaintiffs. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur  (Bartlett,  J.,  in  result). 

Judgment  affirmed. 
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Georgianna  Bigelow,  Appellant,  v.  "William  H.  Davol, 
Respondent,  Impleaded  with  Cecilia  Y.  Arthur  et  al. 

Court  op  Appeals  —  Review  op  Action  op  Trial  Judge  in  Reset- 
tling Findings.  The  Court  of  Appeals  has  no  power  to  review,  upon  an 
appeal  taken  from  the  judgment  of  the  General  Term  in  an  action  tried  by 
the  court,  and  governed  by  the  Constitution  and  Code  as  they  existed  in 
1894,  alleged  acts  of  the  trial  judge  in  changing  and  resettling  the  findings  of 
fact  after  decision  filed  and  judgment  entered,  where  the  record  fails  to 
show  any  motion  for  a  resettlement  of  the  case,  or  to  strike  the  alleged 
changes  from  the  record,  and  no  order  on  the  subject  was  entered  or 
appealed  from,  and  the  question  was  not  brought  before,  or  passed  upon 
by,  the  General  Term. 

(Argued  June  17,  1896;  decided  October  13,  1896.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an 
order  made  September  14,  1894,  which  affirmed  a  judgment 
in  favor  of  defendant  entered  upon  a  decision  of  the  court  on 
trial  at  Special  Term  dismissing  the  complaint. 

This  action  was  brought  to  foreclose  a  mortgage  for  $9,000, 
dated  September  1st,  1887,  given  by  Cecilia  Y.  Arthur  and 
others  to  Joseph  M.  Pray  on  an  undivided  interest  in  certain 
lands  situate  in  the  city  of  Brooklyn.  On  the  eighth  of  Octo- 
ber, 1887,  said  mortgage  was  assigned  by  the  mortgagee  to  the 
plaintiff,  and  the  assignment  was  duly  recorded  on  the  21st 
of  November  in  the  same  year.  The  entire  premises  were  at 
the  time  subject  to  a  mortgage  for  $20,000,  given  on  the  first 
of  August,  1884,  by  Alexander  Arthur  and  another  to  Henry 
J.  Smith  and  another,  which  mortgage  was  recorded  on  the 
day  of  its  date  and  on  March  27th,  1889,  was  assigned  to 
Henry  E.  Hutchinson,  who  commenced  an  action  to  foreclose 
the  6ame  in  the  month  of  April  following.  "While  Mr.  Fray 
was  made  a  party  to  that  action  his  assignee,  the  plaintiff  in 
this  action,  was  not,  and  the  second  mortgage  was,  therefore, 
not  cut  off  by  the  foreclosure.  The  premises  were  sold  in 
July,  1889,  by  the  referee  to  Mr.  Hutchinson  for  $36,500 
This  produced  a  surplus  that  went  to  the  mortgagors  or  their 
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assigns,  as  the  plaintiff  in  this  action  did  not  apply  for  it, 
although  her  assignor,  agent  and  attorney,  Mr.  Pray,  knew  all 
the  facts  aforesaid.  On  the  28th  of  August,  1889,  Mr.  Hutch- 
inson sold  the  premises  to  the  defendant,  William  H.  Davol,  for 
$44,000  in  cash.  In  a  short  time  Mr.  Davol  began  to  improve 
the  property,  and  had  actually  expended  for  that  purpose 
$50,000,  in  addition  to  the  purchase  price  of  $44,000,  when 
he  learned  for  the  first  time,  by  the  service  upon  him  of  the 
summons  and  complaint  in  this  action,  that  the  plaintiff 
was  the  owner  of  the  second  mortgage  by  an  assignment, 
on  record,  which  had  been  overlooked  on  the  foreclosure 
of  the  first  mortgage,  as  well  as  by  himself  and  his 
attorneys  when  he  took  title  to  the  premises.  The  fact 
that  there  was  such  an  assignment  in  existence  was  not  noted 
in  the  usual  way  upon  the  record  of  the  mortgage  in  the  office 
where  it  was  recorded.  All  the  business  of  the  plaintiff  was 
in  the  keeping  of  Mr.  Pray,  who  had  in  his  possession  the 
most  of  her  papers  nearly  all  the  time.  Although  he  knew 
every  fact  as  it  transpired,  he  does  not  appear  to  have  com- 
municated his  knowledge  to  the  plaintiff,  who  testified  that 
she  never  heard  of  the  foreclosure  of  the  first  mortgage  until 
she  was  notified  by  some  one,  but  she  could  not  say  by  whom, 
that  she  had  better  foreclose  her  mortgage,  as  the  property 
had  been  sold  and  her  mortgage  had  been  overlooked.  She 
at  once  commenced  this  action,  which  has  been  tried  three 
times,  the  General  Term  having  reversed  the  judgment  ren- 
dered on  the  first  and  second  trials.  (62  Hun,  245  ;  69  Hun, 
74.)  Upon  the  third  trial  the  complaint  was  dismissed  on  the 
ground  that  the  mortgage  in  question  was  without  considera- 
tion either  as  to  Mr.  Pray  or  the  plaintiff.  From  the  judgment 
of  affirmance  by  the  General  Term  this  appeal  is  brought. 

Joseph  M.  Pray  for  appellant.  The  appellant's  bond  and 
mortgage  were  made  upon  a  good,  valuable  and  sufficient  con- 
sideration. {Lent  v.  Howard^  89  N",  Y.  169 ;  In  re  Turfler, 
24  K  Y.  Supp.  21 ;  17  Am.  &  Eng.  Ency.  of  Law,  166, 
note  2.)     The  findings  of  fact  are  open  to  review  on  this 
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appeal  where  the  findings  of  fact  have  been  made  without 
sufficient  evidence  to  support  such  findings,  and  such  findings 
have  been  excepted  to.  (Const.  K  Y.  art.  VI,  §  9.)  The 
changes  made  in  the  record  long  after  the  judgment  was 
entered  and  appeal  perfected  were  made  by  a  justice  at  cham- 
bers, and  not  by  the  court.  Such  changes  were  made  without 
authority  by  said  justice,  and  are  to  be  considered  as  null  and 
void,  so  far  as  this  appeal  is  concerned.  (Heath  v.  iT.  Y. 
B.  L.  B.  Co.,  146  N.  Y.  260.) 

E.  Ellery  Anderson  for  respondent.  The  findings  of  fact 
are  not  open  to  review  on  this  appeal.  (Code  Civ.  Proc. 
§  1337.)  The  notice  of  appeal  from  the  resettlement  of  the 
findings  made  by  the  trial  court  on  the  15th  of  February, 
1894,  presents  no  question  which  this  court  can  review. 
(Bohlen  v.  M.  E  R.  Co.,  121  N.  Y.  546 ;  Code  Civ.  Proc.  §  723.) 
The  evidence  fully  sustains  the  finding  that  Cecilia  Y.  Arthur, 
the  mortgagor,  received  no  consideration  for  the  bond  and 
mortgage.  (Collier  v.  Munn,  41  N.  Y.  143 ;  Morgan  v. 
llannas,  49  X.  Y.  667 ;  Lent  v.  Howard,  89  N.  Y.  169 ; 
Vanderheydcn  v.  Yanderheyden,  2  Paige,  287;  Clinch  v. 
Eckford,  8  Paige,  412;  Perry  on  Trusts,  §  913;  Bruce  v. 
Lorillard,  62  Hun,  416 ;  136  N.  Y.  643 ;  Smith  v.  City  of 
Albany,  61  N.  Y.  444 ;  D.,  L.  &.  W.  R.  R.  Co.  v.  Gilbert, 
44  Hun,  201 ;  Neslit  v.  Zochnan,  34  N.  Y.  167 ;  Whitehead 
v.  Kennedy,  69  N.  Y.  462.) 

Vann,  J.  The  trial  court  found  as  one  of  the  findings, 
upon  which  judgment  was  entered,  "  that  the  bond  and  mort- 
gage from  Cecilia  Arthur  to  Pray  were  without  consideration," 
and  that  neither  Mr.  Pray  nor  the  plaintiff  ever  parted  with 
any  value  of  any  kind  in  money  or  otherwise,  on  the  faitli  of 
the  bond,  mortgage  or  assignment.  These  findings,  which 
have  sufficient  evidence  to  support  them,  authorized  the  con- 
clusion of  law,  found  by  the  trial  court  and  affirmed  by  the 
General  Term,  that  the  complaint  should  be  dismissed. 
42 
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While  many  questions  have  been  argued  at  great  length 
and  with  much  force  by  the  learned  counsel  for  the  appellant, 
we  think  it  is  necessary  to  discuss  but  one  and  that  relates  to 
a  matter  of  practice.  Many  requests  to  find  were  presented, 
according  to  the  practice  that  lately  prevailed,  in  behalf  of  the 
plaintiff  to  the  learned  trial  judge,  who  disposed  of  them  in 
the  usual  way,  by  marking  them  found,  or  refused,  or  modi- 
fied, as  the  case  might  be.  So  far  as  the  record,  properly 
before  ns,  discloses,  nothing  further  was  done.  The  appel- 
lant claims,  however,  that  after  an  appeal  had  been  taken  to 
the  General  Term,  and,  as  stated  in  the  brief  of  her  counsel, 
"eighty-three  days  after  entry  of  said  judgment  and  at  request 
of  defendant  Da  vol's  attorneys,  the  justice  who  tried  the  cause 
re-examined  said  findings  and  conclusions  so  made  by  him 
*  *  *  and  added  an  additional  finding  to  the  eighth  find- 
ing of  fact  *  *  *  and  made  it  further  read  as  follows : 
c  The  plaintiff  in  this  action  never  parted  with  any  money  or 
value  of  any  kind  whatever  for  the  bond  and  mortgage  or 
assignment  except  as  aforesaid  ; '  and  said  justice  also  at  the 
same  time  and  at  the  request  of  the  said  defendant's  attorneys 
altered  the  fifteenth  finding  of  fact,  which  he  had  before  made 
at  the  request  of  plaintiff,  by  placing  a  parenthesis  on  said 
finding  and  adding  to  the  word  '  found,'  as  before  written  by 
said  justice  upon  the  margin  of  said  finding,  the  words  *  except 
as  in  parenthesis.'  " 

Upon  examining  the  decision  in  the  judgment  roll,  the 
finding  numbered  "  8£,"  appears  to  be  in  the  language  quoted 
by  counsel,  but  there  is  nothing  to  show  when  that  finding  . 
was  made  or  to  indicate  that  it  was  not  made  when  the  others 
were.  The  same  is  true  of  the  fifteenth  request  to  find. 
While  it  is  in  the  form  and  is  marked,  as  stated  by  counsel, 
there  is  nothing  to  show  that  it  was  changed  as  stated  by  him. 
There  is  printed  in  the  appeal  book,  however,  but  not  as  a 
part  of  the  judgment  roll,  or  of  the  case  as  settled,  a  formal 
notice,  signed  by  the  attorneys  for  the  defendant  Davol  and 
addressed  to  the  plaintiff's  attorney,  that  the  former  would 
apply  to  the  justice  who  tried  the  cause  at  his  chambers  on  a 
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day  named,  "  for  a  reconsideration  and  resettlement  of  the 
findings  of  fact  and  conclusions  of  law  made  by  him  upon  the 
latest  trial  of  this  cause  and  filed  in  the  oftice  of  the  clerk  of 
the  county  of  Kings  and  shall  claim  that  some  of  such  find- 
ings and  conclusions  are  contradictory  and  shall  ask  for  an 
amendment  of  the  same  and  for  such  other  and  further  relief 
as  may  be  proper."  The  notice  further  stated  that  such  appli- 
cation would  be  made  upon  all  the  pleadings  and  proceedings 
in  the  action.  There  is  nothing  to  show  what  was  done  upon 
such  application,  nor  whether  the  attorney  for  the  plaintiff 
objected  or  consented  thereto,  except  a  letter  written  to  him 
by  the  attorneys  for  Mr.  Davol,  but  not  signed  by  them  as 
such,  in  the  following  form :  "  You  are  hereby  notified 
that  Mr.  Justice  Cullen,  discovering  that  in  your  proposed 
findings  in  the  case  of  Bigelow  v.  Davol  he  had  over- 
looked a  clause  in  your  fifteenth  proposed  finding  of  fact, 
has  re-examined  the  same  and,  upon  such  re-examination, 
has  refused  to  find  the  words  'and  said  mortgage  waa 
made  for  a  full  and  valuable  consideration.'  He  has 
enclosed  these  words  in  a  parenthesis,  and  in  place  of  the 
word  '  Found,'  which  he  originally  put  upon  the  margin 
opposite  your  fifteenth  proposed  finding  of  fact,  he  has  now 
placed  upon  the  margin  opposite  said  finding  and  said  paren- 
thesis the  words  *  Found  except  as  in  parenthesis.'  We  have 
altered  the  alleged  copy  of  your  findings  served  by  you  upon 
us  in  that  respect  to  correspond  with  the  original  as  so  altered 
by  Judge  Cullen."  The  appeal  book  contains  nothing  else 
upon  the  subject,  other  than  a  formal  exception  filed  by  the 
plaintiff  "to  the  re-examination  *  *  *  of  the  fifteenth 
finding  of  fact,"  to  which,  however,  was  appended  the  follow- 
ing, viz. :  "  The  plaintiff  also  excepts  to  such  refusal  of  said 
justice  upon  such  re-examination  to  find  as  requested  by 
the  plaintiff  in  said  fifteenth  proposed  finding  of  fact  the 
words  so  marked  in  parenthesis,  as  follows,  viz.,  'and  said 
mortgage  was  made  for  a  full  and  valuable  consideration.* 
The  plaintiff  also  excepts  to  the  insertion  by  said  justice  upon 
such  re-examination,  at  the  request  of  the  attorneys  for  said 
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defendant,  in  the  decision  in  this  action,  of  the  following 
additional  finding  of  fact  marked  8£,  as  follows,  viz.,  '  the 
plaintiff  in  this  action  never  parted  with  any  money  or  value 
of  any  kind  whatever  for  the  bond,  mortgage  or  assignment, 
except  as  aforesaid.'  The  plaintiff  also  excepts  to  the  said 
eight  and  one-half  (8£)  finding  of  fact/' 

The  notice  of  appeal  to  the  General  Term,  which  was 
served  before  the  alleged  alteration  of  the  findings,  was  not 
amended,  but  is  in  the  usual  form,  without  any  notice  of  an 
intention  to  review  the  supposed  action  of  the  trial  judge  in 
changing  the  findings.  The  notice  of  appeal  to  this  court, 
however,  states  that  the  appellant  intends  to  bring  up  for 
review  "  the  reconsideration  and  resettlement  by  the  Hon. 
Justice  Cullen,  after  judgment  had  been  entered  at  Special 
Term,  of  the  decision  filed  by  him,  by  inserting  the  additional 
finding  of  fact  numbered  8£,  and  also  his  changing  his  find- 
ings of  fact,  which  he  had,  at  request  of  plaintiff,  before 
made." 

No  motion  appears  to  have  been  made  for  a  resettlement  of 
the  case,  or  to  strike  the  alleged  changes  from  the  record. 
No  order  of  any  kind  was  entered  or  appealed  from.  The  only 
appeal  before  us  is  from  the  judgment  of  the  General  Term, 
affirming  the  judgment  of  the  Special  Term.  No  attempt  was 
made  to  bring  the  question  of  practice,  now  under  discussion, 
before  the  General  Term  for  review.  That  learned  court,  so 
far  as  appears,  never  considered  it,  nor  passed  upon  it,  and  had 
no  notice  of  it.  We  are  thus  asked  to  review  the  alleged 
action  of  the  trial  judge  at  Chambers,  although  such  action  is 
not  embodied  in  any  order  or  judgment,  does  not  properly 
form  a  part  of  the  appeal  book  and  has  not  been  reviewed  by 
the  General  Term.  (Code  Civ.  Pro.  §  1315.)  When  this 
appeal  was  brought  in  September,  1S94,  this  court,  in  the  lan- 
guage of  section  190  of  the  Code  as  it  then  stood,  had  "  exclu- 
sive jurisdiction  to  review,  upon  appeal,  every  actual  determi- 
nation made  at  a  General  Term  by  the  Supreme  Court  or  by 
either  of  the  superior  city  courts  "  in  certain  specified  cases 
«  and  no  others."     (CodeCiv.  Pro.  [1894]  §  190.)     It  had  not 
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then  and  it  has  not  now  power  to  review  any  question  unless 
it  was  before  the  court  from  whose  judgment  or  order  the 
appeal  is  taken,  and  in  such  cases  the  appeal  must  be  heard 
upon  the  same  papers  that  were  before  that  court.  (J\7ew 
York  Cable  Co.  v.  Mayor,  etc,,  104  N.  Y.  1 ;  Veeder  v. 
Baker,  83  N.  Y.  163.)  A  party  cannot  pass  by  the  General 
Term  or  the  Appellate  Division  and  ask  us  to  review  the 
action  of  the  Special  Term  or  of  a  judge  at  Chambers,  in  the 
first  instance,  when  the  court  directly  below  has  had  no  oppor- 
tunity to  correct  the  alleged  error.  The  jurisdiction  of  the 
Court  of  Appeals  when  this  appeal  was  taken  was  wholly 
statutory,  and  the  statute  gave  us  authority  to  review  nothing 
except  the  actual  determination  of  the  General  Term.  (Const. 
1846,  as  amended  in  1869,  art.  VI ;  Code  Civ.  Pro.  [1894] 
§  190 ;  People  ex  rel.  v.  Fowler,  55  K  Y.  675.)  Moreover,  no 
appeal  can  be  taken  from  any  action  of  a  court  that  is  not 
represented  by  a  judgment  or  order.  All  rulings  made  during- 
the  progress  of  a  trial  are  brought  before  the  court  of  first 
review  by  an  appeal  from  the  judgment,  which  is  the  decision 
upon  a  trial,  while  an  appeal  from  an  order,  which  is  the 
decision  of  a  motion,  brings  before  the  court  empowered  to 
review  in  the  first  instance  the  written  direction  of  a  court  or 
judge  made  in  an  action  or  special  proceeding.  The  settle- 
ment of  a  case  or  the  resettlement  of  findings  is  neither  a 
judgment  nor  order,  and  no  appeal  lies  therefrom  to  any 
court.  If  either  party  feels  aggrieved  by  the  action  of  the 
trial  judge  in  such  matters,  he  should  first  move  at  Special 
Term  to  have  the  alleged  error  corrected,  and  if  relief  is 
refused,  an  appeal  from  the  order  denying  the  motion  brings 
the  whole  matter  before  the  General  Term  or  the  Appellate 
Division,  as  the  case  may  be.  {Hackett  v.  Belden,  47  N.  Y. 
624 ;  People  ex  rel.  v.  Goff,  52  K  Y.  434.)  An  appeal  from 
the  order  of  the  intermediate  court,  when  one  is  allowed  by 
the  Code,  brings  the  subject  before  this  court  for  review. 
{New  York  Rubber  Co.  v.  Rothery,  112  N.  Y.  592.) 

In    Bohlen    v.    Metropolitan    Elevated    R.     Co.    (121 
N.  Y.  546)   the  appeal  was  from  an  order  of  the  General 
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Term,  reversing  an  order  of  the  Special  Term,  which  granted 
a  motion  to  amend  the  findings  of  fact.  In  Heath  v.  New 
York  Building  Loan  Banking  Co.  (146  N.  Y.  260)  the 
appeal  was  from  an  order  of  the  General  Term  reversing  an 
order  of  the  Special  Term,  which  resettled  the  findings  of 
fact  and  conclusions  of  law  after  a  trial.  These  cases  are 
valuable  in  their  bearing  upon  the  power  of  a  trial  judge  to 
amend  his  findings  of  fact  and  conclusions  of  law  after  decis- 
ion filed  and  judgment  entered,  but  we  shall  not  further 
allude  to  them,  because  the  question  of  power  to  amend  or 
resettle  is  not  before  us  on  this  appeal.  For  the  same  reason 
we  cannot  consider  the  position  of  the  respondent  that  the 
appellant  waived  her  right  to  now  object  to  the  resettlement 
by  failing,  so  far  as  appears,  to  object  at  the  time  it  was  made, 
as  well  as  by  presenting  a  request  to  the  trial  judge  to  pass 
upon  at  that  time  and  afterwards  excepting  to  his  refusal  to 
find  as  requested.  None  of  these  questions  are  before  us, 
because  they  were  not  brought  before  the  General  Term. 

While  we  are  always  reluctant  to  base  our  decision,  even  in 
part,  upon  the  practice  pursued,  instead  of  upon  the  merits, 
our  regret  on  the  present  occasion  is  lessened  by  the  conclu- 
sion which  we  have  reached,  that  that  course  in  this  case 
promotes  substantial  justice.  After  examining  all  the  points 
urged  upon  our  attention  by  the  learned  counsel  for  the 
appellant,  we  do  not  deem  it  necessary  to  give  further  expres- 
sion to  our  views  upon  them,  except  as  we  announce  our  con- 
clusion that  the  judgment  should  be  affirmed,  with  costs. 

All  concur,  except  Baetlett,  J.,  not  voting. 

Judgment  affirmed. 


1896.] .  Stack  v.  City  of  Brooklyn.  335 

N.  Y.  Rep.]  Statement  of  case. 


Thomas  W.  Stack,  Appellant,  v.  The  City  of  Brooklyn, 
v  Respondent. 

1.  Pay  of  Policemen  in  Cities — Laws  of  1884,  Chap.  182  —  Appli- 
cation Dependent  on  Population.  Chapter  182,  Laws  of  1884,  which 
provides  that  on  and  after  the  1st  day  of  January,  1885,  the  grade  and 
compensation  of  members  of  the  police  force  in  all  cities  of  the  state, 
"having,  according  to  the  last  census,  a  population  exceeding  eight  hun- 
dred thousand,"  shall  be  as  prescribed  therein,  was  intended  to  apply  only 
to  cities  which  had  the  required  population  at  the  time  when  the  act  was 
passed  and  took  effect,  as  shown  by  the  then  last  census,  and  was  not 
intended  to  apply  to  any  city  in  the  state  at  any  future  time  when,  by  a 
census,  it  was  found  to  have  that  population. 

2.  City  of  Brooklyn  —  Pay  of  Policemen  Regulated  by  Laws  of 
1888,  Chap.  583.  Even  if  chapter  182,  Laws  of  1884,  was  ever  applicable 
to  cities  acquiring  a  population  of  800,000  subsequently  to  its  passage,  as 
did  the  city  of  Brooklyn,  that  city  has  been  excepted  from  its  operation 
by  force  of  subsequent  repugnant  legislation,  covering  and  controlling 
the  entire  subject  of  the  compensation  of  the  police  in  the  city  of  Brook- 
lyn, and  embodied  in  its  charter  by  chapter  583,  Laws  of  1888. 

Stack  v.  City  of  Brooklyn,  9  Misc.  Rep.  260,  affirmed. 

(Argued  June  17,  1896;  decided  October  18,  1896.) 

Appeal  from  judgment  of  the  General  Term  of  the  City 
Court  of  Brooklyn,  entered  upon  an  order  made  June  25, 1894, 
which  affirmed  a  judgment  in  favor  of  defendant  entered  upon 
a  decision  of  the  court  on  trial  at  Special  Term  dismissing  the 
complaint  upon  the  merits. 

This  action  was  brought  by  a  member  of  the  police  force  of 
the  city  of  Brooklyn  to  recover  the  difference  between  the 
amount  of  salary  actually  received  by  him  and  the  amount 
claimed  to  be  due  him  under  the  provisions  of  chapter  182, 
Laws  of  1884. 

On  the  first  day  of  January,  1890,  the  plaintiff  was 
appointed  patrolman  upon  the  police  force  of  the  city  of 
Brooklyn,  and  has  held  that  position  continuously  since.  On 
the  twenty-second  of  April,  1884,  an  act  was  passed  which 
was  as  follows :  "  Section  1.  On  and  after  the  first  day  of 
January,  eighteen  hundred  and  eighty-five,  the  grade  and  the 
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pay  or  compensation  of  members  of  the  police  force  who  are 
patrolmen  in  all  cities  of  this  state,  having,  according  to  the 
last  census,  a  population  exceeding  eight  hundred  thousand, 
shall  be  as  follows :  -  All  such  members  who  are  patrolmen  on 
said  first  day  of  January,  eighteen  hundred  and  eighty-five, 
and  who  shall  have  served  three  years  or  upwards  on  said 
force,  shall  be  members  of  the  first  grade ;  all  such  members 
who  have  served  on  such  force  for  less  than  three  years,  and 
more  than  one  year,  shall  be  members  of  the  second  grade ; 
and  all  other  members  who  are  patrolmen  then  on  said  force 
shall  be  members  of  the  third  grade ;  and  all  persons  appointed 
patrolmen  after  the  said  first  day  of  January,  eighteen  hun- 
dred and  eighty-five,  shall  on  their  appointment  become  mem- 
bers of  the  third  grade.  Whenever  any  member  of  the  third 
grade  shall  have  done  service  therein  for  one  year,  he  shall 
be  advanced  to  the  second  grade,  and  whenever  any  member 
of  the  second  grade  shall  have  done  service  therein  for  one 
year  he  shall  be  advanced  to  the  first  grade,  but  no  such 
patrolman  shall  be  so  advanced  as  aforesaid  except  after 
examination  by,  and  approval  of,  the  board  of  police  or  police 
commissioners  of  such  city  of  his  record,  efficiency  and  con- 
duct. The  annual  pay  or  compensation  of  the  members  of 
the  police  force  who  are  patrolmen  as  aforesaid,  shall  be  as 
follows :  For  members  of  the  first  grade  at  the  rate  of  twelve 
hundred  dollars  each,  for  members  of  the  second  grade  at  the 
rate  of  eleven  hundred  dollars  each,  for  members  of  the  third 
grade  at  the  rate  of  one  thousand  dollars  each.  The  pay  or 
compensation  aforesaid  shall  be  paid  monthly  to  each  person 
entitled  thereto,  subject  to  such  deductions  for  or  on  account 
of  lost  or  sick  time,  sickness,  disability,  absence,  fines  or  for- 
feitures as  the  board  of  police  may,  by  rules  and  regulations, 
from  time  to  time  prescribe  or  adopt." 

At  the  time  of  the  passage  of  that  act,  the  city  of  Brooklyn 
had  by  the  last  census  less  than  eight  hundred  thousand 
inhabitants.  By  the  Federal  census,  taken  about  the  first  of 
July,  1890,  it  appeared  that  it  was  then  a  city  having  a  popu- 
lation exceeding  that  number. 
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In  1888,  by  chapter  583  of  the  laws  of  that  year,  all  the 
then  existing  special  and  local  laws  affecting  public  interests  in 
the  city  of  Brooklyn,  were  revised  and  combined  in  that  act. 
Section  five  of  title  eleven  was  as  follows :  "  §  5.  The  grade 
of  the  members  of  the  police  force  who  are  patrolmen  shall  be 
as  follows :  All  such  members  who  shall  have  served  three 
years  or  upwards  on  said  force  as  patrolmen  shall  be  members 
of  the  first  grade ;  all  such  members  who  have  served  on  such, 
force  for  less  than  three  years  and  more  than  one  year  shall 
be  members  of  the  second  grade ;  and  all  other  members  wha 
are  patrolmen  on  said  force  shall  be  members  of  the  third 
grade ;  and  all  persons  appointed  patrolmen  shall,  on  their 
appointment,  become  members  of  the  third  grade.  When- 
ever any  member  of  the  third  grade  shall  have  done  service 
therein  for  one  year  he  shall  be  advanced  to  the  second 
grade ;  and  whenever  any  member  of  the  second  grade  shall 
have  done  service  therein  for  one  year  he  shall  be  advanced  to 
the  first  grade.  The  annual  pay  or  compensation  of  the  mem- 
bers of  the  police  force  shall  be  fixed  by  a  majority  of  all  the 
members  of  the  board  of  estimate  of  the  city  of  Brooklyn,  and 
shall  not  be  less  than  the  salaries  now  paid  to  said  patrolmen 
and  doormen,  nor  greater  than  the  following,  namely :  For 
patrolmen  of  the  first  grade  at  a  rate  not  to  exceed  twelve 
hundred  dollars  per  annum  each  ;  for  patrolmen  of  the  second 
grade  at  a  rate  not  to  exceed  eleven  hundred  dollars  per 
annum  each  ;  for  patrolmen  of  the  third  grade  at  a  rate  not  to 
exceed  one  thousand  dollars  per  annum  each ;  for  members 
of  the  police  force  who  are  doormen  at  a  rate  not  to  exceed 
nine  hundred  dollars  per  annum  each.  The  pay  or  compen- 
sation aforesaid  shall  be  paid  monthly  to  each  person  entitled 
thereto,  subject  to  such  deductions  each  month  from  the 
salary,  compensation  and  pay  of  members  of  the  force  as  are 
or  shall  be  authorized  by  law." 

It  was  under  the  provisions  of  the  latter  act  that  the  appel- 
lant was  appointed.  In  pursuance  of  it  the  salary  of  patrolmen 
had  been  fixed  by  the  board  of  estimate  as  follows :  Patrol- 
43 
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men  of  first  grade  eleven  hundred  dollars  per  annum  ;  of  the 
second  grade  nine  hundred  dollars,  and  of  the  third  grade 
eight  hundred  dollars. 

The  appellant  claims  that  on  the  first  day  of  July,  1890,  the 
city  of  Brooklyn  fell  within  and  was  controlled  by  the  pro- 
visions of  the  act  of  1884,  and  from  that  date  he  was  entitled 
to  a  salary  at  the  rate  of  one  thousand  dollars  per  annum  while 
a  member  of  the  third  grade,  eleven  hundred  dollars  while  a 
member  of  the  second  grade,  and  twelve  hundred  dollars 
while  a  member  of  the  first  grade.  From  the  sixth  of  Janu- 
ary, 1890,  to  the  sixth  day  of  January,  1891,  the  plaintiff  was 
a  member  of  the  third  grade ;  from  the  sixth  of  January, 
1891,  to  the  sixth  of  January,  1892,  of  the  second  grade,  and 
from  the  sixth  day  of  January,  1892,  until  the  time  of  the 
trial  of  the  action,  a  member  of  the  first  grade. 

The  plaintiff  was  paid  by  the  city  at  the  rate  established  by 
the  board  of  estimate  under  the  Laws  of  1888,  and  this  action 
was  brought  to  recover  the  difference  between  the  amount  of 
the  salary  which  would  have  been  payable  under  the  provis- 
ions of  the  statute  of  1884,  and  that  established  by  the  board 
of  estimate  as  provided  by  the  statute  of  1888.  The  trial 
court  held  that  the  salary  of  the  plaintiff  was  regulated  by 
the  provisions  of  the  Laws  of  1888,  and  not  controlled  by  the 
.statute  of  1884. 

William  P.  Pwkett  for  appellant.  The  words  "  last  cen- 
sus "  in  the  statute  (Chap.  182,  Laws  of  1884)  refer  to  the 
-census  last  taken  when  this  action  was  begun  and  the  pro- 
visions of  the  law  invoked.  (  Weed  v.  Tucker,  19  N.  Y.  422 ; 
D.  B.  P.  Co.  v.  Mayor,  etc.,  52  Hun,  542 ;  People  ex  rel.  v. 
Potter,  47  N.  Y.  375 ;  Dillon  on  Mun.  Corp.  §§  58,  60,  61, 
62,  210,  975 ;  People  ex  rd.  v.  Draper,  15  N.  Y.  532 ;  People 
v.  Shepard,  36  N.  Y.  285 ;  People  ex  rel.  v.  AJberteon,  55  N.  Y. 
50 ;  Laws  of  1882,  chap.  410 ;  Laws  of  1884,  chap.  180.)  The 
city  of  Brooklyn  was  on  the  12th  day  of  September,  1892,  the 
date  of  the  service  of  the  summons,  a  city  of  the  state  of 
New  York,  having,  according  to  the  last  census,  a  popula- 
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tion  exceeding  800,000  and,  therefore,  plaintiff  is  entitled  to 
judgment.  (Greenl.  on  Ev.  §§  5,  6 ;  People  ex  rel.  v.  Bice, 
135  N.  Y.436 ;  Endlich  on  Interp.  Stat.  §§  264,  318 ;  Tilden 
v.  Green,,  130  K  Y.  29,  52 ;  Lyde  v.  Barnard,  1  M.  &  W. 
101 ;  Matthews  v.  Commonwealth,  18  Grat.  989 ;  Waters  v. 
Campbell,  4  Saw.  121 ;  People  v.  Gates,  56  K  Y.  387 ;  Laws 
of  1893,  chaps.  129,  130,  314,  337,  391,  408,  434 ;  Laws  of 
1894,  chap.  115 ;  Laws  of  1883,  chap.  354,  §  8 ;  People  ex  rel. 
v.  Davenport,  91  K  Y.  574 ;  Potter's  Dwarris  on  Stat.  121- 
146;  Laws  of  1892,  chap.  677 ;  In  re  N.  T.  E  B.  B.  Co., 
70  K  Y.  327,  350 ;  McKerma  v.  Edmimdstone,  91  K  Y. 
231 ;  In  re  Evergreens,  47  N.  Y.  216.)  Where  an  act  pro- 
vides for  a  classification  of  cities  upon  a  basis  of  population, 
or  upon  any  other  basis,  other  cities  in  the  future  as  they  may 
be  formed,  or  found  to  come  within  the  fundamental  condition 
of  the  act,  are  subject  to  and  governed  by  its  provisions. 
{Wheeler  v.  Philadelphia,  77  Penn.  St.  338;  Kilgore  v. 
Magee,  85  Penn.  St.  14 ;  In  re  Church,  92  N.  Y.  1 ;  People 
ex  rel.  v.  Squire,  107  N.  Y.  593  ;  Matter  of  Dobson,  146  N. 
Y.  357 ;  People  ex  rel.  v.  Boberts,  148  N.  Y.  360  ;  In  re  IT. 
T.  E  B.  B.  Co.,  70  N.  Y.  351 ;  H.  B.  T.  Co.  v.  W.  T.  dk  B. 
Co.,  135  N.  Y.  393 ;  People  ex  rel.  v.  TJ.  Ins.  Co.,  15  Johns. 
358;  People  ex  rel.  v.  Lacombe,  99  N.  Y.  49.)  The 
city  of  Brooklyn  is  not  excepted  by  more  recent  legis- 
lation from  the  operation  of  chapter  182  of  the  Laws  of  1884. 
(1  Dill,  on  Mun.  Corp.  §  88 ;  State  v.  Young,  17  Kans.  414  ; 
State  ex  rel.  v.  Douglas,  33  N.  J.  L.  363;  M.  H.  P.  Co.ys 
Appeal,  99  Penn.  St.  513 ;  I.  &  S.  L.  B.  B.  Co.  v.  Black- 
mam,,  63  111.  117 ;  Endlich  on  Interp.  of  Stat.  chap.  8,  §  210 ; 
Const,  art.  3,  §  16 ;  Cooley  on  Const.  Lim.  [6th  ed.]  177.) 

Joseph  A.  Burr  for  respondent.  The  city  of  Brooklyn 
never  was  included  in  the  provisions  of  the  Laws  of  1884 
(Chap.  182),  nor  is  that  law  applicable  to  any  member  of  the 
police  force  in  said  city,  either  as  to  grade  or  amount  of 
compensation.  (Laws  of  1892,  chap.  672,  §  10 ;  Const,  art. 
12,  §  2 ;  Laws  of  1884,.  chap.  344 ;  Const,  of  U.  S.  art.  1,  §  3 ; 
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Matter  of 'Dobson,  146  N.  Y.  360.)  The  grade  aud  salaries  of 
patrolmen  of  the  police  force  of  the  city  of  Brooklyn  are 
regulated  by  the  provisions  of  the  charter  (Laws  of  1888, 
chap.  583),  and  not  by  the  provisions  of  the  act  in  question. 
{Meehan  v.  City  of  Brooklyn,  37  K  Y.  S.  R.  398.)  Even 
if  it  could  be  contended  that  the  provisions  of  the  law  of  1884 
were  sufficient  to  include  the  city  of  Brooklyn  after  the  1st 
day  of  July,  1890,  it  is  well  settled  that  in  a  conflict  between 
the  provisions  of  a  general  law  and  those  of  a  special  and  local 
law,  the  latter,  if  subsequent  in  point  of  time,  will  be  deemed 
a  repeal  of  the  former,  and  where  there  is  an  inconsistency 
between  the  two,  the  provisions  of  the  special  and  local  law 
will  prevail  in  the  absence  of  a  clear  legislative  intent  to  effect 
its  repeal.  {MoKenna  v.  Edmtmdstone,  91  N.  Y.  231 ;  Whip- 
ple v.  Christian,  80  N.  Y.  523 ;  Van  Denburgh  v.  Vil.  of 
Greenbush,  66  K  Y.  1 ;  People  v.  Quigg,  59  N.  Y.  88.) 

Martin,  J.  The  appellant  presents  two  questions  for  con- 
sideration and  determination  by  this  court :  1.  Whether  the 
act  of  1884  was  intended  to  apply  only  to  cities  having  a  popu- 
lation of  eight  hundred  thousand  by  the  last  census  which  had 
been  taken  previous  to  its  passage,  or  whether  it  was 
intended  to  apply  to  any  city  in  the  state  at  any  future  time 
when,  by  a  census,  it  was  found  to  have  that  number  of  inhab- 
itants ;  and,  2.  If  it  be  held  to  apply  to  a  city  subsequently 
acquiring  a  population  of  eight  hundred  thousand,  whether 
the  city  of  Brooklyn  has,  by  subsequent  legislation,  been 
excepted  from  the  operation  of  the  act  of  1884. 

First,  in  determining  the  question  whether  the  act  of  1884 
was  intended  to  apply  only  to  cities  having  the  population 
mentioned,  as  indicated  by  the  last  census  previous  to  the  time 
of  its  passage,  or  whether  it  was  intended  to  be  continuous  and 
to  apply  to  all  cities  when,  by  any  previous  census,  they  should 
be  found  to  possess  the  required  number  of  inhabitants,  it  is 
proper  to  examine  the  language  of  the  act  itself,  and  thus 
determine  its  purpose  if  it  may  be  done.  The  act  in  effect 
provides  that  on  and  after  January,  1885,  the  grade  and  com- 


r 


1896.]        Stack  v.  City  of  Brooklyn.         341 

N.  Y.  Rep.]  Opinion  of  the  Court,  per  Mabttn,  J. 

pensation  of  members  of  the  police  force  in  cities  having, 
according  to  the  last  census,  eight  hundred  thousand,  shall  be 
as  prescribed  in  that  act.  It  is  to  be  observed  that  the  lan- 
guage of  this  portion  of  the  statute  is  that  all  cities  having, 
according  to  the  last  census,  the  population  mentioned  shall 
be  governed  by  its  provisions.  The  word  "  having "  is  the 
present  participle  of  the  verb  "  have,"  and,  hence,  must  be 
read  as  though  the  language  had  been,  on  and  after  January, 
1885,  the  compensation  of  the  police  force  of  any  city  of  this 
state  that  now  has,  according  to  the  last  census,  the  population 
named  shall  be  as  stated  therein.  This  statute  speaks  as  of 
the  time  when  it  was  passed  or  went  into  effect.  Its  provis- 
ions are  not  ambiguous,  but  clearly  express  the  idea  that  cities 
which  should  have  the  required  population  at  the  time  men- 
tioned should  be  controlled  by  the  provisions  of  that  act.  Nor 
do  we  find  anything  in  its  subsequent  provisions  which  indi- 
cates any  other  intention.  The  subsequent  provisions  seem 
rather  to  confirm  the  idea  that  it  was  intended  to  apply  only 
to  cities  having  the  required  population  at  the  time  the 
act  became  a  law.  The  provision  immediately  following 
that  referred  to  is  to  the  effect,  that  all  members  who  are 
patrolmen  January  1st,  1885,  and  who  shall  have  served  three 
years  or  upwards,  shall  be  members  of  the  first  grade ;  that 
those  who  have  served  less  than  three  years  and  more  than 
one,  members  of  the  second  grade,  and  all  others  who  were 
patrolmen  tlien  or  appointed  after  that  time,  should  become 
members  of  the  third  grade. 

Thus  it  seems  that,  by  the  provisions  of  that  act,  the  classi- 
fication of  patrolmen  was  to  be  based  upon  their  term  of  serv- 
ice as  it  existed  January  1st,  1885,  and  that  it  relates  chiefly 
to  patrolmen  who  were  then  in  the  service  of  the  city.  The 
only  provision  for  patrolmen  not  then  on  the  force  is  the  pro- 
vision that  they  shall,  on  their  appointment,  become  members 
of  the  third  grade.  This  provision  is  consistent  with  the  idea 
that  the  statute  was  to  apply  only  to  cities  of  the  class  named 
which  existed  at  that  time,  and  inconsistent  with  any  other. 
If  the  contrary  construction  were  to  obtain,  so  that  whenever 
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a  city  attained  the  population  mentioned  it  would  fall  within 
the  provisions  of  this  statute,  the  result  might  be  that  at  that 
time  there  would  be  no  patrolmen  in  the  service  of  the  city 
who  were  such  in  1885,  and,  consequently,  there  could  be 
none  in  any  grade  except  the  third,  although  there  might  be 
on  the  force  many  who  had  served  for  several  years.  The 
spirit  and  purpose  of  the  statute  was  to  reward  a  patrolman 
who  had  served  upon  the  force  by  an  increase  of  his  pay 
according  to  his  grade,  which  depended  upon  the  years  of  his 
service.  If  the  statute  bears  the  construction  contended  for 
by  the  appellant,  a  patrolman  who  had  served  for  years  must 
necessarily  be  reduced  to  the  same  grade  and  pay  as  one 
appointed  at  the  time.  Such  could  not  have  been  the  purpose 
of  the  statute. 

A  careful  study  of  the  provisions  of  this  statute,  giving  to  the 
language  employed  its  usual  meaning  and  effect,  renders  it 
obvious  that  the  intent  of  the  legislature  was  that  it  should 
apply  only  to  cities  which  had  a  population  exceeding  eight 
hundred  thousand  at  the  time  when  the  act  took  effect,  as 
shown  by  the  then  last  census. 

The  appellant's  contention  that  the  words  of  the  statute, 
which  are  in  the  present  tense,  should  be  held  to  include  the 
future  by  virtue  of  the  provisions  of  section  eight  of  the  Stat- 
utory Construction  Law,  cannot  be  sustained.  That  provision 
is  applicable  only  when  the  context  of  a  statute,  or  other  pro- 
visions of  law  do  not  indicate  that  a  different  meaning  or 
application  was  intended.  (§  1.)  In  this  case  the  context 
clearly  indicates  that  it  was  to  apply  to  cities  then  having  the 
required  population  according  to  the  last  census. 

The  appellant  also  persistently  urges  as  a  reason  for  a  dif- 
ferent construction  that,  as  the  city  of  New  York  was  the  only 
city  in  the  state  which  at  that  time  had  the  required  popula- 
tion, and  as  the  legislature  passed  chapter  180  of  the  Laws  of 
1884  on  the  day  previous  to  the  passage  of  this  act,  and  as 
that  act  was  in  all  essential  particulars  like  the  act  under  con- 
sideration, so  that  the  latter  never  had  or  could  have  had  any 
effect  or  operation  whatever  unless  applied  to  other  cities, 
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those  facts  are  potent  evidence  that  the  intent  of  the  legisla- 
ture was  that  the  act  under  consideration  should  apply  solely 
to  cities  which  should  afterwards  attain  the  required  popula- 
tion. If  the  appellant's  premises  are  correct,  there  is  great 
force  in  the  suggestion. 

From  a  comparison  of  these  statutes  it  is  manifest  that  they 
are  dissimilar  in  many  respects.  The  rate  of  compensation  is 
different  The  times  entitling  a  patrolman  to  promotion  from 
one  grade  to  another  are  unlike.  The  provisions  of  chapter 
180  relating  to  this  subject  are  complicated,  inconsistent  and 
confused,  while  chapter  182  is  clear  and  explicit.  The  pur- 
pose of  the  legislature  may  well  have  been,  and  doubtless 
was,  to  change  the  provisions  of  section  11  of  chapter  180  to 
render  them  certain  and  definite,  so  as  to  avoid  the  confusion 
that  was  liable  to  arise  under  the  former  act.  Under  these 
circumstances,  we  find  no  force  in  the  argument  of  the  appel- 
lant based  upon  the  fact  that  the  legislature  had  previously 
passed  chapter  180,  as  the  premises  upon  which  the  appellant 
has  based  his  argument  are  without  foundation. 

The  case  of  In  re  Dohson  (146  N.  Y.  357,  360)  is  relied 
upon  by  the  appellant  as  sustaining  hia  contention.  We  do 
not  think  the  principle  of  that  case  in  any  way  aids  him.  It 
was  there  held  that  the  rule,  that  a  special  statute  providing 
for  a  particular  case  and  applicable  to  a  particular  locality,  is 
not  repealed  or  modified  by  a  subsequent  statute,  general  in 
its  terms,  does  not  obtain  where  the  intention  of  the  legisla- 
ture to  repeal  or  modify  a  special  law  is  clearly  manifest.  In 
that  case  it  was  in  substance  said  that  the  intention  of  the 
legislature  that  the  act  under  consideration  should  apply  to 
the  city  of  Brooklyn,  was  too  clear  to  permit  of  the  applica- 
tion of  that  principle ;  that  the  statute  then  under  considera- 
tion declared  that  it  was  to  apply  to  firemen  in  all  cities  having 
a  population  by  the  last  census  of  more  than  nine  hundred 
thousand ;  that  the  last  census  taken  under  the  direction  of 
the  very  legislature  that  enacted  the  law,  showed  that  Brook- 
lyn had  more  than  the  required  population,  wliich  must  have 
been  known  to  the  legislature,  and,  therefore,  that  it  was 
impossible  to  say  that  the  legislation  was  intended  for  the  city 
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of  New  York  alone.  That  case,  if  an  authority  upon  the 
question  before  us,  would  seem  to  be  to  the  effect  that  the 
statute  in  question  here,  when  it  referred  to  the  last  census, 
should  be  construed  as  referring  to  the  last  census  before  the 
statute  of  1884  went  into  effect. 

Without  further  discussion  of  that  question,  we  are  of  the 
opinion  that  the  statute  of  1884  was  intended  to  apply  to  the 
city  of  New  York,  and  that  it  should  be  construed  as  applica- 
ble only  to  such  cities  as  had  a  population  of  eight  hundred 
thousand  as  shown  by  the  last  census  before  the  act  was 
passed. 

If  the  conclusion  we  have  reached  upon  the  question 
already  considered  were  incorrect,  still,  there  is  another 
ground  upon  which  the  judgment  must  be  sustained.  Subse- 
quently to  the  passage  of  the  statute  relied  upon  by  the 
appellant  and  in  1887,  the  Legislature  passed  chapter  348  of 
the  Laws  of  1887,  the  purpose  of  which  was  to  regulate  the 
grade  and  fix  the  compensation  of  members  of  the  police 
force  who  were  appointed  as  patrolmen  or  doormen  on  or 
after  July  1,  1887,  in  all  the  cities  of  this  state  having, 
according  to  the  last  census,  a  population  exceeding  five 
hundred  thousand,  and  not  exceeding  eight  hundred  thousand. 
At  that  time  there  was  no  city  in  the  state  except  the  city  of 
Brooklyn  which  came  within  the  provisions  of  that  act,  so  that 
the  real  intent  of  the  act  was  to  provide  for  the  grade  and 
compensation  of  patrolmen  in  the  city  of  Brooklyn.  Subse- 
quently and  in  1888,  an  act  to  revise  and  combine  in  a  single 
act  all  existing  and  local  laws  affecting  the  public  interests  in 
the  city  of  Brooklyn,  was  passed  (Laws  1888,  ch.  583),  which 
in  effect  carried  into  the  charter  of  that  city  the  provisions  of 
the  act  of  1887. 

It  was  under  this  act  that  the  plaintiff  was  appointed,  and 
lie  was  fully  paid  the  compensation  established  in  pursuance 
of  its  provisions.  In  considering  whether  the  statute  of  1884 
or  the  act  of  1888  is  to  govern  as  to  the  compensation  of 
patrolmen  in  the  city  of  Brooklyn,  it  is  to  be  observed  that 
the  provisions  of  the  latter  are  so  clearly  inconsistent  with  and 
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repugnant  to  the  former  that  they  would  nullify  each  other, 
and  hence  the  two  cannot  be  reconciled  or  stand  together. 
Therefore,  the  older  must  yield  to  and  be  considered  as 
repealed  by  the  latter.  (Lyddy  v.  Long  Island  City,  104  N". 
Y.  218.)  Moreover,  the  statute  of  1888  covers  the  whole  sub- 
ject of  the  former  act,  so  far  as  the  city  of  Brooklyn  is  con- 
cerned, and  must  be  treated  as  a  substitute  for  the  earlier 
legislation.  (People  v.  Gold  and  Stock  Tel.  Co.,  98  N.  Y. 
67.)  It  is  only  by  giving  the  latter  statute  that  effect  that 
the  inconsistency  between  these  statutes  can  be  avoided. 

Again,  it  was  clearly  the  intent  of  the  legislature  to  pro- 
vide for  establishing  the  compensation  of  patrolmen  in  the 
city  of  Brooklyn  by  the  special  act  of  1887,  and  by  the  act 
of  1888  to  carry  the  provisions  of  that  statute  into  the  char- 
ter of  the  city  and  make  it  the  governing,  controlling  and 
only  rule  applicable  to  that  subjeet.  Such  being  its  intent, 
the  statuteof  1888  must  be  regarded  as  controlling.  (Ander- 
son, v.  Anderson,  112  N.  Y.  104.)  The  legislature  was  deal- 
ing with  the  subject  of  patrolmen  in  the  city  of  Brooklyn, 
their  appointment,  grade  and  compensation.  It  must  have 
intended  by  that  statute  to  provide  the  only  statutory  rule 
that  was  applicable  to  patrolmen  of  that  city.  Such  must 
have  been  its  only  object  and  purpose.  The  question  whether, 
in  the  absence  of  an  express  repeal,  a  subsequent  statute 
repeals  a  preceding  one,  is  always  dependent  for  its  solution 
upon  the  intent  of  the  legislature.  It  is  difficult  to  imagine  a 
case  where  the  intent  could  be  more  clearly  disclosed.  If 
such  was  not  its  plain  purpose,  then  it  must  have  intended  to 
enact  two  inconsistent  statutes  relating  to  the  same  subject, 
both  to  remain  in  existence  and  operation  at  the  same  time, 
which  would  necessarily  create  uncertainty  and  confusion  and 
breed  contention  and  unnecessary  litigation.  We  cannot  sup- 
pose such  to  have  been  the  intention  of  the  legislature. 

We  are  of  the  opinion  that  the  statute  of  1888  rendered 
the  statute  of  1884  inoperative  as  to  the  city  of  Brooklyn, 
even  if  previously  applicable  to  that  city.  The  courts  below 
44 
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were  clearly  right  in  holding  that  the  plaintiff  was  not  entitled 
to  any  other  compensation  than  that  established  under  the 
provisions  of  that  statute,  and,  therefore,  the  judgment  should 
be  affirmed. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


The  People  op  the  State  of  New  York,  Respondent,  v- 
Abthur  Mayhew,  Appellant. 

Criminal  Tbial  —  Evidence  —  Corroboration  op  Accomplice — 
Code  Crim.  Pboc  §  899.  It  is  not  necessary  that  the  corroborative  evi- 
dence, required  by  section  399  of  the  Code  of  Criminal  Procedure  as  a 
condition  precedent  to  a  conviction  upon  the  testimony  of  an  accomplice, 
should  of  itself  be  sufficient  to  show  the  commission  of  the  crime  or  to 
connect  the  defendant  with  it,  but  it  is  sufficient  if  it  tends  to  connect  the 
defendant  with  the  commission  of  the  crime;  and  if  the  trial  judge  is 
satisfied  that  there  is  testimony  tending  to  connect  the  defendant  with  the 
commission  of  the  crime,  he  is  bound  to  submit  the  case  to  the  jury,  who 
are  the  sole  judges  whether  the  evidence  relied  upon  to  corroborate  the 
accomplice  is  sufficient. 

(Argued  June  18,  1896;  decided  October  18, 1896.) 

Appeal  from  judgment  of  the  Supreme  Court,  entered 
April  28,  1896,  upon  a  verdict  rendered  at  a  Criminal  Trial 
Term  thereof,  held  in  and  for  the  county  of  Queens,  convict- 
ing the  defendant  of  the  crime  of  murder  in  the  first  degree, 
and  also  from  an  order  entered  upon  the  minutes  May  5,. 
1896,  denying  a  motion  for  a  new  trial. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

John  JB.  Merrill  for  appellant. 

Danid  Noble  for  respondent. 

Babtlett,  J.  The  defendant,  a  colored  man,  stands  con- 
victed of  murder  in  the  first  degree  under  the  second  count 
of  the  indictment  found  against  him,  which  charges  that  he 
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killed  one  Stephen  Powell  while  engaged  in  the  commission  of 
the  crime  of  robbery.  John  Waynes,  also  a  colored  man,  was 
jointly  indicted  with  the  defendant,  but  demanded  a  separate 
trial. 

This  alleged  accomplice  of  the  defendant  was  the  principal 
witness  for  the  People,  and  it  is  undisputed  that  the  convic- 
tion of  the  defendant  would  not  have  been  possible  in  the 
absence  of  his  testimony. 

The  case  was  tried  with  great  fairness,  and  there  are  no 
exceptions  that  are  seriously  presented  to  us  as  calling  for  a 
reversal  of  the  judgment. 

The  important  question  is  whether  the  testimony  of  the 
accomplice  was  so  corroborated  as  to  sustain  the  verdict  of 
conviction. 

The  Code  of  Criminal  Procedure  provides  as  follows: 
"  §  399.  A  conviction  cannot  be  had  on  the  testimony  of  an 
accomplice,  unless  he  be  corroborated  by  such  other  evidence 
as  tends  to  connect  the  defendant  with  the  commission  of  the 

It,  therefore,  becomes  important  to  examine  the  corroborat- 
ing evidence  upon  which  the  People  rely  to  sustain  the  con- 
viction of  defendant  and  determine  whether  it  is  sufficient, 
under  the  section  quoted,  as  construed  by  this  court. 

On  Saturday  night,  March  7th,  1896,  Stephen  Powell,  a 
life-long  resident  and  respected  business  man  of  the  village  of 
Hempstead,  Queens  county,  Long  Island,  was  murdered 
between  eleven  and  half-past  eleven  o'clock,  while  going  from 
his  store  on  Main  street  to  his  house  on  Fulton  street,  a  dis- 
tance of  only  five  or  six  blocks. 

It  was  proved  to  have  been  a  habit  of  deceased  to  carry 
about  with  him  on  his  person  considerable  sums  of  money, 
and  that  this  fact  was  more  or  less  a  matter  of  common  knowl- 
edge in  the  community. 

It  appears  by  the  undisputed  evidence  that  the  deceased 
was  the  victim  of  a  highway  robbery,  and  that  his  death  was 
caused  by  wounds  inflicted  when  he  was  within  a  short  dis- 
tance of  his  residence. 
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Mr.  Powell  left  his  place  of  business  about  eleven  o'clock, 
stopped  at  a  grocery  store  at  the  corner  of  Main  and  Fulton 
streets,  made  some  purchases,  and  departed  for  home  a  little 
after  eleven  o'clock  in  company  with  two  friends,  who  accom- 
panied him  to  within  a  block  and  a  half  of  his  residence, 
when  they  left  him;  this  was  about  quarter-past  eleven 
o'clock.  At  about  11.18  o'clock  a  witness  named  Hines 
passed  the  deceased,  who,  at  that  time,  was  within  one  hun- 
dred yards  of  his  home. 

Five  minutes  or  less  later,  one  Lowe,  who  lived  a  little 
further  up  Fulton  street  than  the  deceased,  was  on  his  way 
home  and  found  Powell  lying  on  his  back  on  the  sidewalk 
insensible,  his  legs  partially  drawn  up,  his  arms  outspread,  his 
overcoat,  coat  and  vest  open,  the  buttons  of  the  latter  torn  off 
and  the  right-hand  trouser's  pocket  turned  inside  out ;  help 
was  immediately  summoned,  the  victim  was  carried  into  his 
own  house  and  expired,  without  regaining  consciousness,  in 
less  than  an  hour  after  the  assault.  The  robbers,  in  their 
haste,  did  not  secure  all  the  money  that  the  deceased  had  with 
him,  as  $50  was  found  in  one  pocket  and  $60  in  another. 
The  defendant  and  his  alleged  accomplice  are  young  colored 
men  of  rather  unsavory  reputations,  having  been  several  times 
convicted  of  misdemeanors  and  shown  to  have  been  fre- 
quenters of  places  of  low  resort,  and  consorters  with  those  of 
both  sexes  whose  characters  were  questionable. 

Waynes,  the  accomplice,  was  an  unwilling  witness,  and  it 
is  evident,  on  reading  his  testimony,  that  he  did  not  give  a 
full  and  accurate  account  of  the  transactions  and  conversation 
between  himself  and  the  defendant  during  the  last  forty  or 
fifty  minutes  preceding  the  murder,  which  must  have  taken 
place  between  11.15  and  11.20.  o'clock.  It  is  admitted  by 
both  the  defendant  and  Waynes  that  they  were  together  in 
saloons  and  on  the  street  until  half-past  ten  o'clock  on  the 
night  of  the  murder ;  so  it  is  unnecessary  to  refer  to  the  large 
amount  of  evidence  relating  to  the  movements  of  these  two 
men  prior  to  that  time. 

As  to  the  all-important  hour  between  half -past  ten  and  half- 
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past  eleven  o'clock  on  the  night  in  question  the  stories  of  the 
defendant  and  Waynes  are  in  sharp  and  direct  conflict. 

Waynes  says  that  at  about  half-past  ten  o'clock  the  defend- 
ant stated,  when  they  were  standing  together  on  the  street, 
that  "  he  would  like  to  have  some  money  to-night,"  but  the 
district  attorney  was  unable  to  elicit  from  the  witness  any 
further  conversation  or  evidence  of  a  scheme  looking  to  the 
waylaying  and  robbing  of  the  deceased. 

Waynes  states  that  he  and  the  defendant  passed  along  over 
a  certain  route  that  brought  them  near  the  corner  of  High 
and  Fulton  streets,  being  a  point  where  the  deceased  would 
pass  on  his  way  home  from  the  store,  and  that  presently  they 
saw  him  approaching,  and  when  he  crossed  High  street 
defendant  told  Waynes  to  come  along,  and  they  followed 
their  victim.  The  defendant  was  in  advance,  and  Waynes 
saw  him  take  something  out  of  his  pocket  that  looked  like  a 
black  stocking  hanging  limp  with  a  bunch  on  one  end  of  it, 
wrap  it  around  his  hand,  and  when  within  two  or  three 
steps  of  the  deceased  he  swung  it  in  the  air  and  struck  him 
on  the  head,  felling  him  to  the  ground. 

It  may  be  remarked  here  that  the  attending  physician  testi- 
fied that  the  skull  of  the  deceased  was  fractured  by  a  blow 
from  a  stone  or  some  blunt  instrument. 

Waynes  further  stated  that  deceased  was  lying  on  his  face, 
and  that  defendant  turned  him  over  on  his  back  and  rifled 
his  pockets,  while  he  (Waynes)  kept  watch,  and  then  both 
ran  away. 

It  is  impossible  in  the  absence  of  a  map  of  the  locality  to 
trace  intelligently  by  streets  the  route  of  flight  from  tho 
scene  of  the  homicide  to  Clemens'  saloon,  which  seems  to  have 
been  the  objective  point  of  these  two  men. 

It  will  suffice  to  refer  in  a  general  way  to  certain  incidents 
occurring  prior  to  and  during  this  flight,  which  are  claimed  on 
behalf  of  the  People  to  corroborate  the  testimony  of  the 
accomplice  in  a  most  satisfactory  manner.  The  statement  of 
Waynes  that  he  and  the  defendant  were  in  the  immediate 
locality  of  the  homicide  a  few  moments  before  it  took  place,. 
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is  corroborated  to  some  extent  by  the  testimony  of  Mirando, 
a  barber,  and  Mary  Hickey,  who  from  different  standpoints 
and  just  prior  to  the  murder,  saw  two  colored  men  in  the 
vicinity,  one  seven  or  eight  inches  taller  than  the  other.  The 
defendant  is  much  taller  than  Waynes. 

According  to  Waynes'  story  he  and  the  defendant  in  the 
early  part  of  their  flight,  passed  the  corner  of  Jackson  street 
and  Terrace  avenue,  and  one  Treadwell  swears  that  at  11.20 
o'clock,  when  going  up  the  front  steps  of  his  house  at  that 
point,  he  saw  by  the  electric  light  two  men  running,  and  his 
sister,  who  was  sitting  at  the  back  parlor  window  between  11 
and  11.30  o'clock,  saw  two  men  running  down  Jackson  street 
towards  the  house  of  Alanson  Abrams. 

Waynes  says  that,  when  near  Abrams'  barn,  defendant 
asked  him  for  his  knife ;  that  he  took  it  from  his  overcoat 
pocket,  where  he  carried  his  pipe,  and  gave  it  to  him ;  that 
defendant  cut  the  stocking,  threw  it  in  the  road  and  they  con- 
tinued their  flight  on  across  Main  street  to  the  railroad  yard. 

It  is  to  be  remarked  in  passing  that  the  coachman  of  Abrams 
found  the  stocking,  a  tobacco  bag  and  Waynes'  pipe  with  the 
tatter's  name  carved  on  it,  the  next  morning  in  front  of 
Abrams'  barn,  and  further  on  two  stockings,  one  of  which 
had  been  cut. 

Mrs.  Brower  and  her  daughter,  at  the  trial,  identified  these 
stockings  as  given  by  them  to  defendant's  alleged  wife  in  Feb- 
ruary, 1896,  being  the  month  before  the  murder. 

Waynes  swears  that  when  they  passed  through  the  railroad 
yard  they  saw  a  man  at  the  engine  house. 

At  the  trial,  an  engine  cleaner,  who  was  on  duty  at  the 
engine  house  the  night  of  the  murder  at  about  11.30  o'clock, 
swore  that  he  saw  two  colored  men  pass,  one  larger  than  the 
other,  and  the  larger  man  had  on  a  light  overcoat  and  the 
smaller  one  wore  either  rubber  boots  or  shoes. 

This  description  of  dress  agrees  perfectly  with  the  manner 
in  which  both  were  attired  on  the  night  in  question. 

Waynes,  continuing  his  narrative,  says  that,  after  leaving 
the  railroad  yard,  they  ran  down  Fulton  street  to  the  church 
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and  old  burying  ground ;  that  defendant  at  this  point  made 
the  motion  of  throwing  something  away  twice,  and  that  he 
(Waynes)  heard  some  object  strike  the  gravestones  with  a 
"clink."  At  the  trial  it  was  shown  that  detectives,  after 
Waynes  had  made  a  confession,  searched  in  the  churchyard 
and  found  the  large  key  of  the  murdered  man's  store  and  a 
round  stone  unlike  any  others  to  be  found  there.  The  attend- 
ing physician  of  the  deceased  swore  that  this  stone  could  have 
produced  the  fatal  injury. 

Waynes  concludes  the  account  of  the  flight  by  stating  that 
further  on  they  met  certain  of  their  companions  in  the  street, 
and  finally  brought  up  in  Clemens'  saloon.  This  latter  state- 
ment is  corroborated  by  at  least  four  witnesses. 

It  is  unnecessary  to  go  over  defendant's  story  in  detail ;  he 
swears  that  he  parted  from  Waynes  at  half-past  ten  o'clock  on 
the  night  of  the  murder,  and  did  not  see  him  again  until  he 
met  him  with  others  in  front  of  the  Town  Hall  about  half- 
past  eleven  o'clock ;  he  denies  in  the  most  positive  manner 
generally  and  in  detail  Waynes'  account  of  the  murder  and 
the  subsequent  flight  implicating  him,  and  avers  that  he  was 
not  present  when  Stephen  Powell  was  stricken  down  and 
robbed. 

The  only  corroboration  of  this  attempt  of  the  defendant  to 
prove  an  alibi  is  found  in  the  testimony  of  Edward  Dorsey, 
who  swears  he  saw  the  defendant  on  the  night  of  the  murder, 
at  six  or  seven  minutes  past  eleven  o'clock,  in  front  of  the 
Town  Hall,  and  he  asked  him  what  he  was  doing  there  and 
he  said  he  was  waiting  for  John  Waynes ;  the  witness  then 
went  home. 

On  cross-examination  Dorsey  swore  that  he  had  never  men- 
tioned the  fact,  before  he  testified,  of  seeing  the  defendant  at 
this  time  to  any  one,  not  even  to  defendant's  counsel.  The 
improbable  story  of  this  witness  was  considered  by  the  jury 
and  evidently  discredited. 

If  the  defendant  had  stood  for  an  hour  on  the  street,  as  he 
claims,  in  the  busy  part  of  the  town  on  a  Saturday  night,  it 
seems  quite  incredible  that  he  should  be  unable  to  prove  the 
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fact  by  only  one  witness.  On  the  morning  after  the  murder 
the  defendant  and  Waynes  were  arrested,  taken  before  the 
coroner,  examined  and  discharged.  The  defendant  immedi- 
ately afterwards,  in  company  with  a  woman  who  lived  with 
him  as  his  wife,  went  to  Roslyn  to  see  his  mother  with,  as  he 
claims,  only  two  dollars  in  his  pocket. 

At  Mineola  they  were  too  late  for  the  train  and  decided  to 
drive  over  to  Roslyn,  and  a  bargain  was  made  for  a  convey- 
ance with  James  McGuire,  the  bartender  of  the  Mineola  Hotel, 
defendant  agreeing  to  pay  $1.50. 

McGuire  was  sworn  at  the  trial  and  testified  that  when 
defendant  paid  him  he  pulled  out  a  handkerchief  and  took 
from  it  the  money,  and  that  there  was  still  money  in  the  hand- 
kerchief when  he  folded  it  again. 

This  witness  could  not  say  how  large  the  roll  of  bills  was, 
but  would  only  swear  there  was  money  in  the  handkerchief 
when  returned  to  defendant's  pocket. 

After  arriving  at  Roslyn  defendant  took  his  companion  to 
the  house  of  his  mother,  and  leaving  her  there  went  to  Pear- 
sail's  saloon. 

While  there  Gildersleeve,  a  constable  from  Hempstead, 
entered  the  saloon ;  he  had  been  sent  over  to  rearrest  the 
defendant ;  before  he  did  so,  and  while  there  in  the  presence 
of  the  defendant,  the  latter  sent  some  one  to  his  mother's 
house  to  borrow  forty  cents  writh  which  to  pay  for  drinks  he 
had  ordered.  Gildersleeve  arrested  the  defendant,  placed  him 
in  a  wagon  and  started  for  Hempstead  ;  at  this  point  a  colored 
man  named  Tolliver  came  out  of  the  house  of  defendant's 
mother  and,  running  after  the  wagon,  asked  Gildersleeve  to 
allow  the  defendant  to  step  back  as  he  wished  to  talk  with  him ; 
permission  was  granted  and  defendant  walked  back  to  where 
Tolliver  stood  ;  the  latter  then  said  to  defendant,  "  Your  wife 
wants  money  to  get  home  with."  Tolliver,  swearing  to  this 
incident  on  the  trial,  said  that  defendant  at  first  stated  he 
had  no  money,  but  finally  took  a  large  roll  of  bills  from  his 
pocket  and  handed  it  to  the  witness,  who  gave  it  to  the  woman 
known  as  defendant's  wife. 


r 


1896.]  People  v.  Mayhew.  353 

N.  Y.  Rep.]        Opinion  of  the  Court,  per  Baktlett,  J. 

The  defendant  denied  that  he  gave  Tolliver  any  money,  and 
the  mother  and  the  woman  with  whom  defendant  lived  swore 
that  Tolliver  gave  no  money  to  the  latter,  or  any  one  else, 
when  he  returned  after  this  interview  with  defendant  in  the 
road.  It  is  claimed  on  behalf  of  the  People  that  McGuire  and 
Tolliver  were  disinterested  witnesses,  and  that  the  jury  were 
justified  in  believing  that  the  defendant  had  a  considerable 
sum  of  money  on  his  person  the  day  after  the  murder. 

As  before  intimated,  the  important  question  in  this  case  is- 
whether  the  testimony  of  Waynes  was  corroborated  by  such 
other  evidence  "  as  tends  to  connect  the  defendant  with  the 
commission  of  the  crime."     (Code  Crim.  Pro.  §  399.) 

Prior  to  the  enactment  of  this  section  a  jury,  if  satisfied  of 
the  truth  of  statements  made  by  an  accomplice,  could  convict 
on  his  testimony  alone.  (People  v.  Costello,  1  Denio,  83; 
People  v.  DyU,  21  K  Y.  578;  Dwan  v.  People,  29  N.  Y.  523 ; 
Lintday  v.  People^  63  N.  Y.  154.)  This  section  introduced 
a  new  rule  of  evidence. 

In  People  v.  Elliott  (106  N.  Y.,  at  page  292)  Judge  Eabl, 
in  commenting  on  this  section,  said :  "  It  is  not  necessary  that 
the  corroborative  evidence  of  itself  should  be  sufficient  to 
show  the  commission  of  the  crime  or  to  connect  the  defendant 
with  it.  It  is  sufficient  if  it  tends  to  connect  the  defendant 
with  the  commission  of  the  crime.  Nor  need  the  corroborative 
evidence  be  wholly  inconsistent  with  the  theory  of  the  defend- 
ant's innocence." 

If  the  trial  judge  is  satisfied  that  there  is  testimony  tending 
to  connect  the  defendant  with  the  commission  of  the  crime 
as  the  statute  requires,  he  is  bound  to  submit  the  case  to  the 
jury,  who  are  the  sole  judges  whether  the  evidence  relied 
upon  to  corroborate  the  accomplice  is  sufficient.  (People  v. 
Everhardt,  104  N.  Y.  591.) 

In  the  case  at  bar  the  learned  trial  judge,  in  a  charge  so 
absolutely  fair  that  both  sides  were  satisfied  with  it,  told  the 
jury  that  they  were  called  upon  to  consider  some  direct  evi- 
dence, some  circumstantial  evidence  and  the  confession  of  the 
accomplice,  and  he  left  it  with  them  to  ascertain  the  truth. 
45 
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After  a  careful  study  of  this  record  we  are  of  opinion  that 
the  verdict  of  the  jury  convicting  the  defendant  of  murder  in 
the  first  degree  is  amply  justified  by  the  evidence. 

The  corroborating  evidence  from  the  time  the  defendant 
and  his  accomplice  approached  the  scene  of  the  murder  until 
the  termination  of  their  flight  at  Clemens'  saloon  is  most  per- 
suasive and  impressive,  strongly  illustrating  that  strange  fatal- 
ity which  so  frequently  accompanies  the  commission  of  crime. 
It  is  also  to  be  remarked  that  Waynes,  the  accomplice,  did  not 
testify  with  the  promise  of  full  indemnity,  the  record  showing 
him  to  have  been  a  most  unwilling  witness,  and  after  the  ver- 
dict in  this  case  he  was  arraigned  and  a  plea  accepted  of  man- 
slaughter in  the  first  degree. 

The  only  exception  argued  in  this  case  was  as  to  the  rejec- 
tion of  evidence  offered  on  behalf  of  the  defendant  to  the 
effect  that  certain  disreputable  companions  of  Waynes  in 
Hempstead  saloons  on  the  night  of  the  murder  were  spending 
money  freely  the  next  day  at  a  hotel  in  Wantagh.  This  evi- 
dence was  wholly  immaterial  and  properly  rejected. 

The  judgment  of  conviction  and  order  appealed  from  should 
be  affirmed. 

All  concur. 

Judgment  and  order  affirmed. 


Isaac  Eosenstein,  Appellant,  v.  William  I.  Fox,  Eespondent. 

1.  Appeal  —  Record  not  Affected  by  Opinions  in  thb  Case— 
Review  of  Exceptions,  Taken  at  Jury  Trial,  in  Absence  of  Ckb- 
tificate  of  Completeness  of  Evidence.  The  opinions  of  the  courts 
below  form  no  part  of  the  record;  and  when  there  is  nothing  in  the 
record  before  the  Court  of  Appeals,  upon  an  appeal  from  a  judgment  of 
affirmance  in  an  action  tried  by  a  jury,  to  show  that  the  General  Term  did 
not  pass  upon  exceptions  taken  by  the  appellant  to  rulings  of  the  trial 
judge,  the  questions  of  the  correctness  of  the  rulings  excepted  to  are 
before  the  Court  of  Appeals  for  determination,  although  it  appears  by  the 
opinion  of  the  General  Term  that,  because  of  the  absence  of  a  certificate 
showing  that  the  case  contained  all  the  evidence,  or  all  the  evidence 
upon  the  questions  sought  to  be  reviewed,  it  declined  to  examine  such 
exceptions. 
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2.  Code  Crv.  Pboc.  §  992 — Exceptions  —  Certificate  op  Complete- 
ness op  Evidence.  Section  992  of  the  Code  of  Civil  Procedure,  which 
forbids  exceptions  to  rulings  upon  questions  of  fact  in  actions  tried  by  the 
court  or  a  referee,  and  which  consequently  furnishes  a  reason  for  requir- 
ing a  certificate  as  to  the  completeness  of  the  evidence  in  a  case  on  appeal 
in  such  actions,  has  no  application  to  an  action  tried  by  a  jury. 

8.  Certificate  of  Completeness  of  Evidence,  not  Required  in 
Action  Tried  by  Jory.  A  certificate  that  the  case  on  appeal  contains 
all  the  evidence,  or  all  the  evidence  upon  the  questions  sought  to  be 
reviewed,  is  not  required  in  an  action  tried  by  a  jury  to  entitle  the  appel- 
lant to  a  review  of  exceptions  to  the  rulings  of  the  trial  judge,  or  to  his 
charge,  although  based  upon  the  absence  or  insufficiency  of  the  evidence; 
and  in  such  an  action  it  must  be  assumed  that  the  respondent  procured 
to  be  inserted  in  the  case  all  the  testimony  he  regarded  as  essential  to  sus- 
tain the  rulings  and  charge  of  the  court. 

4.  Ubury,  as  a  Defense  —  Evidence.  Usury,  as  a  defense  to  an 
action  upon  a  promissory  note  given  for  a  loan  of  money,  is  not  made  out 
by  testimony  of  the  defendant  to  the  effect  that  upon  several  occasions 
after  the  loan  was  made  he  paid  the  holder  of  the  note  more  than  was 
due  at  that  time  for  legal  interest,  without  proof  of  any  usurious  agree- 
ment between  the  parties  by  which  the  defendant  was  to  pay  more  than 
the  legal  interest  for  the  money  loaned. 

Rosenstein  v.  Fax,  9  Misc.  Rep.  449,  reversed. 

(Argued  June  19,  1896;  decided  October  13,  1896.) 

Appeal  from  judgment  of  the  General  Term  of  the  Court 
of  Common  Pleas  for  the  city  and  county  of  New  York, 
entered  upon  an  order  made  at  the  June  term,  1894,  which 
affirmed  a  judgment  in  favor  of  defendant  entered  upon  a 
verdict  and  also  affirmed  an  order  denying  plaintiffs  motion 
for  a  new  trial. 

The  action  was  brought  to  recover  three  thousand  dollars 
with  interest  from  May  27,  1884,  on  a  promissory  note  made 
by  the  defendant,  of  which  the  plaintiff  claimed  to  be  the 
owner  and  holder. 

The  answer  consists  of  a  general  denial  and  affirmative 
allegations  that  the  note  in  suit  was  made  for  the  accommoda- 
tion of  one  Nathan  Bernstine,  and  was  given  in  renewal  of  a 
previous  usurious  note  dated  October  27, 1883 ;  that  the  latter 
note  was  made  and  indorsed  by  the  defendant,  and  delivered 
to  said  Bernstine  for  a  loan  of  three  thousand  dollars  made 
upon  an  usurious  agreement  between  the  defendant  and  Bern- 
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stine  that  the  former  should  pay  the  latter,  and  that  he 
should  reserve  and  secure  to  himself  for  the  loan  of  the  money 
for  which  that  note  was  given  a  greater  sum  than  at  the  rate 
of  six  per  cent  per  annum,  to  wit :  Seventeen  and  -fa  per 
cent,  which  was  received  by  Bernstine  prior  to  the  twenty- 
seventh  of  May,  1884 ;  that  the  plaintiff  was  not  the  real 
party  in  interest  and  not  a  bona  fide  holder  of  the  note,  and 
that  the  defendant  had  paid  Bernstine  the  amount  of  said  note. 

Edward  W.  S.  Johnston  for  appellant.  Exceptions  taken 
to  the  denial  of  a  motion  for  a  direction  of  a  verdict  on  the 
ground  of  insufficiency  of  proof  of  any  defense  and  those 
taken  to  the  charge  of  the  court  to  the  jury,  and  to  the  exclu- 
sion of  evidence,  present  questions  of  law  and  not  of  fact,  and 
as  such  are  reviewable  by  the  appellate  court,  in  the  absence 
of  a  certificate  that  the  case  contains  all  the  evidence.  (Hair 
len  v.  Jones,  2  Misc.  Rep.  249 ;  Remsen  v.  Wheeler,  31  N. 
T.  S.  R.  387 ;  Halpin  v.  P.  Ins.  Co.,  118  N.  T.  165 ;  Brawn 
v.  James,  2  App.  Div.  105.)  The  court  erred  in  denying  the 
motion  of  the  plaintiff  for  a  direction  of  a  verdict  for  the  full 
amount  claimed,  and  the  exception  taken  thereto  presents 
reversible  error.  (  Wiffen  v.  Roberts,  1  Esp.  261 ;  Allaire  v. 
Hartshorne,  21  N.  J.  L.  665 ;  Bank  v.  Chopin,  49  Mass.  40 ; 
Bank  v.  Roberts,  45  Wis.  373 ;  P.  T.  <k  S.  Co.  v.  Schirmer, 
45  K  T.  S.  R.  20 ;  Berenbroick  v.  Stephens,  8  Daly,  249 ; 
A.  Bank  v.  Strever,  18  N.  T.  506 ;  Bay  v.  Saunders,  1  Abb. 
Ct.  App.  Dec.  495 ;  Zevey  v.  Allien,  72  Hun,  321 ;  Emmons 
v.  Barnes,  4  Daly,  418.)  The  court  erred  in  charging  the 
jury  that  the  plaintiff  is  not  affected  with  usury  in  the  original 
transaction,  provided  he  got  the  note  on  a  legal  consideration. 
(Zevey  v.  Allien,  72  Hun,  321 ;  Sheldon  v.  Haxtun,  91  N.  T. 
124 ;  Benson  v.  Martin,  10  N.  Y.  S.  R.  847 ;  Blair  v.  Wait, 
69  N.  T.  113 ;  Mason  v.  Anthony,  3  Abb.  Ct.  App.  Dec.  207 ; 
Smedberg  v.  Whittlesey,  3  Sandf.  Ch.  321 ;  Miller  v.  Zeimer, 
111  N.  Y.  441.)  It  was  error  for  the  court  to  charge  the  jury 
that  it  was  for  them  to  determine  whether  the  defendant  had 
made  out  the  defense  of  usury,  and  that  it  was  for  them  to 
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determine  whether  plaintiff  was  or  was  not  a  holder  for  value 
without  notice.  {Brown  v.  Martin,  10  N.  Y.  S.  E.  846 ; 
Mason  v.  Anthony,  3  Abb.  Ct:  App.  Dec.  207 ;  Ahem  v. 
Qoodspeed,  72  K  Y.  108 ;  Smyth  v.  Munroe,  84  N.  Y.  354 ; 
Flei8chmann  v.  Stern,  90  K  Y.  110 ;  (7.  jybfc  Bcmk  v.  iVta. 
jfafi*  (7.,  50  N.  Y.  575;  Blair  v.  Wait,  69  N.  Y.  113; 
Smedberg  v.  Whittlesey,  3  Sandf .  Oh.  321 ;  CUbertson  v.  i^. 
&  &  i?.  B.  Co.,  14  Misc.  Rep.  527.) 

Michael  A.  Quinlan  for  respondent.  There  is  no  state- 
ment in  the  case  showing  that  it  contains  all  the  evidence ; 
the  case  does  not  in  fact  contain  all  the  evidence,  and  the 
appellant  is,  therefore,  precluded  from  assailing  the  verdict 
as  being  against  the  weight  of  evidence.  {Porter  v.  Smith, 
107  N.  Y.  531 ;  Aldridge  v.  Aldridge,  120  N.  Y.  614;  Upmg- 
ton  v.  Pooler,  47  K  Y.  S.  R.  30-34;  Clafiin  v.  Flack,  36 
N.  Y.  S.  R.  728;  Howe  v.  Woolsey,  7  Misc.  Rep.  33.)  As 
the  order  of  affirmance  imported  that  every  question  in  the 
case  both  of  law  and  fact  had  been  disposed  of,  the  appellant 
cannot  claim  that  he  has  been  deprived  of  a  review  by  the 
General  Term.  {Cohn  v.  Baldwin,  141  N.  Y.  563;  Dibble 
v.  Dimick,  143  N.  Y.  549 ;  Koehler  v.  Hughes,  148  N.  Y. 
507 ;  People  ex  rel.  v.  Jeroloman,  139  N.  Y.  14.)  Plaintiff 
was  neither  a  bona  fide  holder  nor  the  real  party  in  interest. 
(Edwards  on  Bills  &  Notes,  §§  490,  976,  977;  Kent  v. 
Walton,  7  Wend.  256 ;  Smedberg  v.  Simpson,  2  Sandf.  85 ; 
Oildersleeve  v.  Zandon,  73  N.  Y.  609;  Hodge  v.  City  of 
Buffalo,  1  Abb.  [N.  C]  356;  Elwood  v.  W.  V.  T.  Co.,  45 
N.  Y.  549 ;  Hoos  v.  Hempstead,  84  Hun,  170 ;  Joy  v.  Diefen- 
dorf,  130  N.  Y.  6;  Hays  v.  Hathorn,  74  N.  Y.  486;  Code 
Civ.  Proc.  §  449.)  The  evidence  bearing  upon  the  payment 
of  the  note  in  suit  was  sufficient  to  justify  the  submission  of 
the  case  to  the  jury.  {Porter  v.  Smith,  107  N.  Y.  531 ;  Ming 
v.  Corbm,  142  N.  Y.  334;  Curtis  v.  S.  H.  M.  Co.,  7  Misc. 
Rep.  316.)  It  was  proved  that  interest  largely  in  excess  of 
the  legal  rate  was  paid  to  Nathan  Bernstine  by  the  defendant 
upon  the  old  protested  note,  which  note  came  into  the  posses- 
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sion  of  the  plaintiff  after  its  maturity  and  with  a  notice  of  pro- 
test attached.  (Quin  v.  Lloyd,  41  N.  Y.  349;  People  v. 
Crounse,  21  N.  Y.  S.  R  687.)  The  plaintiff  having  pro- 
ceded  with  the  trial  upon  the  theory  that  the  defendant  had 
made  out  his  defense  cannot  now  be  heard  to  complain  that 
the  case  should  not  have  gone  to  the  jury,  and  the  motion  for 
a  verdict  by  direction  was  properly  denied.  (JDauscha  v. 
Brower,  72  Hun,  221-224 ;  Asher  v.  Deyoe,  77  Hun,  531 ; 
Smith  v.  Cross,  85  Hun,  58 ;  Curtis  v.  S.  H.  M.  Co.,  7  Misc. 
Eep.  316;  Carroll  v.  O'Shea,  2  Misc.  Kep.  437;  Painton  v. 
No.  C.  P.  Co.,  83  K  Y.  7;  Dean  v.  Baplee,  145  N.  Y. 
319 ;  Abb.  Tr.  Brief,  123 ;  Linkhauf  v.  Lombard,  137  N. 
Y.  426.)  No  error  was  committed  by  the  learned  trial  judge 
in  submitting  the  question  of  usury  to  the  jury.  (  Warner  v. 
P.  P.  Co.,  29  1ST.  Y.  S.  R  310 ;  Sadlier  v.  Biggs,  30  N.  Y. 
S.  R  429 ;  MaUory  v.  Tioga  B.  B.  Co.,  3  Abb.  Ct.  App. 
Dec.  139.) 

Martin,  J.  The  first  question  presented  upon  this  appeal 
is  one  relating  to  practice.  There  is  no  certificate  in  the  case 
showing  that  it  contains  all  the  evidence,  or  all  the  evidence 
bearing  upon  the  questions  sought  to  be  reviewed.  It  appears 
by  the  opinion  of  the  General  Term,  but  not  otherwise,  that 
because  of  the  absence  of  such  a  certificate  that  court  declined 
to  examine  the  plaintiff's  exceptions  to  the  refusal  of  the  trial 
judge  to  direct  a  verdict  for  the  plaintiff,  and  to  the  charge 
submitting  to  the  jury  the  question  of  usury. 

The  effect  of  a  statement  in  the  opinion,  where  neither 
the  judgment  of  the  General  Term  nor  the  order  upon  which 
it  was  based,  referred  to  the  opinion  so  as  to  make  it  a  part  of 
the  judgment  or  order,  was  before  this  court  in  KoeMer  v. 
Hughes  (148  K  Y.  507,  510).  There  Judge  Vann,  who 
delivered  the  opinion  of  the  court,  said :  "  These  opinions  form 
no  part  of  the  record,  and  the  statements  appearing  therein,  as 
to  what  the  respective  courts  did  or  did  not  pass  upon,  cannot 
be  considered,  unless  the  judgment  appealed  from  so  refers  to 
the  opinion  as  to  make  it  a  part  of  the  record.     *    *     *    Our 
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power  to  review,  according  to  the  practice  that  lias  prevailed 
for  many  years,  is  limited  to  such  questions  as  appear  in  the 
record."  As  in  the  case  at  bar,  there  is  nothing  in  the  record 
to  show  that  the  General  Term  did  not  pass  upon  the  excep- 
tions of  the  appellant,  it  must  be  presumed  to  have  done  so, 
and  the  questions  of  the  correctness  of  such  rulings  are  pre- 
sented for  our  determination. 

Moreover,  as  this  case  was  not  tried  before  a  court  or  referee, 
section  992  of  the  Code  of  Civil  Procedure  has  no  application, 
and  has  not  changed  the  practice  as  it  existed  prior  to  its 
adoption  in  cases  where  there  was  a  jury  trial.  The  question 
of  the  necessity  for  such  a  certificate  after  the  adoption  of  the 
Code  of  Civil  Procedure,  first  arose  in  this  court  in  the  case 
of  Porter  v.  Smith  (107  N.  Y.  531,  533).  In  discussing  the 
question  in  that  case,  it  was  said :  "  The  theory  upon  which 
a  case  is  prepared  and  settled  has  long  been  understood  to 
be  that  the  appellant  should  insert  in  it  all  the  evidence 
bearing  upon  the  questions  intended  to  be  raised,  and  the 
respondent  add  by  amendment  whatever  he  deemed  necessary 
to  a  solution  of  those  questions.  An  exception  appearing  in 
the  proposed  case  serves  as  a  notice  to  the  respondent  of  an 
intention  to  raise  the  question  of  error  in  the  ruling  excepted 
to,  and  puts  upon  him  the  responsibility  of  adding  by  amend- 
ment any  needed  proof.  Thus  on  a  motion  for  a  nonsuit  upon 
the  ground  that  the  evidence  does  not  show  a  cause  of  action,  an 
exception  to  the  ruling  warns  the  respondent  that  he  must  add 
any  omitted  fact  essential  in  his  judgment  to  sustain  the  rul- 
ing. And  where,  under  the  old  Code,  which  permitted 
exceptions  to  findings  of  fact,  such  an  exception  was  taken,  it 
was  notice  of  an  intention  to  assail  such  finding  as  erroneous, 
and  if  any  proof  necessary  to  sustain  it  was  omitted  from  the 
proposed  case  it  became  the  duty  of  the  respondent  to  supply 
it.  We,  therefore,  held  that  the  General  Term,  on  appeal, 
should  assume  that  the  case  contained  all  the  evidence  bearing 
upon  the  questions  sought  to  be  raised.  {Perkins  v.  Hill,  56 
Jf.  T.  87.)  But  the  situation  is  radically  changed  by  the  pro- 
vision of  the  new  Code,  forbidding  exceptions  to  findings  of 
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fact.  Under  that  practice  the  respondent  gets  no  warning  or 
notice  of  an  intention  to  review  questions  of  fact,  unless  the 
case  certifies  that  all  the  evidence  has  been  included.  If  it  so 
certifies  the  respondent  must  look  to  it  that  nothing  which  he 
deems  essential  is  omitted."  The  doctrine  of  that  case  is  in 
harmony  with  our  conclusion  upon  this  subject.  There  the 
question  arose  in  a  case  where  the  trial  was  before  a  referee, 
and,  therefore,  within  the  provisions  of  section  992.  The 
decision  in  that  case  was  based  solely  upon  the  provisions  of 
that  section,  which  has  no  application  to  a  case  tried  by  a 
jury.  The  reason  given  for  the  rule  was  that  as  to  cases  tried 
before  the  court  or  a  referee,  by  virtue  of  section  992,  no 
exceptions  to  findings  of  fact  could  be  taken,  and,  hence,  the 
respondent  would  have  no  warning  or  notice  of  an  intention 
to  review  them.  No  such  reason  exists  where  the  trial  is 
before  a  jury  and  a  ruling  is  made  and  an  exception  taken. 
In  such  a  case,  the  respondent  is  given  express  notice  of  an 
intention  to  review  the  questions  to  which  the  exceptions  are 
directed,  and  as  was  said  in  the  Porter  case,  the  exception 
"  warns  the  respondent  that  he  must  add  any  omitted  fact 
essential  in  his  judgment  to  sustain  the  ruling."  This 
has  long  been  understood  to  be  the  practice,  and  it  is 
manifest  from  the  opinion  in  the  Porter  case  that  the 
court  had  no  intention  to  change  the  rule,  except  so  far 
as  it  became  necessary  by  reason  of  the  adoption  of  the 
provision  of  the  Code  referred  to.  The  contention  of 
the  respondent,  that  the  language  used  in  the  opinion  in 
that  case,  to  the  effect  that  the  situation  is  radically  changed 
by  the  provisions  of  the  new  Code  forbidding  exceptions  to 
findings  of  fact,  was  intended  to  relate  to  all  trials  whether 
by  jury  or  before  the  court  or  a  referee,  cannot  be  sustained. 
A  reading  of  the  opinion  renders  it  obvious  that  that  state- 
ment relates  only  to  cases  tried  before  a  court  or  referee,  and 
that  the  former  practice  in  cases  tried  before  a  jury  was  not 
intended  to  be  changed  or  interfered  with.  It  was  held  in 
Balpin  v.  Phenix  Ins.  Co.  (118  K  Y.  165)  that  even  in  a 
•case  tried  by  a  court  or  referee,  where  there  was  a  finding  of 
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fact  Which  was  without  evidence  to  support  it,  it  was  a  ruling 
of  law  which,  if  excepted  to,  presented  a  legal  question  to  be 
reviewed  in  the  Court  of  Appeals,  and  that  under  such  cir- 
cumstances it  was  unnecessary  that  the  case  should  show  that 
it  contained  all  the  evidence,  because  the  exceptions  served  as 
a  notice  to  the  respondent  of  an  intent  to  raise  the  question 
of  legal  error,  and,  therefore,  put  upon  him  the  responsibility 
of  adding  by  amendment  any  evidence  omitted  bearing  upon 
the  question. 

In  Brayton  v.  Sherman  (119  K  Y.  623)  it  was  held  that 
where  an  appellant  intends  to  review  the  findings  of  fact 
based  upon  conflicting  evidence,  in  relation  to  which  no  excep- 
tion lies,  it  must  appear  by  the  case  that  the  whole  evidence 
is  contained  therein,  but  where  an  exception  is  filed  to  a  find- 
ing of  fact,  as  its  only  purpose  is  to  bring  up  a  question  of 
law  that  there  is  no  evidence  tending  to  sustain  the  finding,  it 
is  for  the  respondent  to  see  that  all  the  evidence,  which  tends 
in  any  way  to  support  it,  is  contained  in  the  case,  and  the 
question  of  law  may  be  reviewed  without  the  statement  in  the 
<*ase  that  it  contains  all  the  evidence. 
'  In  Vcm  Bokkelen  v.  Berdell  (130  N.  Y.  141)  it  is  held  that 
a  ruling  upon  a  question  of  law  duly  excepted  to,  serves  as  a 
notice  to  the  respondent  of  an  intention  to  raise  a  question  of 
legal  error,  and  puts  upon  him  the  responsibility  of  adding  by 
amendment  any  omitted  evidence  on  the  question. 

We  are  aware  of  no  rule  that  required  the  appellant  to 
obtain  such  a  certificate  to  entitle  him  to  review  his  exceptions 
to  the  rulings  of  the  trial  judge,  or  to  his  charge,  although 
based  upon  the  absence  or  insufficiency  of  the  evidence.  We 
think  the  appellant's  exceptions  are  properly  before  us,  not- 
withstanding the  absence  of  a  certificate  that  the  case  con- 
tained all  the  evidence,  and  that  it  must  be  assumed  that  the 
respondent  has  procured  to  be  inserted  in  the  case  all  the  tes- 
timony he  regarded  as  essential  to  sustain  the  rulings  and 
charge  of  the  court.  So  far  as  we  have  found  any  authorities 
upon  the  subject  they  are  to  that  effect  (Murphy  v.  Hay%% 
68  Hun,  450,  455 ;  Davey  v.  Zohr?n,ann,  1  Misc.  K.  317 ; 
46 
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Bobbins  v.  Dovmey,  45  N.  Y.  St.  Eepr.  279 ;  Winter  v.  Cross- 
town  Street  B.  Co.,  8  Misc.  K.  362 ;  Brown  v.  James,  2  App. 
Div.  105.) 

This  leads  to  the  consideration  of  the  appellant's  exceptions 
to  the  charge  of  the  court  in  submitting  to  the  jury  the  ques- 
tion whether  the  note  originally  given  for  three  thousand  dol- 
lars loaned  by  Bernstine  to  the  defendant  was  usurious  and 
consequently  void,  and  to  the  refusal  of  the  court  to  direct  a 
verdict  for  the  plaintiff,  on  the  ground  that  there  was  no  proof 
that  the  debt  which  the  note  in  suit  was  given  to  renew  was 
usurious.  On  the  trial,  at  the  close  of  the  evidence,  the  plain- 
tiff's counsel  moved  for  the  direction  of  a  verdict  for  the  plain- 
tiff for  the  amount  of  the  note  and  interest  upon  the  ground, 
among  others,  that  there  was  no  proof  that  the  debt  which  the 
note  in  suit  was  given  to  renew  was  usurious,  as  there  was  no 
evidence  whatever  that  the  original  note  given  for  the  three 
thousand  dollars  loaned  was  delivered  in  pursuance  of  an 
agreement  that  usurious  interest  should  be  paid  thereon.  This 
motion  was  denied  and  the  plaintiff  duly  excepted.  In  sub- 
mitting the  case  to  the  jury  the  learned  trial  judge  charged  as 
follows :  "  Now,  looking  at  the  circumstances  that  are  before 
you,  it  is  for  you  to  say  whether  Mr.  Fox  has  made  out  the 
defense  of  usury.  It  is  for  you  to  say.  Has  he  satisfied  you 
that  his  defense  of  usury  is  established  ?  Now,  if  you  believe 
that  there  was  usury  in  the  original  concoction  of  this  series 
of  notes,  or  of  the  original  loan,  and  that  Mr.  Kosenstein  took 
this  note  without  value,  or  even  for  value,  with  knowledge  of 
its  infirmity  by  reason  of  usury,  why,  then,  your  verdict  must 
be  for  Mr.  Fox,  the  defendant.  If  you  find  the  contrary  upon 
this  issue  of  usury,  your  verdict  upon  that  must  be  for  the 
plaintiff."  To  this  portion  of  the  charge  the  plaintiff 
excepted. 

The  only  evidence  found  in  the  record  bearing  upon  the 
question  of  usury  was  the  testimony  of  the  defendant,  which 
was  as  follows :  "  Had  you,  prior  to  May  27,  1884,  paid  Mr. 
Bernstine  any  interest  ?  *  *  *  A.  Yes,  sir;  in  connection 
with  this  first  note  of  $3,000.     Q.  What  did  you  pay  him  and 
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when?  *  *  *  A.  On  November  19,  1883,  $126;  on 
March  15,  1884,  $60 ;  on  February  7, 1884,  $15 ;  on  April  1, 
1884,  $33;  on  May  22,  1884,  $57.  These  are  all  given. 
They  were  paid  by  these  checks,  and  those  checks  were 
delivered  to  Mr.  Nathan  Bernstine.  Q.  At  what  rate  per  cent 
per  annum  *  *  *  were  (did)  the  amounts  total  paid  by 
yon  to  Mr.  Bernstine  bear  to  the  principal  of  $3,000  ?  A.  Very 
nearly  18  per  cent."  We  think  this  evidence  was  insufficient 
to  justify  the  court  in  submitting  to  the  jury  the  question 
whether  the  original  contract  between  the  parties  was  usurious, 
so  that  the  note  in  suit  given  to  secure  the  same  debt  might  be 
found  to  be  void  for  that  reason. 

"  Usury  consists  in  the  corrupt  agreement  of  the  parties  by 
which  more  than  lawful  interest  is  to  be  paid."  {Merrills  v. 
Law,  9  Cow.  65,  66.)  To  constitute  usury,  there  must  be  an 
usurious  or  corrupt  intent,  (bourse  v.  Prime,  7  Johns.  Ch. 
77.)  "  It  is  the  essence  of  an  usurious  transaction,  that  there 
shall  be  an  unlawful  and  corrupt  intent,  on  the  part  of  the 
lender,  to  take  illegal  interest,  and  so  we  must  find  before  we 
can  pronounce  the  transaction  to  be  usurious."  (Condit  v. 
Baldwin,  21  N.  T.  219,  221.)  When,  at  the  time  of  an 
agreement  for  a  loan,  nothing  is  said  as  to  the  rate  of  interest, 
the  law  implies  it  to  be  that  limited  by  statute.  To  increase 
or  alter  it,  a  special  agreement  is  necessary,  and  where  the 
defense  of  usury  is  interposed,  the  burden  of  showing  that 
such  an  agreement  was  made  is  upon  the  defendant. 
{Ghiggenheimer  v.  Geiszler,  81  N.  Y.  293.)  "To  con- 
stitute usury  it  must  be  6hown  that  the  additional  interest 
is  paid  or  retained  in  pursuance  of  a  mutual  agreement 
between  the  parties."  {Morton  v.  Thurber,  85  N.  Y, 
550,  556.)  In  ike  Matter  of  the  Accounting  of  Consalus 
(95  N.  Y.  340,  344),  where  a  loan  of  six  thousand  dollars  was 
made,  and  afterwards  it  was  increased  to  eight  thousand  dol- 
lars, when  a  note  was  taken  upon  the  agreement  that  the 
maker  should  pay  ten  per  cent  interest,  and  several  payments 
at  that  rate  were  indorsed  upon  the  note,  but  there  was  no 
proof   that  the  original  loan  was  made  upon  any  usurious 
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agreement,  it  was  said :  "  There  is,  however,  no  proof  and  no 
necessary  inference  that  there  was  any  agreement  for  that  rate 
of  interest  when  the  money  was  first  loaned  to  the  firm.  The 
payment  of  that  rate  of  interest  may  have  been  by  an 
arrangement  afterward  made,  and  it  may  have  been  volun- 
tarily paid.  *  *  *  A  defense  of  this  kind  under  the  cir- 
cumstances here  existing  should  have  been  made  out  by  very 
clear  and  satisfactory  evidence."  "The  defense  of  usury 
involving  crime  and  forfeiture  cannot  be  established  by  mere 
.surmise  and  conjecture  or  by  inferences  entirely  uncertain." 
(Stillman  v.  Norihrup,  109  N.  Y.  473,  478.)  In  Baldwin 
v.  Doying  (114  K  Y.  452,  457)  it  is  said  :  "  The  statute 
against  usury  is,  like  other  statutes,  to  be  obeyed,  but  the  rule 
is  well  settled  that  whoever  desires  its  aid  through  the  inter- 
ference of  a  court  must  make  out  his  title  to  relief  by  allega- 
tions and  proof.  {Long  Island  Bk.  v.  Boynton,  105  N".  Y. 
656.)  The  burden  of  proof  was  upon  the  defendants  to  show 
the  usurious  exaction  by  the  party  discounting  the  note. 
(Condit  v.  Baldwin,  21  K  Y.  219 ;  Estevez  v.  Purdy,  66  id. 
447 ;  Van  Wyck  v.  Watters,  81  id.  352.)  That  result  was 
not  accomplished  by  proof  of  payment  of  a  sum  of  money 
exceeding  the  legal  rate  of  interest  to  a  party  undertaking  for 
a  consideration  to  procure  the  note  to  be  discounted."  In 
White  v.  Benjamin  (138  K  Y.  623)  it  was  held  that  where 
usury  is  pleaded  as  a  defense  the  presumption  is  against  such 
a  violation  of  the  law,  and  it  must  be  established  by  clear  and 
satisfactory  evidence  by  the  party  pleading  it ;  that  all  the 
facts  constituting  usury  must  be  proved  with  reasonable  cer- 
tainty, and  that  the  mere  fact  that  the  debtor  at  various  times 
paid  upon  the  obligation  more  than  the  legal  rate  of  interest 
was  not  sufficient,  but  it  must  appear  that  such  payments 
were  made  in  pursuance  of  an  usurious  agreement. 

The  doctrine  of  the  authorities  cited  seems  to  be  decisive  of 
this  question.  In  this  case  there  is  no  evidence  whatever  of 
Any  usurious  agreement  between  the  parties  at  the  time  the 
loan  was  made.  Nor  is  there  any  proof  that  there  was  any 
Subsequent  agreement  by  which  the  defendant  was  to  pay 
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more  than  the  legpl  interest  for  the  money  thu&  loaned.  The 
only  testimony  bearing  upon  the  question  is  the  evidence  of  the 
defendant,  that  upon  several  occasions  after  the  loan  was 
made  he  paid  the  holder  of  the  note  more  than  was  due  at 
that  time  for  legal  interest.  Under  the  doctrine  of  the  cases 
cited,  this  evidence  was  clearly  insufficient  to  authorize  the 
court  to  submit  to  the  jury  the  question  of  usury,  and  hence, 
the  appellant's  exception  to  the  portion  of  the  charge  submit- 
ting it  was  well  taken. 

This  conclusion  renders  it  unnecessary  to  examine  the  other 
questions  presented  upon  this  appeal. 

The  judgment  and  order  should  be  reversed,  and  a  new 
trial  granted,  with  costs  to  abide  the  event. 

All  concur. 

Judgment  accordingly. 


The  People  of  the  State  of  New  Yoke,  Respondent,  v, 
William  W.  McLaughlin,  Appellant. 

1.  Criminal  Action  —  Right  of  Defendant  to  Apply  for  Change 
of  Place  of  Trial —  Stay  of  Trial  — Code  Crim.  Proc.  §§  844-847. 
The  right  of  the  defendant  in  a  criminal  action  to  apply  to  a  Special  Term 
of  the  Supreme  Court  for  a  removal  of  the  action  to  another  county, 
before  trial,  on  the  ground  that  a  fair  or  impartial  trial  cannot  be  had  in 
the  county  where  the  indictment  is  pending  (Code  Crim.  Proc.  §§  844-846), 
is  an  absolute  right;  and  if  a  stay  of  the  trial  of  the  indictment  is  granted 
by  a  judge  of  the  Supreme  Court,  to  enable  the  defendant  to  make  the 
application  (Id.  §  847),  the  intent  of  the  statute  is  that,  subject  to  the 
discretion  of  the  judge  granting  it,  the  stay  shall  also  be  absolute,  unless 
under  very  exceptional  and  extraordinary  circumstances. 

2.  Effect  of  Reversal,  after  Conviction,  of  Order  Vacating 
Stay  of  Trial  Pending  Application  to  Change  Place  of  Trial.  If, 
upon  service  of  notice  of  such  an  application  to  change  the  place  of  trial 
of  an  indictment,  accompanied  by  a  stay  granted  by  a  judge  of  the 
Supreme  Court,  the  district  attorney,  by  means  of  an  order  to  show  cause 
granted  by  another  judge,  obtains  an  order  from  the  Special  Term,  held 
by  a  third  judge,  shortening  the  time  for  making  the  application  and 
denying  the  same,  on  the  defendant's  declining  to  proceed  with  it  then, 
and  vacating  the  stay,  and  the  district  attorney  thereupon  insists  upon 
proceeding  with  the  trial,  and  the  trial  results  in  a  conviction  —  the  Appel- 
late Division,  on  reversing  the  order  of  Special  Term  vacating  the  stay, 
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upon  appeal  from  the  order  and  the  conviction,  should  set  aside  the  pro- 
ceedings and  trial  intermediate  the  granting  and  the  reversal  of  the  order 
appealed  from,  and  permit  the  defendant  to  renew  his  application  to 
change  the  place  of  trial,  and  stay  proceedings  upon  the  indictment  in  the 
meantime,  when  it  appears  from  the  record  that  the  application  of  the 
defendant  was  proper,  that  be  was  not  guilty  of  lacTies,  and  that  the  appli- 
cation was  made  in  good  faith  and  upon  papers  which  required  the  delib- 
erate consideration  of  the  court. 

8.  Jurors  —  Extraordinary  Tests  of  Qualifications.  The  employ- 
ment of  extraordinary  educational  tests  in  the  examination  of  jurors  is  not 
to  be  encouraged. 

4.  Indictment  —  Retention  of  Counts  for  Purpose  of  Reference. 
Where  an  indictment  contains  counts  charging  bribery,  followed  by  a 
count  charging  extortion,  and  the  latter  count  contains  a  reference  to  the 
preceding  counts  which,  if  permitted  to  be  employed,  renders  it  sufficient, 
and  upon  the  trial  the  prosecution  elects  to  go  to  the  jury  upon  the  extor- 
tion count  alone,  but,  with  the  consent  of  the  defendant,  the  other  counts 
are  retained  for  the  purpose  of  reference,  and  the  trial  results  in  a  disa- 
greement of  the  jury — the  court  has  power,  on  a  subsequent  trial  of  the 
indictment,  to  refuse  to  strike  out  the  bribery  counts,  and  may  retain  such 
portion  thereof  as  is  necessary  to  explain  the  reference  in  the  count  for 
extortion. 

5.  Witness  —  Improper  Admission  of  Memorandum,  not  Tending 
to  Refresh  Memory.  When,  on  the  trial  of  an  indictment  for  extortion, 
the  complainant  has  testified  that  he  paid  the  sum  named  in  the  indict- 
ment, on  the  day  charged,  to  the  defendant  or  to  a  certain  other  person 
(between  whom  no  conspiracy  has  been  proved),  but  is  unable  to  say  to 
which  one  he  paid  it,  a  memorandum  from  the  witness's  cash  book,  of 
payment  on  that  day  of  the  sum  named,  to  the  defendant  "for  protection, 
per"  such  other  person,  is  not  admissible  as  independent  evidence  of  the 
matters  stated  therein  —  being  ambiguous  and  uncertain,  so  far  as  it  relates 
to  that  portion  of  the  transaction  in  regard  to  which  the  witness  was 
unable  to  testify  of  his  own  memory,  namely,  as  to  which  of  the  two  per- 
sons he  paid  the  money  to. 

People  v.  McLaughlin,  2  App.  Div.  408,  modified. 
People  v.  McLaughlin,  2  App.  Div.  419,  reversed. 

(Argued  May  26,  1896;  decided  October  20,  1896.) 

Appeal  from  judgment  and  order  of  the  Appellate  Divis- 
ion of  the  Supreme  Court  in  the  first  judicial  department, 
dated  March  6,  1896,  which  affirmed  a  judgment  rendered  in 
the  Oyer  and  Terminer  in  and  for  the  city  and  county  of 
New  York,  convicting  the  defendant  (a  police  captain)  of  the 
xjrime  of  extortiorj ;  also  from  an  order  of  the  Appellate  Divis- 
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ion  of  the  same  date,  which  reversed  an  order  of  the  Special 
Term,  entered  May  20,  1895,  shortening  the  time  for  hear- 
ing the  defendant's  application  for  a  change  of  the  place  of 
trial  in  this  action,  and  which  denied  such  application  and 
vacated  the  stay  of  proceedings  granted  to  enable  the  defend- 
ant to  have  such  application  heard  and  determined.  The  lat- 
ter appeal,  however,  is  taken  upon  the  sole  ground,  and  the 
order  is  appealed  from  only  to  the  extent  necessary  to  review 
it  so  far  as  it  fails  to  grant  to  the  defendant  the  relief  to 
which  he  was  entitled  on  the  reversal  of  such  order. 
The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Edwa/rd  C.  James,  Ahram  I.  Elkus  and  Edward  E. 
McCall  for  appellant.  Upon  the  reversal  of  the  order  the 
appellant  was  entitled  to  a  reversal  of  the  judgment  of  con- 
viction. (People  Y.McQuade,  110  N.  Y.  284,  294;  Const,  of 
N.  Y.  art.  1,  §  6 ;  Code  Crim.  Proc.  §§  344-348,  351,  353, 
376 ;  Zeland  v.  Smith,  3  Daly,  309,  316 ;  Grindal  v.  De  Lane, 
40  N.  Y.  S.  K.  233 ;  Ilunnewell  v.  Shafer,  30  N.  Y.  S.  K.  831 ; 
People  v.  McLaughlin,  13  Misc.  Kep.  291 ;  Code  Civ.  Proc. 
§  1323 ;  Haebler  v.  Myers,  132  N.  Y.  363 ;  People  ex  rel.  v. 
Livingston,  80  K  Y.  66 ;  In  re  N.  Y.,  L.  cfe  W.  R.  R.  Co., 
99  N.  Y.  12 ;  Roosa  v.  S.  cfe  W.  Turnpike  R.  Co.,  12  How. 
Pr.  297 ;  Reynolds  v.  Moore,  1  App.  Div.  J  05.)  The  order 
of  the  Special  Term,  May  20,  1895,  was  without  justifica- 
tion and  a  nullity.  (Code  Crim.  Proc.  §§  343,  353,  962 ;  Code 
Civ.  Proc.  §§  416,  3332-3337,  3343;  3'  E.  S.  [6th  ed.]  229, 
§  29;  Bloom  v.  Burdick,  1  Hill,  130  ;  Stanton  v.  Ellis,  12 
N.  Y.  575 ;  People  v.  Board  of  Police,  6  Abb.  164 ;  In  re  E 
M.  B.  8.  <&  F.  Co.,  34  Hun,  369 ;  Brown  v.  Mayor,  etc.,  3  Hun, 
685 ;  People  ex  rel.  Tweed  v.  Liscomb,  60  N.  Y.  572, 573 ;  Craig 
y.  Town  of  Andes,  93  N".  Y.  405 ;  Dcwidsburgh  v.  K.  L.  Ins. 
Co.,  90  K  Y.  526 ;  In  re  P.  M.  Co.,  29  Hun,  429 ;  In  re  Valen- 
tine, 72  K  Y.  184 ;  Cruger  v.  //.  R.  R.  R.  Co.,  12  N.  Y.  190 ; 
People  v.  McQuade,  110  N.  Y.  284.)  This  court  has  power 
to  remedy  the  wrong  which  has  been  done  to  this  defendant. 
(Code  Crim.  Proc.  §§  515,  517,  519,  527,  542,  962;  Haebler  v. 
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Myers,  132  K  T.  363 ;  People  ex  rel.  v.  Livingston,  80  N.  Y, 
66 ;  Van  Loan  v.  Squires,  51  Hun,  360 ;  Wheeler  v.  Tracy,  15 
J.  &  S.  368 ;  Bissell  v.  Marshall,  6  Johns.  100  ;  IngaUs  v. 
Lord,  1  Cow.  240 ;  Sarles  v.  Hyatt,  1  Cow.  253 ;  Parker  v» 
Newlamd,  1  Hill,  87;  Z^vy  v.  Salomon,  105  N.  Y.  533; 
Chemung  C.  Bank  v.  Judson,  8  N.  Y.  254.)  The  fifth  count 
of  the  indictment,  charging  extortion,  upon  which  alone  the 
prosecution  elected  to  proceed,  was  defective,  standing  by 
itself,  because  it  contained  no  sufficient  allegations  of  time  or 
place.  {People  v.  Albow,  140  K  Y.  131,  134;  U.  S.  v. 
Hess,  124  U.  S.  483 ;  People  v.  Stark,  136  N.  Y.  538 ;  People 
v.  Dumar,  106  N.  Y.  502-512 ;  People  v.  Stone,  85  Hun, 
130,  136,  137;  People  v.  Winner,  80  Hun,  130;  People  v. 
Gregg,  59  Hun,  107;  People  v.  Olmsted,  74  Hun,  323; 
People  v.  Pillion,  78  Hun,  74 ;  10  Am.  &  Eng.  Ency.  of 
Law,  455,  543,  560,  566, 567,  581, 582,  587 ;  People  v.  Werbm, 
27  Hun,  311 ;  People  v.  Haight,  54  Hun,  8.)  The  fifth  count 
of  the  indictment,  charging  extortion,  upon  which  alone  the 
prosecution  elected  to  proceed,  did  not  charge  the  crime  which 
the  prosecution  attempted  to  prove  in  this  action.  (2  Bishop's 
Crim.  Law,  §  39 ;  4  Black.  Comm.  141 ;  PeopU  v.  Whaley,  6 
Cow.  661 ;  People  v.  Barondess,  8  N.  Y.  Crim.  Rep.  245  ; 
Penal  Code,  §§  554,  556,  557;  Heard's  Crim.  Pleading,  52; 
King  v.  Cheere,  4  B.  &  C.  902;  Queen  v.  Waters,  1 
Dem.  C.  C.  356;  Queen  v.  Martin,  9  C.  &  P.  215; 
People  v.  Dumar,  106  N.  Y.  502;  People  v.  Phyfe, 
136  K  Y.  554;  People  v.  Stone,  85  Hun,  130,  135.) 
The  court  erred  in  allowing  the  People  to  prove  facts  relating 
to  other  and  disconnected  crimes,  as  circumstantial  evidence 
from  which  to  draw  an  inference  of  criminal  agency,  under 
section  29  of  the  Penal  Code.  {Coleman  v.  People,  55  N.  Y. 
81,  91 ;  PeopU  v.  Corbin,  56  K  Y.  363-365 ;  PeopU  v. 
Shulman,  80  N.  Y.  376 ;  PeopU  v.  Sharp,  107  N.  Y.  427, 
466,  467 ;  PeopU  v.  Qreenwall,  108  K  Y.  296,  301 ;  PeopU 
v.  Shea,  147  K  Y.  78,  98,  99  ;  PeopU  v.  McKane,  143  N.  Y. 
455 ;  People  v.  Murphy,  135  K  Y.  456,  457 ;  Hope  v.  Peo- 
pU, 83  K  Y.  418  ;  Swan  v.  Comm.,  104  Penn.  St  218.)    The 
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acts,  or  declarations,  of  a  supposed  agent,  or  joint  conspirator, 
cannot  be  received  in  evidence  until  proof  has  been  first  given 
to  establish  the  agency,  or  combination.  (Ormsby  v.  People, 
53  K  Y.  472 ;  People  v.  Parish,  4  Den.  153 ;  Cuyler  v. 
McCartney,  33  Barb.  165  ;  40  N.  Y.  221 ;  Jones  v.  Hurlburt, 
39  Barb.  409, 410 ;  People  v.  Pavlik;  20  K  Y.  St.  E.  187, 
191 ;  People  v.  McQuade,  110  N".  Y.  307 ;  People  v.  McKane, 
143  N.  Y.  455.)  It  was  error  to  admit  the  entry  in  Seagrist's 
cash  book  and  reading  it  to  the  jury  as  evidence  in  chief 
against  the  defendant.  (  Voisin  v.  C  M.  Ins.  Co.,  67  Hun, 
365 ;  Russell  v.  //.  R.  R.  R.  Co.,  17  N.  Y.  134 ;  N.  U.  C. 
Bank  v.  Madden,  114  N.  Y.  280 ;  People  v.  Bennett,  49  K 
Y.  137;  Code  Crim.  Proc.  §  527;  People  v.  Williams,  29 
Hun,  520 ;  People  v.  Webster,  59  Hun,  398 ;  People  v.  Gor- 
man, 83  Hun,  605 ;  People  v.  Sweeney,  4  N.  Y.  Crim.  Eep. 
286 ;  People  v.  Myers,  5  N.  Y.  Crim.  Eep.  121,  124;  Peo- 
ple v.  Beach,  87  N.  Y.  508 ;  People  v.  Stephenson,  91  Hun,, 
613.) 

Austen  G.  Fox  and  Daniel  G.  Rollins  for  respondent. 
Under  the  indictment  charging  the  defendant  with  the  com- 
mission of  the  crime,  the  People  could  prove  the  existence  of 
a  general  scheme  by  which  Burns,  the  wardman,  as  McLaugh- 
lin's agent,  should  make  threats  for  the  purpose  of  extorting 
money.  {People  v.  Bliven,  112  N".  Y.  79 ;  People  v.  McKane,. 
143  N.  Y.  455  ;  Spies  v.  People,  122  111.  1,  122 ;  Penal  Code, 
§  29.)  The  fifth  count  of  the  indictment  is  sufficient.  (Code 
Crim.  Proc.  §§  275,  284,  542,  684 ;  People  v.  Laurence,  137 
K  Y.  517;  People  v.  Bliven,  112  1ST.  Y.  79.)  The  court  did 
not  err  in  admitting  evidence  of  transactions  other  than  that 
set  forth  in  the  indictment,  as  tending  to  show  knowledge,  and 
the  existence  of  a  general  scheme  by  which  Burns,  the  ward- 
man,  should  act  in  the  first  police  precinct  as  McLaughlin's 
agent  in  making  threats  for  purposes  of  extortion.  (Rex  v. 
Watson,  2  Stark.  N.  P.  C.  155  ;  People  v.  Tuczkewitz.  149  N. 
Y.  240 ;  Code  Crim.  Proc.  §  392 ;  Rex  v.  Murphy,  8  C.  & 
47 
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P.  306 ;   TJ.  S.  v.  Gooding,  12  Wheat,  468  ;  Atty.-Genl.  v.  Ze 
Merchant,  2  T.  R  201 ;  State  v.  Bawls,  2N.A  McC.  331 ;  1 
Taylor  on  Ev.  [8th  ed.]  §  905 ;  1  Greenl.  on  Ev.  [15th  ed.]  §  234 ; 
Koscoe  Crim.  Ev.  [11th  ed.]  94;  Commonwealth  v.  White, 
145  Mass.  392 ;  Commonwealth  v.  McCarty,  119  Mass.  354 ; 
JPriest  v.  Gorton,  103  Mass.  530  ;  State  v.  Myers,  82  Mo.  558.) 
The  former  transactions  with  Seagrist  were  admissible.     (Cop- 
perman  v.  People,  56  N.  Y.   591 ;    Whiley's  Case,  2  Leach, 
986 ;  Rex  v.   Cooper,  3  Cox  C.  C.  547 ;  Bex  v.  Bdberts,  1 
Campb.  400;  State  v.  Guthrie,  16  Neb.  667.)     The  court  did 
not  err  in  admitting  in  evidence  the  entry  from  the  books  of 
Seagrist  &  Co.     {Moffat  v.  Moffat,  10  Bosw.  468 ;  People 
v.  Gonzalez,  35  N.  Y.  49;  Reg.  v.  Murphy,  8  C.  &  P.  297; 
Curtis  v.  Bradley,  65  Conn.  99 ;  Kemochcm  v.  N.  Y.  E.  R. 
R.  Co.,  128  N.  559;  Mortimer  v.  M.  R.  Co.,  129  K  Y.  81; 
Carter  v.  JV.  Y.  K  R.  R.  Co.,  134  N.  Y.  168;  People  v. 
Murphy,  135  K  Y.  450;  Stevens  v.  Brennan,  79  N.  Y.  254; 
Adams  v.  People,  3  Hun,  654 ;  Mayor,  etc.,  v.  A  J.,  i?.  R. 
Co.,  102  K  Y.  572 ;    Wells  v.  Biggins,  132  N.   Y.  459.) 
The  defendant  is  not  entitled  to  a  reversal  of  the  judgment 
of  conviction  herein  by  reason  of  any  error  that  may  have 
been  committed  by  the  Supreme  Court  in  its  disposition  of  his 
application  made  before  the  commencement  of  the  trial  to 
remove  the  indictment  from  the  Court  of  Oyer  and  Terminer 
of  the  county  of  New  York  to  some  other  Court  of  Oyer  and 
Terminer,  upon  the  ground  that  a  fair  and  impartial  trial 
could  not  be  had  in  New  York  county.     (Code  Crim.  Proc 
§§  346,  347,  416,  433 ;  White  v.  Crow,  110  U.  S.  183 ;  A.  Ins. 
Co.  v.  Barnard,  96  N.  Y.  525 ;  Pinckney  v.  Hcu/erman,  4 
Lans.  376 ;  Brown  on  Juris.  285,  §§  104,  105,  107 ;  Clapp  v. 
Grmes,  26  N.  Y.  418 ;  Gribbon  v.  Freel,  93  K  Y.  93 ;  Hart 
v.  Dubois,  20  Wend.  236;  Bromley  v.  Smith,  2  Hill,  517; 
Hoose  v.  Sherrill,  16  Wend.  33 ;  Bangs  v.  Selden,  13  How. 
Pr.  163 ;  Gdler  v.  Boyt,  7  How.  Pr.  265 ;  Adams  t.  Ash, 
46  Hun,  105.)    The  defendant's  application  for  change  of 
venue  was  properly  denied  on  its  merits.     (ZcforisJcie  v.  Ban- 
der, 1  Caines,  447;  Bowman  v.  Ely,  2  Wend.  250;  Code 
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Crim.  Proc.  §§  344,  345 ;  People  v.  Squire.  4  N.  Y.  Crim.  Eep. 
444 ;  People  v.  Bodine,  7  Hill,  147 ;  People  v.  Vermilyea,  7 
Cow.  108;  People  v.  Wright,  5  How.  Pr.  23;  People  v. 
Sammi8y  3  Hun,  560;  People  v.  Sharp,  5  N.  Y.  Crim, 
Eep.  155.) 

Martin,  J.  The  appellant  was  indicted  for  bribery,  and 
also  for  the  crime  of  extortion.  The  indictment  con- 
tained five  counts.  The  first  four  were  for  bribery  and  the 
last  for  extortion.  He  was  arraigned  upon  this  indictment 
and  pleaded  not  guilty.  Afterwards  he  was  brought  to  trial 
thereon  at  an  Oyer  and  Terminer  held  in  and  for  the  city  and 
county  of  New  York  for  the  crime  of  extortion  only.  The 
trial  commenced  April  15th,  1895,  and  continued  until  May 
11th,  1895,  when  the  jury,  being  unable  to  agree,  was  dis- 
charged. The  court  then  set  the  case  down  for  a  second  trial, 
to  commence  on  the  twentieth  of  the  latter  month. 

On  May  eighteenth  the  appellant  served  upon  the  district 
attorney  notice  of  an  application  to  remove  the  action  before 
trial,  to  be  heard  at  a  Special  Term  held  in  and  for  the  city 
and  county  of  New  York  on  the  third  day  of  June,  1895. 
The  motion  was  upon  the  ground  that  the  appellant  could  not 
obtain  a  fair  and  impartial  trial  in  the  city  and  county  of 
New  York.  It  was  based  upon  the  affidavit  of  the  defendant, 
and  voluminous  papers  attached  to  and  forming  a  part  of  such 
affidavit,  which  tended  to  show  the  existence  of  a  general  prej- 
udice against  the  defendant,  and  that  he  could  not  obtain  a 
fair  and  impartial  trial  in  the  city  and  county  of  New  York. 
There  is  nothing  in  the  motion  papers  or  record  to  indicate 
that  the  motion  was  not  made  in  good  faith,  or  that  the 
defendant  was  guilty  of  any  laches  in  making  such  application* 
Indeed,  considering  the  volume  of  papers  and  their  contents, 
it  is  evident  that  the  defendant  proceeded  with  diligence  and 
in  good  faith. 

The  defendant  also  obtained  from  a  judge  of  the  Supreme 
Court  an  order,  staying  the  proceedings  upon  the  indictment 
until  the  hearing  and  determination  of  his  application. 


372  People  v.  McLaughlin.  [Oct, 

Opinion  of  the  Court,  per  Mabtin,  J.  [Vol.  130. 

At  seven  o'clock  on  the  morning  of  May  twentieth,  the 
district  attorney  served  upon  the  defendant's  attorney  an 
order  made  by  Mr.  Justice  Andrews,  requiring  the  defend- 
ant to  show  cause  at  a  Special  Term  to  be  held  by  Mr.  Justice 
Ingbaham  at  ten  o'clock,  a.  m.,  of  the  same  day,  why  the  time 
for  hearing  the  defendant's  application  should  not  be  changed 
from  June  third  to  May  twentieth,  and  the  motion  be  then 
and  there  forthwith  made. 

This  order  was  based  upon  an  affidavit  of  the  district 
attorney,  which,  without  denying  any  of  the  facts  set  forth  in 
the  affidavit  of  the  defendant  and  the  accompanying  papers, 
stated  what  proceedings  had  already  been  had  in  the  action, 
that  he  believed  a  postponement  of  the  trial  would  prejudice 
the  public  interests,  and  that  he  would  be  ready  to  proceed 
with  the  argument  of  the  motion  to  remove  the  action  before 
trial  on  the  twentieth  of  May  at  eleven  o'clock,  a.  m. 

At  the  time  mentioned  in  the  show  cause  order,  the  defend- 
ant appeared  specially  for  that  purpose,  and  filed  objections 
to  the  hearing  of  the  motion,  which,  among  others,  were  that 
the  proceeding  for  the  change  of  the  place  of  trial  was  & 
special  proceeding  under  the  statute  and  that  the  Supreme 
Court  had  no  power  or  jurisdiction  over  it,  except  such  as  is 
given  by  statute ;  that  the  order  made  by  Mr.  Justice  Andrews 
was  null  and  void ;  that  he  had  no  power  or  jurisdiction  to 
make  it ;  that  the  defendant  desired  to  serve  other  papers  to 
be  used  on  the  application  to  change  the  place  of  trial  that 
were  not,  and  could  not  have  been  previously  prepared ;  that 
his  counsel  could  not  be  present  as  he  was  engaged  in  the 
argument  of  cases  in  the  Court  of  Appeals,  and  several  other 
grounds  apparently  sufficient  to  show  that  the  motion  could 
not  be  properly  made  at  that  time.  The  defendant  then  asked 
to  postpone  the  hearing  of  that  motion  owing  to  the  absence 
of  his  counsel.  This  the  court  denied.  It  then  directed  that 
the  motion  on  the  order  to  show  cause  should  proceed.  The 
court  immediately  ordered  the  defendant  to  make  the  motion 
to  change  the  place  of  trial  then  and  there.  This  he  declined 
to  do,  insisting  that  he  had  the  statutory  right  to  have  it  heard 
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at  the  time  for  which  it  was  noticed,  and  that  for  other  reasons 
stated,  which  seemed  to  be  sufficient,  he  was  unable  to  make 
it  at  an  earlier  time.  The  court  then,  without  any  application 
by  the  defendant  or  in  any  other  way  having  that  motion 
before  it,  denied  the  defendant's  motion  to  change  the  place 
of  trial.  After  denying  the  motion  the  court  also  vacated 
the  stay  of  proceedings  granted  by  Mr.  Justice  Pratt,  with- 
out any  notice  to  the  defendant  of  an  application  for  that 
purpose.  Upon  the  same  day  the  defendant  appealed  from 
the  order  of  the  Special  Term  to  the  General  Term  in  the 
first  department. 

Immediately  after  the  entry  of  the  order  granted  by  the 
Special  Term,  the  court  of  Oyer  and  Terminer,  which  had 
been  awaiting  the  result  of  the  People's  motion,  ordered  the 
second  trial  of  this  action  to  proceed.  Thereupon,  before  any 
proceedings  were  had  in  the  action,  the  defendant  called  the 
attention  of  the  court  to  the  motion  papers  and  stay  of  pro- 
ceedings which  had  been  indorsed  thereon  and  filed  on  the 
preceding  Saturday,  and  objected  to  the  court's  proceeding 
with  the  trial  of  the  action  because  that  application  was  pend- 
ing, and  the  trial  stayed.  A  certified  copy  of  the  order  of  the 
Special  Term  was  then  procured  and  filed,  and  thereupon  the 
defendant's  objections  were  overruled,  to  which  he  duly 
excepted.  The  defendant's  counsel  then  objected  to  proceed- 
ing with  the  trial  upon  the  ground  that  the  order  of  the 
Special  Term  was  illegal  and  void ;  that  the  court  had  no 
power  to  grant  it ;  that  the  stay  of  proceedings  was  in  full 
force  and  effect,  and  that  the  court  had  no  jurisdiction  to  pro- 
ceed with  the  trial  in  violation  of  such  stay  or  to  deprive  the 
defendant  of  his  statutory  right  to  have  his  application  for  a 
change  of  the  place  of  trial  heard  and  determined  as  provided 
by  law.  The  court  overruled  these  objections  and  the  defend- 
ant excepted. 

The  defendant  then  moved  for  a  postponement  of  the  trial 
because  his  senior  counsel  was  engaged  in  the  Court  of 
Appeals  and  read  an  affidavit  in  support  of  that  motion.  The 
facts  stated  in  that  affidavit  were  not  denied  or  contradicted, 
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but  the  court  denied  the  motion,  and  an  exception  was  taken 
by  the  defendant.  The  following  Friday,  May  twenty-fourth, 
before  any  juror  was  sworn,  the  defendant's  counsel,  having 
returned,  objected  to  the  swearing  of  the  jurors  until  the 
defendant's  motion  for  a  change  of  the  place  of  trial  was 
regularly  heard  and  decided  at  the  time  and  place  for  which 
it  had  been  noticed.  This  objection  was  made  upon  all  the 
grounds  stated  in  opposition  to  the  motion  at  Special  Term. 
The  oourt  overruled  it  and  the  defendant  excepted. 

After  the  jury  was  selected,  but  before  the  case  was  opened 
or  any  evidence  given,  the  defendant's  counsel  again  moved  to 
discharge  the  jury  and  postpone  the  trial  on  the  ground  that 
proceeding  with  the  trial  was  in  violation  of  the  stay,  in 
derogation  and  denial  of  the  defendant's  right  to  make  an 
application  to  change  the  place  of  trial ;  that  the  order  of  the 
Special  Term  made  May  twentieth  was  without  jurisdiction 
and  in  violation  of  the  defendant's  right,  and  gave  no  author- 
ity to  the  Oyer  and  Terminer  to  violate  such  stay  or  proceed 
with  the  trial,  and  that  an  appeal  from  such  order  was  pend- 
ing and  no  further  proceedings  should  be  taken  in  the  action 
until  the  hearing  and  determination  of  that  appeal.  The 
court  denied  that  motion  and  the  defendant  excepted. 

The  appellant's  first  contention  is  that  upon  the  reversal  of 
the  order  of  the  Special  Term,  the  Appellate  Division  should 
also  have  reversed  or  set  aside  the  intermediate  trial  and  pro- 
ceedings which  resulted  in  the  defendant's  conviction.  The 
Appellate  Division  unanimously  reversed  the  order,  not  only 
to  the  extent  that  it  denied  the  defendant's  motion  to  change 
the  place  of  trial,  but  ako  so  far  as  it  set  aside  the  stay  of  pro- 
ceedings. From  that  order  no  appeal  has  been  taken  to  this 
court,  except  so  far  as  necessary  to  a  review  of  its  propriety 
in  not  setting  aside  the  proceedings  and  trial,  which  took  place 
intermediate  the  time  when  such  order  was  granted  and  when 
it  was  reversed. 

The  appellant  had  a  right  to  apply  for  a  removal  of  the 
action  to  another  county  before  trial,  upon  the  ground  that  a 
fair  and  impartial  trial  could  not  be  had  in  the  city  and  county 


1896.]  People  v.  McLaughlin.  375 

N.  Y.  Rep.]  Opinion  of  the  Court,  per  Martin,  J. 

of  New  York.  The  right  to  remove  the  place  of  trial  from 
one  county  to  another,  where  a  fair  and  impartial  trial  cannot 
be  had  in  the  county  where  the  indictment  is  pending,  has 
long  existed.  It  existed  at  common  law,  and  was  subsequently 
incorporated  into  the  statutes  of  the  state.  The  provisions  of 
the  Code  of  Criminal  Procedure  upon  the  subject  have  been 
evolved  from  previous  legislation  and,  so  far  as  they  extend, 
now  contain  the  rule  of  law  governing  such  an  application. 

As  they  stood  at  the  time  of  the  trial,  so  far  as  material, 
they  were  as  follows :  "  A  criminal  action,  prosecuted  by 
indictment,  may,  at  any  time  before  trial,  on  the  application 
of  the  defendant,  be  removed  from  the  court  in  which  it  is 
pending,  as  provided  in  this  chapter,  in  the  following  cases : 
*  *  *  2.  From  a  court  of  oyer  and  terminer  or  sessions, 
or  a  city  court  to  the  court  of  oyer  and  terminer  of  another 
county,  on  the  ground  that  a  fair  and  impartial  trial  cannot 
be  had  in  the  county  or  city  where  the  indictment  is  pend- 
ing.^ (§  344.)  If  a  former  trial  has  been  had,  the  indict- 
ment may  be  removed  before  a  new  trial.  (§  345.)  "  The 
application  for  the  order  of  removal  must  be  made  to  the 
supreme  court  at  a  special  term  in  the  district,  upon  notice 
of  at  least  ten  days  to  the  district  attorney  of  the  county  where 
the  indictment  is  pending,  with  a  copy  of  the  affidavits  or 
other  papers  on  which  the  application  is  founded."  (§  346.) 
"  To  enable  the  defendant  to  make  the  application,  a  judge  of 
the  supreme  court  may,  in  his  discretion,  upon  good  cause 
shown  by  affidavit,  make  an  order  staying  the  trial  of  the 
indictment,  until  the  application  can  be  made  and  decided." 
(§  347.) 

That  the  right  thus  given  is  a  substantial  one  and  has  always 
been  regarded  as  of  great  importance  to  a  defendant,  is  mani- 
fest not  only  from  the  time  it  has  existed,  but  also  from  its 
paramount  necessity  to  fairly  protect  his  just  rights  and 
interests.  The  right  of  every  person  accused  of  crime  to  have 
a  fair  and  impartial  trial  before  an  unbiased  court  and  an 
unprejudiced  jury,  is  a  fundamental  principle  of  criminal 
jurisprudence.    For  the  protection  of  persons  accused  of  crime, 
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the  law,  as  a  safeguard  against  local  prejudice,  has  benignly 
provided  this  remedy. 

Under  the  statute,  the  defendant  had  an  absolute  right  to 
apply  to  the  Supreme  Court  for  a  removal  of  the  action  before 
trial  upon  the  ground  relied  upon.  Of  this  he  has  been 
deprived.  Having  thus  been  deprived  of  a  substantial  right, 
and  the  district  attorney  having  proceeded  with  the  trial  of 
the  indictment  which  resulted  in  the  defendant's  conviction, 
in  defiance  of  such  right,  we  are  unable  to  perceive  any  proper 
ground  upon  which  the  action  of  the  Appellate  Division  can 
be  sustained,  so  far  as  it  failed  to  set  aside  the  proceedings  and 
trial,  and  thus  accord  to  the  defendant  the  benefit  of  this  statu- 
tory remedy. 

The  learned  district  attorney,  when  he  insisted  upon  pro- 
ceeding with  the  trial  in  total  disregard  of  this  right,  did  so  at 
his  peril,  although  he  first  obtained  an  improper  and  irregular 
order,  in  form,  setting  aside  the  defendant's  application  and 
stay.  When  that  order  was  reversed,  the  logical  result  of  the 
decision  was  to  invalidate  the  proceedings  intermediate  .the 
order  and  its  reversal.  That  such  a  result  would  necessarily 
follow  seems  obvious,  and  the  district  attorney  must  have 
understood  that  the  regularity  of  the  trial  was  dependent 
upon  the  validity  of  the  order  of  the  Special  Term. 

In  this  case  the  right  to  apply  for  a  change  of  the  place  of 
trial  was  valueless  without  a  stay.  The  stay  was  as  important 
as  the  right  to  apply  for  a  removal  of  the  action.  The  latter 
right  is  absolute,  while  the  former  is  dependent  upon  the  dis- 
cretion of  a  judge.  Still  each  is  so  dependent  upon  the  other 
as  to  indicate  that  the  purpose  of  the  statute  is  that,  subject 
to  the  discretion  of  a  judge,  the  stay  shall  also  be  absolute. 
It  could  hardly  have  been  the  intention  of  the  legislature  to 
do  a  useless  thing  by  granting  a  defendant  the  right  to  make 
an  application  to  remove  an  action  and  apply  for  a  stay,  and 
still  permit  it  to  be  rendered  ineffectual  in  the  manner  pursued 
in  this  case.  Manifestly,  the  purpose  of  this  statute  is  to  give 
a  defendant  the  right  to  make  an  application  for  a  stay,  and 
if  cause  is  shown  which  the  judge  in  his  discretion  regards  as 
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sufficient,  a  stay  may  be  granted  which  confers  upon  him  a 
right  which  should  not  be  disregarded  until  the  hearing  and 
determination  of  the  application,  unless  under  very  exceptional 
and  extraordinary  circumstances.  To  prevent  delay  by 
groundless  motions,  the  legislature  provided  that  such  a  motion 
should  not  delay  the  trial,  unless  a  judge  should  deem  it 
proper  and  so  order.  The  authority  to  determine  that  ques- 
tion is  conferred  upon  the  judge  to  whom  the  application  is 
made. 

"  The  general  rule  is  that  a  party  cannot  appeal  from  one 
judge  to  another  of  co-ordinate  jurisdiction,  by  motion  for 
relief,  from  an  order  or  judgment  against  him,  but  must  seek 
his  remedy  by  appeal  to  a  tribunal  having  appellate  jurisdic- 
tion in  the  premises."  (Kamp  v.  Ramp,  59  N.  Y.  212,  215 ; 
Matter  of  N.  F  &  W.  H.  Co.,  121  K  Y.  319.)  If  this 
were  a  proceeding  in  a  civil  action  section  772  of  the  Code  of 
Civil  Procedure  might  be  sufficient  to  authorize  the  court  to 
vacate  or  modify  the  order.  But  it  was  a  proceeding  in  a 
criminal  action,  and  by  virtue  of  the  provisions  of  section  962 
of  the  Code  of  Criminal  Procedure  is  regulated  by  that  Code 
and  not  by  the  Code  of  Civil  Procedure.  That  section  pro- 
vides :  "  This  Code  applies  to  criminal  actions,  and  to  all  other 
proceedings  in  criminal  cases  which  are  herein  provided  for, 
from  the  time  when  it  takes  effect."  The  right  of  removal  of 
criminal  actions  before  trial  and  the  procedure  to  be  adopted 
are  provided  for  and  regulated  by  the  Code  of  Criminal  Pro- 
cedure. The  Code  of  Criminal  Procedure  further  declares 
that,  "  The  only  mode  of  reviewing  a  judgment  or  order  in  a 
criminal  action,  or  special  proceeding  of  a  criminal  nature,  is 
by  appeal."  (§  515.)  That  section  is  applicable  to  judg- 
ments, orders  and  special  proceedings  which  are  provided  for 
in  the  Code  of  Criminal  Procedure.  (People  ex  rel.  Taylor 
v.  Forbes,  143  K  Y.  219.)  That  being  the  case,  we  think  it 
doubtful  if  one  judge  of  co-ordinate  jurisdiction  is  authorized 
to  vacate  or  interfere  with  such  an  order  made  by  another. 
Where  such  an  application  is  made  before  a  court  presided 
48 
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over  by  another  justice  than  the  one  granting  the  order,  it  is 
practically  an  appeal  from  one  judge  of  co-ordinate  jurisdic- 
tion to  another,  and  we  find  no  such  appeal  provided  for  in 
the  system  of  practice  governing  criminal  proceedings  in  this 
state. 

If,  however,  an  application  had  been  made  to  the  judge  who 
granted  the  order,  perhaps  he  might  have  had  authority  to 
vacate  or  modify  it  on  the  ground  that,  as  the  statute  confer- 
red upon  him  the  power  to  grant  it  in  his  discretion,  it  also 
contained  an  implied  authority  to  vacate  or  modify  it.  Indeed, 
that  appears  to  have  been  the  opinion  of  the  learned  dis- 
trict attorney,  as  he  subsequently  applied  to  Judge  Pratt  to 
vacate  the  stay,  which  was  denied.  In  this  case  the  judge 
who  granted  the  stay  provided  in  the  order  that  the  People 
might  be  heard  upon  the  question  of  its  propriety.  But 
instead  of  availing  himself  of  that  provision,  the  district  attor- 
ney instituted  a  proceeding  before  another  judge,  which  pro- 
ceeded with  severe  and  surprising  celerity  and  resulted  in  a 
denial  of  the  defendant's  rights. 

The  manifest  purpose  of  the  statute  was  to  insure  the 
defendant  an  opportunity  of  having  his  application  heard 
before  trial,  provided  a  judge  of  the  Supreme  Court  should,  in 
the  exercise  of  his  discretion,  grant  a  stay.  By  another  sec- 
tion of  the  Code  of  Criminal  Procedure  a  certificate  of  reason- 
able doubt  by  such  a  judge  operates  as  a  stay  of  proceedings 
upon  appeal.  (§  527.)  Can  it  be  that  where  such  a  certificate 
is  granted,  a  Special  Term  has  jurisdiction  to  set  it  aside  ?  If 
not,  can  it  be  held  that  it  had  jurisdiction  to  set  aside  the  dis- 
cretionary stay  granted  in  this  case  ?  The  purpose  of  the  two 
provisions  is  similar.  One  is  to  provide  for  a  stay  until  an 
appeal  can  be  heard  and  decided.  The  other  is  to  provide  for 
a  stay  until  an  application  can  be  made  and  determined. 

But  it  is  unnecessary  to  further  discuss  the  validity  of  that 
order,  as  the  Appellate  Division  held  it  to  be  improper  and 
reversed  it.  As  that  decision  is  not  appealed  from,  it  must  be 
regarded  as  final  on  this  appeal,  and  cannot  be  reviewed  by 
this  court,  except  to  determine  whether  upon  its  reversal  the 


r 


1896.]  People  v.  McLaughlin.  379 

N.  Y.  Rep.]  Opinion  of  the  Court,  per  Martin,  J. 

court  should  have  granted  the  relief  contended  for  by  the 
appellant. 

The  record  fails  to  disclose  any  reason  for  the  omission  of 
the  Appellate  Division  to  grant  the  defendant  the  relief  to 
which  he  was  apparently  entitled,  but  the  opinion  shows  that 
it  was  not  because  of  the  insufficiency  of  the  papers  upon 
which  the  application  was  made.  That  court,  in  effect,  said 
that  the  papers  were  such  as  to  call  for  serious  and  careful 
consideration  ;  that  many  of  them  were  undoubtedly  of  great 
force  and  might  well  have  led  the  defendant  to  believe  that  it 
was  doubtful  whether  an  impartial  jury  could  be  procured  to 
try  his  case  within  the  county  of  New  York ;  and  that  they 
were  such  as  called  upon  the  court  to  whom  they  were  pre- 
sented to  carefully  weigh  and  consider  them,  if  it  did  not  call 
upon  the  People  to  answer  or  explain  them.  It  then  said : 
"  It  is  apparent  from  the  papers  that  no  such  consideration 
was  had."  After  having,  in  effect,  held  that  the  application 
of  the  defendant  was  proper,  that  the  defendant  was  not 
guilty  of  laches,  that  it  was  made  in  good  faith  and  upon 
papers  which  required  the  deliberate  consideration  of  the 
court,  and  that  the  defendant  was  deprived  of  such  a  con- 
sideration for  which  the  order  should  be  reversed,  it  then 
held  that  the  defendant  had  no  reason  to  complain  because 
the  case  was  tried  before  an  impartial  jury.  How  that  fact 
was  ascertained  it  is  impossible  to  determine.  There  is 
nothing  in  the  record  from  which  6uch  an  inference  can  be 
properly  drawn.  It  may  well  be  that,  so  far  as  could  be  dis- 
cerned from  the  record,  the  jury  might  have  seemed  to  be  an 
impartial  one,  and  yet  the  defendant  have  fallen  far  short  of 
having  a  fair  and  impartial  trial. 

That  jurors  are  sometimes  prejudiced,  and  courts  may  be 
unconsciously  biased  to  the  injury  of  one  of  the  parties,  must 
be  admitted.  Prejudice  is  often  an  insuperable  barrier  to  the 
fair  and  impartial  administration  of  the  law.  Its  influence  is 
subtle,  insidious  and  often  unconsciously  warps  the  judgment 
and  blinds  the  intelligence  of  those  surrounded  by  its  atmos- 
phere.    But  its  presence  can  usually  be  discovered  only  from 
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the  circumstances  and  conditions  which  produce  it.  In  dis- 
cussing this  question  in  another  case  it  was  said :  "  But  there 
cannot  well  be  any  serious  misapprehension  as  to  the  existence 
of  facts  (showing  prejudice  against  the  defendant),  especially 
where  they  are  of  a  public  nature.  The  principal  question  is 
as  to  the  inferences  to  be  drawn  from  them.  It  (the  trial)  is 
the  very  thing  which  the  law  seeks  to  avoid,  when  it  is  seen 
that  the  party  may,  and  probably  will  be  drawn  into  a  trial  by 
a  jury,  who,  under  an  influence  of  which  they  may  themselves 
be  hardly  conscious  —  an  influence  which,  perhaps,  no  human 
sagacity  can  detect  —  may  pronounce  a  verdict  against  him, 
And  conclude  his  rights  forever.  Above  all,  would  it  be  dan- 
gerous to  require  that  he  should  risk  his  trial  by  a  panel 
selected  from  a  community  already  sought  to  be  influenced  by 
the  course  of  the  press;  that  very  panel  being  personally 
appealed  to  by  the  opposite  party's  own  press,  or  one  put  in 
motion  by  him,  or  by  some  other  person."  {People  v.  JLong 
Island  H.  li.  Co.,  4  Parker's  Crim.  K.  602,  604 ;  People  v. 
Webb,  1  Hill,  179.) 

The  papers  in  this  case  disclosed  that,  upon  the  first  trial, 
it  required  three  weeks  to  obtain  a  jury ;  that  its  delibera- 
tions were  attended  by  unusual  excitement  and  even  by 
passion  ;  that  those  voting  for  acquittal  were  threatened  with 
imprisonment  by  their  f ellow6 ; ,  that  it  was  reported  that  after 
their  discharge  their  intelligence,  honesty  and  motives  were 
assailed  in  public  meetings  and  by  the  clergy,  and  that  the 
public  press  joined  in  an  attack  upon  such  jurors  and  upon 
any  prospective  jurors  who  should  so  vote  upon  a  subsequent 
trial.  These  facts,  and  many  others,  are  set  forth  in  minute 
detail  in  the  papers  upon  which  the  defendant  made  his  appli- 
cation. They  are  undenied,  and,  hence,  upon  this  appeal 
must  be  regarded  as  true. 

With  the  condition  of  affairs  set  forth  in  the  moving  papers, 
it  was  impossible,  we  think,  for  the  learned  Appellate  Division 
to  properly  determine  that  the  defendant's  second  trial  was 
fair  and  impartial.  We  are  unable  to  discover  any  process  by 
which   that  court  could   determine   that  there  was  not  an 
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atmosphere  of  prejudice  surrounding  the  court  and  pervading- 
the  jury  box  which  affected,  if  it  did  not  control,  the  result. 
That  the  papers  upon  which  the  motion  was  made  were  suffi- 
cient to  require  a  court  to  seriously  consider  that  question  r 
was  the  unanimous  opinion  of  the  Appellate  Division.  There 
is  nothing  in  the  record  to  show  that  the  same  condition  did 
not  continue  and  exist  at  the  time  of  the  second  trial.  On 
the  contrary,  if  the  record  discloses  anything  upon  the  sub- 
ject, it  serves  to  corroborate  the  statements  contained  in  the 
moving  papers.  Presumptively  the  defendant  was  entitled  to 
the  ordinary  relief  which  would  follow  the  reversal  of  the 
order.  As  it  was  invalid,  the  party  obtaining  it  should  not  be 
permitted  to  retain  any  benefit  derived  from  it  to  the  disad- 
vantage of  the  other  party.  We  can  find  in  the  record,  from 
which  alone  this  question  must  be  determined,  nothing  what- 
ever to  justify  the  learned  court  in  refusing  to  award  to  the- 
defendant  the  benefit  which  naturally  followed  the  reversal  of 
the  order.  We  think  the  court  should  have  set  aside  the  trial 
and  all  proceedings  intermediate  the  granting  of  the  order 
appealed  from  and  its  reversal,  permitted  the  defendant  to 
renew  his  motion  to  change  the  place  of  trial,  and  stayed  the 
proceedings  upon  the  indictment  until  it  was  heard  and 
determined. 

The  appellant  also  contends  that  the  court  erred  in  its  rul- 
ings upon  the  trial  of  challenges  to  jurors :  First.  In  improp- 
erly rejecting  individual  jurors  npon  the  ground  of  a  lack  of 
intelligence,  by  reason  of  their  failure  to  sustain  certain  novel 
and  extraordinary  educational  tests  invented  by  the  prosecu- 
tion; Second.  That  jurors  were  improperly  rejected  for 
alleged  bias ;  Third.  That  disqualified  and  biased  jurors  were 
accepted  and  participated  in  the  verdict ;  Fourth.  That  dis- 
qualified and  biased  jurors  were  accepted,  and  the  defendant 
was  required  to  use  his  peremptory  challenges  to  exclude  them 
from  the  jury;  and,  Fifth.  That  valid  exceptions  to  the 
decisions  of  the  court  were  taken  to  the  admission  or  rejec- 
tion of  testimony  on  the  trial  of  challenges  for  actual  bias  to 
jurors  who  participated  in  the  verdict. 


382  People  v.  McLaughlin.  [Oct., 

Opinion  of  the  Court,  per  Mabtin,  J.  [Vol.  150. 

An  examination  of  the  questions  thus  raised  would  neces- 
sarily involve  the  investigation  of  a  great  number  of  rulings 
made  by  the  trial  court.  As  we  have  reached  the  conclusion 
that  the  judgment  should  be  set  aside  and  vacated  upon  other 
grounds,  we  are  not  required  to  examine  the  various  questions 
presented  by  those  rulings,  as  this  court  has  so  recently  stated 
the  principles  and  rules  relating  to  challenges  of  jurors,  and 
Tiow  far  such  questions  are  reviewable  by  it,  that  it  is  unneces- 
sary to  examine  the  questions  presented  for  the  purpose  of 
establishing  rules  which  should  control  in  future  cases. 

In  passing,  however,  it  may  be  said  that  the  tests  employed 
by  the  district  attorney  for  the  alleged  purpose  of  determin- 
ing the  intelligence  of  jurors  were  unusual,  if  not  extraordi- 
nary. An  examination  of  the  record  discloses  that  the  ques- 
tions asked  the  jurors  were  involved,  complicated  and 
couched  in  language  difficult  to  be  understood  by  persons  who 
were  not  educated  in  the  law. 

While  we  deem  it  unnecessary  to  determine  the  question 
whether  the  tests  thus  employed  raise  a  question  of  law  for 
this  court  to  decide,  or  whether  the  trial  court  by  reason  of 
such  tests  illegally  rejected  jurors  who  should  have  been  per- 
mitted to  act,  yet,  we  think  the  employment  of  extraordinary 
educational  tests  in  the  examination  of  jurors  is  not  to  be 
encouraged.  We  deem  it  better  that  the  ordinary  procedure 
in  such  cases  be  followed,  as  a  departure  from  it  might  lead 
to  errors  which  would  invalidate  the  trial. 

The  appellant  also  urges  that  the  indictment  in  this  case 
was  insufficient,  and  for  that  reason  the  court  ought  to  have 
dismissed  it  and  discharged  the  defendant.  As  we  have 
already  seen,  the  indictment  contained  five  counts,  four 
charging  the  defendant  with  the  crime  of  bribery,  and  the 
fifth  with  the  crime  of  extortion.  Upon  the  first  trial,  the 
district  attorney  elected  to  present  the  case  to  the  jury  upon 
the  fifth  count  of  the  indictment  alone.  On  the  second  trial, 
before  the  case  was  opened,  the  defendant's  counsel  moved  to 
dismiss  the  indictment  and  discharge  the  defendant  upon  the 
ground  that  the  fifth  count  was  insufficient  because  it  did  not 
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contain  the  essential  elements  of  the  crime  of  extortion, 
except  by  reference  to  the  other  counts  in  the  indictment, 
which  were  for  bribery  and  which  the  district  attorney  had 
elected  to  disregard  in  the  presentation  of  the  case  to  the  jury 
upon  the  former  trial.  That  motion  was  denied  upon  the 
ground  that  the  defendant  had  in  effect  consented  to  the 
retention  of  the  bribery. counts  for  the  purpose  of  reference, 
that  the  objection  was  too  late,  and  that  there  were  no  defi- 
ciencies in  the  fifth  count  of  the  indictment.  To  this  ruling 
the  defendant  excepted. 

While  an  indictment  must  contain  every  essential  element 
of  the  crime  charged,  and  the  charge  must  be  made  directly 
and  not  inferentially,  yet,  under  the  circumstances  of  this  case, 
we  are  of  the  opinion  that  the  court  had  the  right,  especially 
upon  the  consent  of  the  defendant,  to  retain  the  first  four 
counts  for  the  purpose  of  explaining  the  reference  contained 
in  the  fifth  count,  and  that  when  retained  for  that  purpose  the 
indictment  was  sufficient. 

The  facts  in  this  case  are  unlike  those  in  the  case  of  People 
v.  Werbin  (27  Hun,  311).  In  that  case  the  indictment  con- 
tained three  counts,  and  after  the  jury  had  retired  a  nolle 
prosequi  was  entered  upon  the  first  and  second  counts,  where- 
upon the  counsel  for  the  defendant  moved  for  his  discharge 
upon  the  ground  that  the  third  count  was  insufficient.  The 
motion  was  denied  and  an  exception  taken.  The  General 
Term  held  in  that  case  that  the  effect  of  the  nolle  prosequi 
was  to  strike  out  the  first  and  second  counts,  and  they  became 
extinct,  and  as  the  third  was  insufficient  it  was  error  to  deny 
the  defendant's .  motion.  In  this  case  the  People  elected  to 
submit  the  case  to  the  jury  upon  the  fifth  count  alone,  and, 
with  the  consent  of  the  defendant,  the  preceding  counts  were 
retained  for  the  purpose  of  reference.  On  the  subsequent 
trial  the  court  refused  to  strike  out  the  preceding  counts,  but 
retained  them  to  explain  the  reference  contained  in  the  fifth 
count.  We  think  the  court  had  the  power  to  retain  such  por- 
tion of  the  preceding  counts  as  was  necessary  to  explain  the 
reference  contained  in  the  fifth  count,  and  that  it  properly 
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denied  the  defendant's  motion.  We  do  not,  however,  pass 
upon  the  question  whether  the  retention  in  the  indictment  of 
the  counts  for  bribery  entitled  the  defendant  to  additional 
peremptory  challenges  to  jurors,  as  that  question  was  not 
raised. 

The  appellant  further  insists  that  the  court  erred  in  allow- 
ing the  People  to  prove  facts  relating  to  other  distinct  and 
disconnected  crimes  as  circumstances  from  which  the  jury  was 
permitted  to  draw  an  inference  that  the  defendant  was  guilty 
of  the  crime  charged  in  the  indictment.  The  last  count  of 
the  indictment  was  for  extortion  from  Francis  W.  Seagrist, 
Jr.,  of  the  sum  of  fifty  dollars  on  November  21,  1891.  To 
maintain  the  action  it  was  necessary  for  the  People  to  prove 
that  the  defendant  had  obtained  the  money  from  Seagrist 
with  his  consent,  induced  by  a  wrongful  use  of  force  or  fear, 
or  under  color  of  official  right.  Fear,  such  as  will  constitute 
extortion,  may  be  induced  by  a  threat  to  do  an  unlawful 
injury  to  the  person  or  property  of  the  individual  threatened. 
(Penal  Code,  §§  552,  553.)  On  the  trial  there  was  no  evi- 
dence that  the  defendant  had  made  any  threat  whatever  to 
Seagrist,  or  that  any  money  was  paid  by  him  to  the  defend- 
ant at  the  time  or  in  relation  to  the  transaction  alleged  in  the 
indictment.  The  evidence  of  Seagrist  was  to  the  effect  that 
he  had  paid  fifty  dollars  to  the  defendant,  or  to  Burns,  but  he 
was  unable  to  testify  to  which  one  he  paid  it.  Thus,  upon 
the  evidence  of  Seagrist,  there  was  no  direct  proof  that  the 
defendant  had  either  made  the  threat,  received  the  money,  or 
had  any  connection  whatever  with  the  crime  for  which  he  was 
indicted  and  tried.  The  People  sought  to  overcome  this 
defect  by  charging  the  defendant  as  a  principal  under  the 
provisions  of  section  29  of  the  Penal  Code.  The  prosecution 
attempted  to  establish  the  defendant's  guilt  on  the  theory  that, 
although  he  neither  made  the  threat  nor  received  the  money, 
he  nevertheless  aided  or  abetted  Burns  in  the  commission  of 
the  crime,  or  directly  or  indirectly  counseled,  commanded, 
induced  or  procured  him  to  commit  it.  To  establish  that 
fact  the    People   were    permitted  to    prove    circumstances 
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and  facts  relating  to  other  separate  crimes  or  transactions 
with  Seagrist  and  other  persons,  in  which  it  was  claimed 
that  the  defendant  and  Burns  had  taken  part,  previously 
and  subsequently  to  the  offense  for  which  the  defendant 
was  tried.  From  this  proof  the  jury  was  permitted  to 
infer  that  Burns  and  the  defendant  acted  jointly  and  with 
a  joint  criminal  purpose  in  those  various  transactions,  and  to 
further  infer  therefrom  that  the  defendant  and  Burns  were 
criminally  associated  in  the  commission  of  the  crime  charged 
in  the  indictment.  These  transactions  were  :  1.  A  transaction 
with  Seagrist  in  August,  1888,  in  which  Burns  threatened  to 
stop  his  work  and  told  him  he  could  not  go  on  until  he  saw 
the  captain,  and  he  paid  the  defendant  fifty  dollars  and  was 
not  further  molested  ;  2.  A  similar  transaction  with  Seagrist 
in  May,  1889,  when  he  paid  the  defendant  one  hundred  dol- 
lars ;  3.  A  transaction  in  February,  1890,  between  Burns  and 
one  Chesley,  the  employer  of  the  witness  Lincoln,  by  which 
the  former  agreed  to  pay  Burns  three  dollars  a  day  for  each 
policeman  detailed  to  suppress  a  strike  that  was  then  in  pro- 
gress by  the  men  in  Chesley's  employ ;  and,  4.  A  transaction  in 
November,  1891,  whereby  Thomas  Galligan  paid  Bums  one 
hundred  dollars  after  the  defendant  had  threatened  to  arrest 
his  carts  if  they  continued  to  drop  dirt  on  the  streets.  The 
only  other  evidence  there  was  bearing  upon  this  question  was 
that  of  Seagrist  as  to  a  conversation  between  him  and  the 
defendant  some  time  in  or  after  the  year  1891. 

The  case  was  submitted  to  the  jury  upon  the  theory  that  it 
might  consider  those  transactions  for  the  purpose  of  establish- 
ing "  a  criminal  agency  "  on  the  part  of  the  defendant  and 
thus  render  him  a  principal  under  the  provisions  of  section 
29  of  the  Penal  Code.  The  judge's  charge  was  to  the  effect 
that  if  they  found  or  inferred  from  the  evidence  as  to  other 
transactions  that  there  was  a  concert  of  action  between  Burns 
and  the  defendant  in  regard  to  them,  they  might  then  infer  a 
like  concert  of  action  in  respect  to  the  crime  charged  in  the 
indictment.  Thus  the  question  is  presented  whether  a  person 
may  be  indicted  and  convicted  as  a  principal  for  a  crime  he 
49 
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did  not  personally  commit,  by  proving  circumstances  from 
which  a  jury  might  infer  that  he  had  been  associated  with 
another  in  other  transactions  or  in  the  commission  of  other 
and  different  crimes,  and  then  permitting  the  jury  to  infer 
from  such  other  inferences  that  he  was  guilty  of  the  crime  for 
which  he  was  tried.  It  is  an  elementary  principle  that  the 
commission  of  one  crime  is  not  admissible  in  evidence  to  estab- 
lish the  guilt  of  a  party  of  another.  But,  if  the  evidence  is 
material  and  relevant  to  the  issue,  it  is  not  inadmissible  simply 
because  it  tends  to  prove  the  defendant  guilty  of  another  crime. 
{Coleman  v.  People,  55  N.  Y.  81;  People  v.  Corbin,  56  N. 
Y.  363 ;  People  v.  Shulman,  80  N.  Y.  376  ;  People  Y.Sharp, 
107  K  Y.  427 ;  People  v.  Greenwall,  108  N.  Y.  296 ;  PeopU 
v.  Shea,  147  N.  Y.  79 ;  People  v.  McEane,  143  K  T.  455; 
People  v.  Murphy,  135  N.  Y.  450 ;  Hope  v.  People,  83  N. 
Y.  418.) 

The  foregoing  authorities  not  only  establish  the  rule  above 
stated,  but  also  practically  determine  what  exceptions  there 
are  to  it. 

There  is,  we  think,  a  clear  and  important  distinction  between 
allowing  evidence  of  the  commission  of  another  crime  to  show 
motive,  intent  or  guilty  knowledge,  or  wrhere  the  crime  proved 
is  an  incident  to,  a  part  of  or  leads  up  to  the  crime  with  which 
a  defendant  is  charged,  and  a  case  where  the  crime  proved  is 
entirely  independent  of  and  disconnected  with  the  crime 
alleged  in  the  indictment. 

We  do  not  think  the  cases  of  People  v.  McEane  or  Hester 
v.  Commonwealth  (85  Penn.  St.  139)  are  in  conflict  with  the 
principle  stated.  The  Ilester  case  is  unlike  the  case  at  bar. 
There  the  People  proved  by  direct  evidence  a  conspiracy 
which  included  the  offense  for  which  the  defendants  were 
tried.  In  the  case  at  bar,  the  People  endeavored  to  establish 
the  existence  of  a  criminal  conspiracy  by  proof  of  other  dis- 
tinct and  separate  transactions. 

It  is  possible  that  the  prosecution  was  properly  allowed  to 
introduce  evidence  as  to  the  commission  of  other  similar 
offenses  or  of  similar  transactions  with  Seagrist,  as  evidence 
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that  the  defendant  and  Burns  were  engaged  in  the  joint  pur- 
pose of  obtaining  money  from  hiin  illegally.  But  the  prose- 
cution was  also  permitted  to  prove  by  the  witness  Lincoln, 
who  was  the  superintendent  of  Chesley,  a  contractor,  that  he 
had  general  charge  of  a  new  building  upon  which  his  employer 
was  doing  the  carpenter  work,  and  that  he  had  about  thirty 
men  at  work  far  him  when  a  strike  occurred ;  that  a  number 
of  years  prior  to  February,  1890,  he  had  known  a  man  on  the 
police  force  named  McLaughlin  who  was  a  detective,  and  had 
occasionally  seen  him  afterwards,- but  he  could  not  say  that  he 
had  been  introduced  to  him,  nor  could  he  identify  the  defend- 
ant as  the  man  ;  and  that  about  a  week  after  the  strike  began 
he  met  James  Burns  on  the  sidewalk.  He  was  then  asked  to 
give  his  conversation  with  James  Burns  on  that  occasion. 
This  was  objected  to,  the  objection  was  overruled,  and  the 
defendant  excepted.  Omitting  that  part  of  the  evidence  of 
the  witness  which  did  not  fall  within  the  defendant's  objec- 
tion, it  was  practically  as  follows  :  "  I  told  James  Burns  I  had 
seen  Michael  Burns,  and  had  some  conversation  with  him,  and 
he  referred  me  to  the  captain.  *  *  *  I  told  him  that  we 
wanted  some  protection  there  for  the  men ;  that  we  could  get 
men  to  go  to  work  if  we  could  have  protection.  He  told  me 
to  go  and  see  the  captain.  He  gave  me  to  understand  that  he 
could  do  nothing  himself  until  I  had  seen  the  captain.  I  went 
and  saw  the  captain  ;  first  precinct,  near  the  foot  of  Beaver 
street.  I  don't  know  as  it  was  the  captain.  I  knew  McLaugh- 
lin by  sight.  I  wouldn't  swear  it  was  him  I  saw  there. 
I  wouldn't  swear  to  that.  I  saw  some  one  there.  I  wouldn't 
swear  that  I  saw  the  captain  there.  It  is  five  years  ago.  I 
have  known  McLaughlin,  at  least  the  man  I  supposed 
McLaughlin,  for  the  last  eight  or  ten  years.  I  wouldn't  swear 
that  I  saw  McLaughlin  in  the  station  house  that  day  I  went 
there.  I  know  a  man  that  I  supposed  was  McLaughlin.  I 
couldn't  swear  that  I  saw  him  in  the  station  house  when  I 
went  down  there."  The  witness  was  then  examined  by  the 
prosecution  as  to  the  contents  of  an  affidavit  he  had  previously 
made,  to  which  the  defendant  objected.     The  court  overruled 
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the  objection,  and  the  defendant  excepted.  In  answer  to  the 
question  relating  to  the  affidavit  he  testified  practically  as 
follows :  "  I  made  a  statement  that  I  knew  a  Captain  McLaugh- 
lin, but  I  don't  know  as  I  do  know  him.  I  don't  know 
whether  it  is  this  Captain  McLaughlin.  That  statement  was 
true  when  I  made  it.  Eight  away,  after  I  had  this  conversa- 
tion with  James  Burns,  I  went  down  to  the  station  house.  I 
asked  for  the  captain.  I  went  to  the  sergeant's  desk.  He 
referred  me  to  the  captain's  room.  I  went  in  there.  I  did 
not  see  the  man  inside  there  whom  I  had  supposed  to  be 
Captain  McLaughlin  from  my  previous  acquaintance.  I  was 
told  it  was  the  captain.  I  am  not  positive  that  was  the  same 
McLaughlin  with  whom  I  had  been  on  speaking  terms.  I 
think  it  was.  I  think  he  had  no  uniform  on,  the  man  I  saw 
there.  I  don't  think  he  had  any  coat  on."  He  was  then 
asked  :  "  Now  tell  us  what  took  place."  This  was  objected 
to  as  incompetent  and  inadmissible,  upon  the  ground  it  was 
not  proved  that  the  defendant  was  there  on  that  occasion,  or 
the  man  whom  he  saw  was  the  defendant.  This  objection  was 
overruled,  and  the  defendant  excepted .  The  witness  answered : 
"  I  told  him  what  I  was  there  for,  and  who  sent  me  there,  and 
he  referred  me  back  to  Burns.  I  told  him  I  was  over  there 
for  men  for  the  strikers.  I  told  him  Burns  had  sent  me 
there.  I  think  I  told  him,  in  substance,  that  I  had  a  con- 
versation with  James  Burns.  I  told  him  we  wanted  pro- 
tection there.  I  will  give  the  exact  words  as  near  as  I 
can.  I  told  him  we  were  having  trouble  at  the  building,  and 
wanted  some  help  there,  and  I  had  seen  Mr.  Burns  and  he 
referred  me  to  him.  He  said :  '  You  go  back  and  see  Burns. 
Whatever  arrangements  he  makes  is  all  right.'  That  is  all  the 
conversation  I  had  with  him.  *  *  *  I  went  back  towards 
the  building.  I  met  James  Burns  between  the  station  house 
and  the  building,  at  the  Morris  building,  on  Beaver  street, 
about  half  way.  I  had  a  conversation  with  him.  I  can  give 
the  substance  of  it."  He  was  then  asked  to  give  the  conversa- 
tion. This  was  objected  to,  overruled  and  an  exception  taken 
by  the  defendant.     The  witness  answered :  "  I  met  him  and  I 
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told  him  that  I  had  been  down  to  the  station  house,  and  he 
was  to  fix  it.  I  think  I  told  him  that  I  had  seen  the  captain. 
*  *  *  He  fixed  it.  He  sent  tip  six  or  seven  men  there ; 
I  don't  know  just  how  many  at  the  time.  We  had  no  more 
trouble.  I  mean  that  James  Burns  sent  up  six  or  seven  police- 
men." He  then  testified :  "  I  met  Mr.  Burns  at  the  Morris 
building.  He  said  he  could  hire  men  there  at  the  rate  of  $3 
a  day,  all  we  wanted.  I  told  him  the  thing  was  pretty  hard, 
I  would  have  to  see  Mr.  Chesley  first.  The  terms  were  finally 
made  at  three  dollars  a  day  for  each  policeman."  This  evi- 
dence was  called  to  the  attention  of  the  jury  in  the  charge  of 
the  judge,  and  submitted  to  them  as  evidence  which  might  be 
considered  upon  the  question  of  the  defendant's  guilt  of  the 
crime  charged. 

The  court  also  permitted  the  witness  Galligan  to  testify  to 
a  conversation  which  occurred  in  November,  1891,  between 
himself  and  the  defendant,  and  also  a  transaction  which  occurred 
between  himself  and  Burns.  He  testified  :  "  I  believe  Burns 
said  something  about  dirtying  the  streets,  and  that  the  captain 
wanted  to  see  me  at  the  station  house,  and  I  had  better  go 
down.  I  went  down  with  Burns  to  the  station  house,  and  when 
I  went  in  on  the  floor  the  captain  was  standing  there,  and  Burns 
said  to  the  captain  :  '  Here  is  the  man  that  is  digging  out  at  the 
corner  of  Fulton  and  Nassau  streets.'  Then  the  captain  said  to 
me  :  '  Do  you  think  that  you  can  come  down  to  this  precinct 
and  do  as  you  please  ? '  I  said  :  i  No,  I  do  not  intend  to  come 
down  and  do  as  I  please.  What  do  you  mean  ? '  He  said  : 
*  You  came  down  here,  and  you  filled  up  Burling  Slip  with 
that  old  rubbish  in  your  building,  and  I  have  had  all  the  mer- 
chants and  everybody  pounding  me  and  running  in  here.  I 
will  arrest  every  cart  of  yours  that  scatters  any  dirt  on  the 
street.  I  will  lock  them  up.'  Then  we  had  it  pretty  hot 
there,  right  and  left,  on  the  floor.  I  can't  remember  the  con- 
versation. I  went  out  and  met  Burns  on  the  street.  Then 
we  walked  along  to  Fulton  street,  back  again  to  the  job,  and 
Burns  asked  me  what  I  was  going  to  do  about  it.  I  said  I 
was  going  to  headquarters  and  see  if  he  could  interfere  with  me 
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iii  that  way.  Then  he  said  :  *  What  are  you  going  to  do  that 
for  ?  I  can  make  that  all  right  —  fix  it  all  right.'  I  asked 
if  $50  would  do  it.  He  said:  ' No,  make  it  $100.'  Then  I 
said  I  would  see  him  next  day.  I  left  Burns  at  Fulton  6treet 
and  started  to  go  to  headquarters.  I  met  somebody  on  the 
way.  I  can't  remember  now  who  it  was.  I  had  a  conversation 
with  him  with  reference  to  the  conversation  I  had  had  down 
town.  Next  day  I  met  Burns.  Then  I  gave  him  $50.  I  paid 
him  two  sums  of  $50.  After  that  there  were  no  further  com- 
plaints." All  this  evidence  was  taken  subject  to  the  defend- 
ant's objection  and  exception. 

On  the  cross-examination  the  witness  testified :  "I  do  not 
mean  that  Captain  McLaughlin  made  any  demand  on  me  for 
any  money.  Nothing  of  the  kind  from  him.  No  intimation 
of  anything  of  the  kind.  The  captain  said  merchants  had 
been  finding  fault ;  that  I  was  not  to  be  allowed  to  scatter  dirt 
upon  the  streets  from  my  carts.  I  know  it  is  a  rule  or  ordi- 
nance here  that  carts  are  not  permitted  to  drop  dirt  in  the 
streets.  I  guess  the  captain  meant  to  require  me  to  obey  the 
laws  and  ordinances  in  that  respect.  I  did  not  see  or  observe 
anything  showing  that  the  captain  had  any  knowledge  of  this 
demand  that  Burns  made  upon  me.  Burns  did  not  ask  me  to 
pay  anything  for  Captain  McLaughlin.  He  did  not  mention 
his  name  in  connection  with  it." 

At  the  close  of  the  People's  case  the  defendant  moved  to 
strike  out  this  testimony.  The  motion  was  denied,  and  the 
defendant  excepted.  This  evidence  was  also  submitted  to  the 
jury  as  evidence  bearing  upon  the  question  of  a  conspiracy  or 
joint  action  between  the  defendant  and  Burns,  and  to  show 
that,  under  section  29  of  the  Penal  Code,  the  defendant  was 
guilty  of  the  crime  charged  in  the  indictment,  although  the 
money  was  not  paid  to  him  but  to  Burns.  The  charge  in  that 
respect  was  excepted  to,  and  there  were  many  other  excep- 
tions to  the  admission  of  the  evidence  and  to  the  language 
employed  by  the  judge  in  charging  the  jury  upon  this  subject, 
which  cannot  be  examined  in  detail  within  the  proper  limits 
of  this  opinion.     It  will  be  seen  from  an  examination  of  the 
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evidence  set  forth,  that  the  People  were  permitted  not  only 
to  show  Burns'  participation  in  these  transactions,  but  also  to 
prove  other  transactions  between  Seagrist  and  the  defendant 
personally,  all  of  which  was  admitted  under  the  defendant's 
objections  and  exceptions. 

The  charge  of  the  learned  trial  judge  seems  to  indicate  that 
he  entertained  the  opinion  that  what  he  denominated  "  crimi- 
nal agency  "  could  be  established  in  the  same  way,  and  by  the 
same  species  of  evidence,  as  may  be  employed  in  a  civil  action 
to  establish  the  relation  of  principal  and  agent  in  favor  of 
third  persons.  We  think  no  such  rule  exists.  We  find  no 
principle  of  criminal  law  which  recognizes  the  relation  of 
principal  and  agent  in  the  sense  in  which  the  term  is  used  in 
reference  to  business  or  commercial  transactions.  It  is  true 
that  in  civil  actions  upon  contract,  the  course  of  dealing  between 
parties  may  be  proved  to  establish  a  general  agency,  but  that 
principle  has  no  place  in  criminal  jurisprudence.  From  such 
evidence  in  civil  actions  a  presumption  is  raised  that  the  rela- 
tion shown  to  exist  in  other  transactions  continues,  or  an 
estoppel  is  created  which  prevents  the  principal  from  denying 
the  agency,  and  hence  is  presumptive  or  conclusive  evidence 
of  that  fact.  No  such  presumption  or  estoppel  arises  in  a 
criminal  case.  There  the  presumption  is  of  innocence,  and 
the  doctrine  of  estoppel.  lias  no  application. 

Manifestly,  this  evidence  was  not  admitted  to  prove  guilty 
knowledge,  intent,  motive  or  notice,  nor  did  the  transactions 
thus  proved  have  any  relation  to  or  connection  with  the  trans- 
action upon  which  the  indictment  was  based.  They  were 
entirely  distinct  and  separate,  had  with  other  persons,  at  other 
times,  under  different  circumstances,  and  constituted  different 
crimes.  They  formed  no  link  in  the  chain  of  circumstances 
or  facts  which  led  up  to  the  transaction  involved,  and  were  no 
part  of  it.  We  think  this  evidence  did  not  fall  within  any 
exception  to  the  general  rule,  and  was,  therefore,  improperly 
received. 

Without  further  discussion  of  this  question,  we  are  of  the 
opinion   that  the  evidence  as  to  other   transactions  in  the 
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instances  to  which  we  have  specially  referred  was  improper, 
and  that  the  court  erred  in  admitting  it  and  charging  the  jury 
that  it  might  take  it  into  consideration  in  determining  the 
guilt  or  innocence  of  the  defendant. 

On  the  trial,  after  the  witness  Seagrist  had  testified  as  to 
the  transaction  which  took  place  between  him  and  the  defend- 
ant, and  stated  that  it  was  upon  Saturday,  November  21, 1891, 
and  two  other  papers  had  been  admitted  in  evidence  to  show 
that  that  was  the  date  of  its  occurrence,  the  court  permitted 
the  People  to  read  in  evidence  a  memorandum  taken  from  the 
cash  book  of  the  witness  which  was  as  follows :  "  November 
21, 1891.  Material.  Paid  to  McLaughlin  for  protection,  per 
Sergeant  Burns,  Ordinance  officer,  $50,"  and  thereupon  the 
book  was  exhibited  to  the  jury.  The  witness  could  tell 
neither  from  his  recollection  nor  from  this  memorandum 
whether  the  fifty  dollars  referred  to  was  paid  to  the  defendant 
or  whether  it  was  paid  to  Burns.  This  book  was  submitted 
to  the  jury  as  proof  in  the  case,  not  to  establish  time  but  as 
independent  evidence  of  the  matters  stated  therein.  An  origi- 
nal entry  or  a  memorandum  made  by  a  witness  at  the  time  of 
a  transaction,  is  admissible  in  evidence  as  auxiliary  to  his  tes- 
timony, only  when  without  its  aid  he  is  unable  to  distinctly 
recollect  the  fact  to  which  it  relates.  The  evidence  is  admitted 
only  as  a  matter  of  necessity.  Where  the  witness  has  a  dis- 
tinct recollection  of  the  essential  facts  to  which  the  entry 
relates,  so  that  primary  common-law  proof  may  be  furnished, 
the  necessity  for  secondary  evidence  does  not  arise  and  it  is 
incompetent.  {Nat.  Ulster  County  Bank  v.  Madden,  114  N. 
Y.  280  ;  Bank  of  Monroe  v.  Culver,  2  Hill,  531 ;  Cole  v. 
Jessvj),  10  N.  Y.  96;  Ilalsey  v.  Sinsebaugk,  15  N.  Y.  485; 
Bussell  v.  //.  B.  B.  B.  Co.,  17  N.  Y.  134 ;  Guy  v.  Mead,  22 
N.  Y.  4(52 ;  Squires  v.  Abbott,  61  N.  Y.  530,  535 ;  Howard 
v.  McDonough,  77  N".  Y.  592  ;  Peck  v.  Valentine,  94  N.  Y. 
569 ;  Mayor,  etc.,  v.  Second  Ave.  B.  B.  Co.,  102  N.  Y.  572, 
580 ;  Brown  v.  Jones,  46  Barb.  400 ;  Meacham  v.  Bell,  51 
Barb.  65  ;  Kennedy  v.  O.  cfe  S.  B.  B.  Co.,  67  Barb.  169, 182.) 

Applying  to  this  question  the  rule  established  by  the  cases 
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cited,  it  is  quite  obvious  that  the  court  erred  in  admitting  this 
evidence.  It  is  true  the  witness  was  unable  to  testify  whether 
he  paid  the  fifty  dollars  to  the  defendant  or  whether  he  paid 
it  to  Burns.  That  was  the  only  part  of  the  transaction  that 
he  testified  he  was  unable  to  remember.  The  question  put  to 
him  was :  "  Have  you  no  memory  now,  even  after  looking  at 
that,  as  to  the  precise  person  to  whom  you  paid  it  ? "  to  which 
he  replied  he  had  not.  The  question  was  not  asked  as  to  his 
memory,  after  looking  at  the  memorandum,  as  to  the  facts 
that  were  stated  therein,  or  as  to  the  time  when  the  transac- 
tion occurred.  Without  further  proof  that  the  witness  could 
not  recollect  the  matters  stated  in  this  memorandum,  it  was 
received  as  primary  evidence  or  evidence  in  chief,  under  the 
defendant's  objection  and  exception.  The  memorandum  was 
as  ambiguous  and  uncertain  as  the  evidence  of  the  witness,  so 
far  as  it  related  to  that  portion  of  the  transaction  in  regard  to 
which  the  witness  was  unable  to  testify.  No  person  by  read- 
ing the  memorandum  can  say  that  it  shows  that  the  money 
was  actually  paid  to  the  defendant,  nor  that  it  was  actually 
paid  to  Burns.  It  was  only  as  to  that  fact  that  it  was  admis- 
sible at  all.  There  is  no  claim  or  pretense  that  as  to  any  other 
portion  of  the  transaction  the  recollection  of  the  witness  was 
at  fault.  The  effect,  then,  of  this  ruling  was  to  admit  in  evi- 
dence a  memorandum,  in  no  way  establishing  the  fact  as  to 
which  the  witness  could  not  recollect,  but  which  tended  to 
prejudice  the  defendant  by  reason  of  a  statement,  not  of  what 
transpired  between  the  witness  and  the  defendant,  or  the  wit- 
ness and  Burns,  but  the  witness'  purpose  in  paying  the  money. 
The  statement,  "  Paid  to  Captain  McLaughlin  for  protection," 
may  have  been  received  by  the  jury  as  evidence  that  the  wit- 
ness paid  the  money  to  McLaughlin,  and  that  he  paid  it  for 
protection,  although  it  found  no  other  sufiicient  proof  of  it. 
Such  a  memorandum,  if  admissible,  could  be  received  only  as 
evidence  of  the  facts  stated  therein,  and  not  as  to  the  conclu- 
sions it  contained.  This  memorandum  contains  what  must 
have  been  the  conclusion  of  the  witness  that  the  payment,  if 
made  to  Bums,  was  a  payment  to  McLaughlin  for  his  protec- 
50 
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tion,  or  if  it  was  a  payment  to  McLaughlin  that  it  was 
for  his  protection  by  Burns.  Had  there  been  no  lapse  in 
the  memory  of  the  witness,  he  could  not  have  been  properly 
permitted  to  state  more  than  the  facts.  He  could  not  have 
testified  that  he  paid  the  money  to  Burns  for  McLaughlin, 
or  that  he  paid  money  to  McLaughlin  for  protection  by 
Burns.  He  could  only  have  testified  to  what  was  said  or  done. 
A  memorandum  made  by  a  witness  cannot  be  admitted  to 
prove  the  conclusions  of  the  witness,  his  purpose,  or  the 
object  of  another  person.  It  is  admissible  only  so  far  as  it 
states  facts  as  to  which  the  memory  of  the  witness  has  failed. 
Any  other  rule  would  be  fraught  with  great  danger,  and  could 
result  only  in  injustice  and  evil  consequences.  "We  think  this 
evidence  was  clearly  inadmissible,  and  that  the  question  was 
fairly  raised  by  the  defendant's  objections  and  exceptions. 

There  are  many  other  exceptions  in  this  case  which  present 
questions  both  interesting  and  important,  but  it  is  quite 
impossible,  within  the  limits  to  which  this  opinion  should  be 
confined,  to  discuss  them  all.  As  the  attention  of  the  parties 
has  already  been  called  to  them  by  the  arguments  and  briefs 
of  counsel  which  have  been  made  and  submitted  upon  the 
appeals  in  this  case,  presumably  any  errors  presented  by  these 
exceptions  will  be  avoided  upon  a  retrial,  and  no  further  dis- 
cussion of  them  at  this  time  is  deemed  necessary. 

These  considerations  lead  to  the  conclusion  that  the  order 
appealed  from  should  be  modified  by  providing  that  all  pro- 
ceedings after  the  motion  papers  to  change  the  place  of  trial 
and  the  stay  granted  by  Judge  Pratt,  were  served,  be  set 
aside,  including  the  trial  and  judgment,  and  judgment  of  the 
Appellate  Division  affirming  the  judgment  of  conviction,  and 
that  the  defendant  have  leave  to  renew  his  application  for  a 
change  of  the  place  of  trial  upon  the  papers  already  served, 
and  such  additional  papers  as  he  may  serve  at  least  ten  days 
before  the  time  for  the  hearing  of  such  motion,  and  that  such 
motion  may  be  brought  to  a  hearing  before  a  Special  Term 
held  in  and  for  the  city  and  county  of  New  York  upon  ten 
days'  notice  by  either  party ;  that  the  stay  be  continued  until 
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the  hearing  and  determination  of  such  application,  and,  as  so 
modified,  that  the  order  be  affirmed,  and  that  the  judgment 
appealed  from  and  the  judgment  of  conviction  be  reversed 
and  a  new  trial  granted. 

All  concur,  except  that  as  to  the  admissibility  of  evidence 
of  other  transactions  Andrews,  Ch.  J.,  Bartlett  and  Vann, 
JJ.,  express  no  opinion ;  and  Gray,  J.,  dissents,  except  as  to 
sufficiency  of  indictment. 

Judgment  accordingly. 


Henry  Otten,  Respondent,  v.  The  Manhattan  Railway 
Company,  Appellant. 

1 .  Court  op  Appeals  —  Jurisdiction  —  Order  Granting  New  Trial 
on  Exceptions  —  Constitution,  Art.  6,  §  9  —  Code  Civ.  Proc.  §  1022. 
An  order  granting  a  new  trial  on  exceptions,  within  the  meaning  of  the 
clause  of  the  Constitution  (Art.  6,  §  9)  which  authorizes  appeals,  as  of 
right,  to  the  Court  of  Appeals,  from  orders  of  the  Appellate  Division  of 
the  Supreme  Court,  "  granting  new  trials  on  exceptions,  where  the  appel- 
lants stipulate  that  upon  affirmance  judgment  absolute  shall  be  rendered 
against  them,"  may  be  founded  on  an  exception  filed,  as  provided  by  the 
Code  of  Civil  Procedure  (§  1022),  to  a  decision  which  does  not  state  sepa- 
rately the  facts  found. 

2.  Appeals  from  Orders  Granting  New  Trial.  An  appeal  from  an 
order  of  reversal  of  the  Appellate  Division,  made  by  a  divided  vote,  grant- 
ing a  new  trial,  on  exception  filed,  in  an  action  tried  by  the  court  or  a  referee, 
and  stating  that  it  is  upon  questions  of  fact,  or  questions  of  fact  and  law, 
raises  a  question  of  law  as  to  whether  there  was  any  evidence  to  support  the 
view  of  the  Appellate  Division,  and  if  there  is  no  material  question  of  fact 
appearing  in  the  record,  the  Court  of  Appeals  has  power  to  review;  but 
if  it  appears  that  there  was  any  material  and  controverted  question  of 
fact,  and,  hence,  that  the  Appellate  Division  had  power  to  reverse  upon 
the  facts,  its  decision  is  final,  and  the  Court  of  Appeals  must,  by  force  of 
the  restriction  of  its  jurisdiction  to  the  review  of  questions  of  law, 
affirm  the  order  or  dismiss  the  appeal  therefrom. 

3.  Elevated  Railroad  Action  —  Appeal  from  Order  Granting 
New  Trial  —  Question  of  Excess  of  Injury  over  Benefits.  When, 
in  one  of  the  usual  actions  against  an  elevated  railroad  company  for  an 
injunction  and  damages,  the  Special  Term  decides  that  the  railroad  has 
inflicted  no  injury  upon  the  property  of  the  plaintiff  when  the  benefits  are 
taken  into  account,  and  dismisses  the  complaint  by  a  decision  which  does 
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not  state  the  facts  separately,  and  the  plaintiff  files  an  exception  to  the 
decision,  an  appeal  to  the  Court  of  Appeals  from  an  order  of  the  Appel- 
late Division,  not  made  by  unanimous  vote,  reversing  the  judgment  and 
granting  a  new  trial  •*  upon  questions  of  fact  and  law,"  raises  the  ques- 
tion whether  there  was  any  substantial  evidence  of  excess  of  injury;  and 
if  an  examination  of  the  record  discloses  any  evidence  which  shows  that  a 
question  of  fact  was  presented  for  determination,  the  decision  of  the 
Appellate  Division  is  final,  and  the  appeal  therefrom  will  be  dismissed. 
Otten  v.  ManJiattan  R.  Co.,  2  App.  Div.  896,  appeal  dismissed. 

(Argued  May  26,  1896;  decided  October  20,  1896.) 

Appeal  from  order  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  March  24, 1896, 
which  reversed  on  questions  of  fact  and  law  a  judgment  in 
favor  of  defendant,  entered  upon  a  decision  of  the  Superior 
Court  of  the  city  of  New  York  at  Special  Term,  dismissing 
the  complaint,  and  granted  a  new  trial. 

The  nature  of  the  action,  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

John  F.  Dillon  and  Julien  T.  Davies  for  appellant.  This 
court  has  jurisdiction  of  the  appeal.  (Const.  N.  Y.  art.  6, §9; 
Code  Civ.  Proc.  §§  190,  1022,  1337;  Baldwin's  Bank  of 
Penn  Yan  v.  Butler,  133  K  Y.  564 ;  Bohm  v.  M.  K  B. 
Co.,  129  N.  Y.  576  ;  131  N.  Y.  520  ;  Harris  v.  Burdett,  73 
N.  Y.  136;  Wright  v.  Hunter,  46  1ST.  Y.  412;  Sands  v. 
Croohe,  46  K  Y.  568;  Snebley  v.  Conner,  78  N.  Y.  218;  J. 
Nat.  Bank  v.  Wheelock,  82  N.  Y.  119 ;  Chapman  v.  Com- 
stock,  134  N.  Y.  509 ;  Pilaris  v.  Gere,  107  N.  Y.  231 ;  Mar- 
tin  v.  N.  Y.  L.  Ins.  Co.,  148  K  Y.  117.) 

William  W.  Badger  for  respondent.  The  order  appealed 
from  grants  a  new  trial  and  recites  that  the  judgment  against 
plaintiff  is  in  all  things  "  reversed  on  questions  of  fact  and  of 
law."  This  appeal  should,  therefore,  be  dismissed.  (Const, 
of  N.  Y.  art.  6,  §  9 ;  Code  Civ.  Proc.  §§  190, 191, 1337, 1338 ; 
Koehler  v.  Hughes,  148  N.  Y.  507 ;  Boyle  v.  N.  Y,  L.Edk 
W.  B.  R.  Co.,  115  K  Y.  636 ;  109  K  Y.  650 ;  143  N.  Y.  675; 
119  N.  Y.  626;  127  N.  Y.  643.) 
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Yann,  J.  This  is  the  usual  action  for  an  injunction  and 
damages  against  an  elevated  railroad  company  in  the  city  of 
New  York.  The  premises  in  question  consist  of  two  lots  of 
land  situated  upon  the  easterly  side  of  Ninth,  or  Columbua 
avenue,  each  with  a  frontage  of  twenty-five  and  a  depth  of 
seventy-four  feet.  The  buildings  standing  upon  these  lots  are 
two  five-story  houses  erected  in  1887,  of  the  same  size  and 
value,  each  twenty-five  by  sixty  feet  and  numbered  respec- 
tively 783  and  785.  There  are  stores  on  the  ground  floor,  with 
two  suites  of  five  rooms  each  on  the  four  floors  above.  The 
plaintiff  purchased  the  property,  substantially  as  it  now  is, 
in  1888  for  $43,000,  and  at  the  time  of  the  trial  it  was  all 
rented  and  produced  annually  an  aggregate  of  $4,260.  The 
apartments  at  the  rear,  which  have  light  and  air  without 
obstruction,  rent  for  the  same  amount  as  those  in  front. 

When  this  action  was  commenced  in  January,  1891,  the 
railroad  of  the  defendant,  which  was  built  in  1879,  consisted 
of  a  double  track  forty-seven  feet  and  seven  inches  above  the 
surface  of  the  street,  or  on  the  same  level  as  the  window  sills 
in  the  fifth  story  of  plaintiff's  houses.  When  the  action  waa 
tried  in  March,  1894,  there  was  a  third  track,  as  was  proved 
without  objection,  used  for  express  trains,  which  ran  at  short 
intervals  at  the  rate  of  thirty  miles  an  hour.  They  did  not 
stop  within  a  long  distance  of  the  premises  in  question,  which 
are  between  98th  and  99th  streets,  and  substantially  equidis- 
tant from  the  nearest  stations  at  93d  and  104th  streets,  where 
the  regular  trains,  running  on  the  double  tracks,  were  in  the 
habit  of  stopping.  The  structure  upon  which  the  tracks  are 
laid  is  in  the  usual  form  and  substantially  covers  the  front  of 
plaintiff's  property,  while  the  three  tracks  and  the  track  walks 
cover  a  large  part  of  the  street  below.  Access  is  obstructed 
as  usual,  while  light  and  air  are  obstructed  more  than  usual. 

The  locality  was  undeveloped  until  after  the  road  was  built,. 
when  building  began  and  rapidly  increased,  while  values 
increased  from  $2,000  a  lot  in  1878  to  $16,000  and  over  at  the 
time  of  the  trial.  The  population  of  the  district  has  grown 
with  surprising  swiftness,  as  indicated  by  the  sale  of  tickets  at. 
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the  93d  street  station,  which  in  1881  amounted  to  265,272, 
while  in  1893  it  had  increased  to  3,115,060.  The  trial  court 
did  not  separately  state  the  facts  found,  but  in  stating  the 
grounds  upon  which  the  issues  were  decided  held  "that 
although  the  plaintiff's  easements  have  been  interfered  with 
by  the  defendant,  the  plaintiff  has  been  fully  compensated 
therefor  by  the  resulting  benefits  of  defendant's  acts,  and  has 
suffered  no  pecuniary  injury  for  which  he  is  entitled  to  com- 
pensation ;  and,  since  the  defendant's  road  has  been  built  with 
full  authority  of  law  and  now  exists  and  is  being  operated  by 
like  authority,  the  plaintiff  has  no  equitable  cause  of  action ; 
and  that  the  plaintiff  has  failed  to  show  any  loss  of  rental 
values  due  to  the  defendant's  acts  during  his  ownership." 

Judgment  was  directed  dismissing  the  complaint,  but  with- 
out costs.  The  Appellate  Division  reversed  the  judgment  on 
questions  of  fact  and  of  law,  upon  the  ground  that  the 
value  of  the  premises  in  question  should  be  ascertained  as 
of  the  time  of  the  trial ;  that  the  court  should  consider 
whether  the  operation  of  the  defendant's  road  is  a  present 
benefit,  without  regard  to  the  benefits  which  have  resulted  in 
the  past,  and  that  as  now  operated  the  railroad  is  of  no  sub. 
stantial  benefit  to  the  property  of  the  plaintiff,  owing  to  other 
means  of  access,  while  its  operation  and  maintenance  are  a 
substantial  injury.  (2  App.  Div.  Rep.  396.)  One  of  the 
learned  justices  dissented.  The  defendant  appealed  from  the 
order  of  reversal,  and  gave  the  usual  stipulation  for  judgment 
absolute  if  the  order  should  be  affirmed. 

At  the  outset  our  power  to  review  is  challenged  by  the 
respondent  upon  the  ground  that  the  Appellate  Division 
reversed  the  judgment  of  the  Special  Term,  as  stated  in 
the  order  from  which  this  appeal  is  taken,  upon  the  facts  as 
well  as  the  law.  Our  present  Constitution,  after  limiting  the 
jurisdiction  of  this  court  to  the  review  of  questions  of  law, 
provides  that  "no  unanimous  decision  of  the  Appellate 
Division  of  the  Supreme  Court  that  there  is  evidence  support- 
ing or  tending  to  sustain  a  finding  of  fact,  or  a  verdict  not 
directed   by   the  court,  shall  be  reviewed   by   the  Court  of 
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Appeals."  (Const,  art.  VI,  §  9.)  This  has  no  application  to 
the  case  before  us,  because  the  decision  of  the  Appellate 
Division  was  not  unanimous,  and  instead  of  affirming,  it 
reversed  the  findings  of  the  court  below.  The  next  sentence, 
however,  of  the  same  section  is  more  important,  as  it  is  the 
basis  of  our  present  jurisdiction,  which  is  both  conferred  and 
limited  by  it,  in  these  words,  viz. :  "  Except  where  the  judg- 
ment is  of  death,  appeals  may  be  taken,  as  of  right,  to  the  said 
court  only  from  judgments  or  orders  finally  determining  actions 
or  special  proceedings,  and  from  orders  granting  new  trials  on 
exceptions,  where  the  appellants  stipulate  that  upon  affirmance 
judgment  absolute  shall  be  rendered  against  them."  The 
order  in  question  did  not  finally  determine  an  action  or  special 
proceeding,  as  it  granted  a  new  trial,  so  that  the  first  question 
is  whether  it  granted  a  new  trial  "on  exceptions."  The 
decision  of  the  Special  Term  was  in  accordance  with  that  part 
of  section  1022  of  the  Code,  which  authorizes  the  trial  court 
to  "  file  a  decision,  stating  concisely  the  grounds  upon  which 
the  issues  have  been  decided,  and  direct  the  judgment  to  be 
entered  thereon."  After  a  decision  of  this  character,  as  the 
section  further  provides,  "the  defeated  party  may  file  an 
exception  to  such  decision,  in  which  case,  on  an  appeal  from 
the  judgment  entered  thereon  upon  a  case  containing  excep- 
tions, the  Appellate  Division  of  the  Supreme  Court  shall 
review  all  questions  of  fact  and  of  law,  and  may  either  modify 
or  affirm  the  judgment  or  order  appealed  from,  award  a  new 
trial,  or  grant  to  either  party  the  judgment  which  the  facts 
warrant."  If  the  "  exception  "  thus  authorized  has  the  same 
meaning  as  the  word  "  exceptions,"  as  used  in  the  Constitu- 
tion, it  must  follow  that  a  new  trial  granted  on  exceptions, 
within  the  meaning  of  that  instrument,  may  be  founded  on  an 
exception  of  this  kind.  We  see  no  reason  for  any  difference  in 
the  meaning  of  the  same  word,  as  thus  used  in  the  Constitution 
and  the  Code.  It  appeared  in  section  1022  when  the  Constitu- 
tion was  framed.  Its  function  under  that  section  is  the  gen- 
eral function  of  an  exception,  which  is  a  protest  against  the 
decision  of  a  court.     (Sterrett  v.  Third  Nat.  Bank,  122  K  Y. 
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659,  662).  It  is  not  a  substitute  for  a  notice  of  appeal,  which 
instead  of  being  dispensed  with,  is  expressly  required  by  the 
same  sentence  that  authorizes  the  exception  to  be  filed.  Its 
office  is  apparently  the  same  as  that  of  the  exceptions  men- 
tioned in  section  994  of  the  Code,  which  makes  provision  for 
excepting  to  a  decision  of  a  court  or  referee  where  the  facts 
found  are  separately  stated.  It  was  by  virtue  of  this  excep- 
tion alone  that  the  Appellate  Division  had  power  to  review 
either  the  facts  or  the  law,  and  the  order  of  reversal,  which 
could  not  have  been  made  if  the  exception  had  not  been  filed, 
is,  as  we  think,  an  order  granted  on  an  exception.  (Bald- 
win's Bank  of  Penn  Yan  v.  Butler,  133  N.  Y.  564.) 

It  is  further  insisted  that  we  have  no  power  to  review  an 
order  of  the  Appellate  Division  reversing  a  judgment  on  the 
facts,  because  it  is  provided  by  section  1337  that  an  appeal  to 
this  court  from  an  order  granting  a  new  trial  brings  up  for 
review  by  us  "  only  questions  of  law."  The  same  section, 
however,  provides  that  where  the  justices  of  the  Appellate 
Division  are  divided  upon  the  question  whether  there  is  evi- 
dence supporting  or  tending  to  support  a  finding,  a  question 
for  review  is  presented.  The  only  other  section  that  is 
claimed  to  throw  any  light  upon  the  question  is  number  133S, 
which  in  its  present  form  has  no  application,  but  the  omission 
by  the  amendment  of  1895  (L.  1895,  ch.  946)  of  the  last  sen- 
tence is  insisted  upon  as  significant.  As  it  now  stands  the 
section  simply  provides  that  upon  an  appeal  to  this  court  from 
an  order  granting  a  new  trial,  after  a  decision  by  a  court  or 
referee,  it  must  be  presumed  that  the  reversal  was  not  upon  a 
question  of  fact  unless  the  contrary  clearly  appears  in  the 
body  of  the  order,  but  as  it  stood  prior  to  January  1,  1896,  it 
further  provided  that  upon  an  appeal  from  such  an  order  this 
court  should  review  the  decision  of  the  court  below  upon  the 
questions  of  fact  as  well  as  the  questions  of  law. 

It  is  clear  that  we  have  no  power  to  review  a  question  of 
fact  in  a  civil  case  and  that  our  jurisdiction  is  limited  both  by 
the  Constitution  and  the  statute  to  questions  of  law.  "When 
the  Appellate  Division  affirms  unanimously  upon  the  facts  we 
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cannot  look  into  the  record  to  see  whether  there  was  any  evi- 
dence to  snstain  the  findings,  for  the  Constitution  forbids  it. 
When  the  Appellate  Division  reverses  upon  the  facts  there  is 
no  constitutional  inhibition,  and  a  question  of  law  arises  as  to 
whether  there  was  any  evidence  to  support  the  view  of  that 
court.  If  it  appears  that  there  was  any  material  and  contro- 
verted question  of  fact,  the  decision  thereof  by  the  Appel- 
late Division  is  final.  We  cannot  now  review  a  decision  upon 
a  question  of  fact  when  the  judgment  is  of  reversal  any  more 
than  we  formerly  could  when  it  was  of  affirmance,  except 
that  if  there  is  no  material  question  of  fact  appearing  in  the 
record  we  have  jurisdiction  to  review,  because  in  that  case  the 
Appellate  Division  would  have  had  no  jurisdiction  to  reverse. 
As  was  justly  observed  by  counsel,  an  appellate  court  cannot 
invest  itself  with  jurisdiction  to  reverse  a  lawful  judgment 
free  from  legal  error  by  the  mere  assertion  that  it  reverses 
upon  the  facts  when  the  record  shows  that  there  are  no  ques- 
tions of  fact  upon  which  to  base  a  reversal.  It  cannot  create 
a  question  of  fact  by  declaring  that  there  is  one,  nor,  by 
assuming  to  reverse  on  the  facts,  reverse  a  determination  that 
does  not  involve  a  question  of  fact.  Whether  there  is  a  ques- 
tion of  fact  in  a  case  is  always  a  question  of  law,  depending 
possibly  upon  a  conflict  of  evidence  and  possibly  upon  con- 
flicting inferences  which  may  be  drawn  from  uncontradicted 
evidence.  Unless  there  was  a  material  question  of  fact  the 
reversal  was  an  unlawful  exercise  of  judicial  power,  and  con- 
stituted an  error  that  may  be  corrected  by  this  court.  This  is 
substantially  the  position  of  the  learned  counsel  for  the  appel- 
lant, and  the  question,  as  correctly  stated  by  them,  is  whether 
any  view,  which  may  fairly  be  taken  of  the  evidence,  sup- 
ports the  determination  appealed  from.  In  other  words,  as 
the  Special  Term  has  decided  that  the  defendant's  railroad 
has  inflicted  no  injury  upon  the  property  of  the  plaintiff  when 
the  benefits  are  taken  into  account,  while  the  Appellate  Divis- 
ion has  decided  the  other  way,  the  question  is  whether  there 
was  any  substantial  evidence  of  excess  of  injury.  If  there 
51 


402  Otten  v.  Manhattan  R.  Co.  [Oct., 

Opinion  of  the  Court,  per  Vann,  J.  [Vol.  150. 

was  not,  it  was  error  for  the  Appellate  Division  to  reverse, 
but  if  there  was,  we  cannot  weigh  it  or  review  it,  but  must 
affirm  the  order  or  dismiss  the  appeal.  Our  examination  is, 
therefore,  confined  to  the  inquiry  whether  there  is  any  evi- 
dence in  the  record  which,  not  according  to  our  view,  but 
According  to  any  reasonable  view  that  may  be  taken,  supports 
the  conclusion  of  the  Appellate  Division. 

There  was  an  abundance  of  evidence  tending  to  show  that 
the  erection  and  operation  of  the  defendant's  road  conferred 
great  benefit  upon  the  plaintiff's  property  before  he  became 
the  owner  thereof.  The  conclusion  is  irresistible  that  the 
road  built  up  and  developed  the  section  much  faster  than  if  it 
had  been  left  to  its  normal  growth.  There  was  some  evi- 
dence, all  of  which  was  received  without  objection,  tending  to 
show  that  the  benefits  conferred  belong  to  the  past  and  were 
mainly  reaped  by  former  owners ;  that  few  or  none  of  them 
now  exist,  and  that  the  injuries  have  greatly  increased  since 
the  plaintiff  purchased  the  property.  There  was  evidence 
relating  to  new  means  of  access  to  the  effect  that  before  the 
elevated  road  was  built  no  public  conveyance  ran  to  the 
locality,  except  the  old  stages,  which  were  not  further 
described,  and  the  Eighth  avenue  horse  cars,  which  were  from 
an  hour  upward  in  getting  downtown.  In  response  to  a  ques- 
tion asked  by  defendant's  counsel  as  to  how  many  surface 
roads  now  run  into  that  region,  one  witness  answered  as  fol- 
lows :  u  They  run  up  Tenth  avenue  and  up  the  Boule- 
vard and  they  run  up  Eighth  avenue.  They  are  building  a 
road  up  Ninth  avenue  now,  but  it  is  not  yet  running,  a  cable 
road.  The  Boulevard  intersects  with  several  lines  and  nearly 
every  other  avenue  has  a  surface  line."  A  more  specific 
answer  was  given  by  another  witness  to  a  similar  question 
.also  put  by  counsel  for  defendant,  in  these  words:  "They 
have  the  Eighth  avenue  cars.  On  Amsterdam  avenue  they 
have  the  Ninth,  Tenth  and  Sixth  avenue  horse  cars.  On  the 
Boulevard  is  the  Boulevard  and  Forty-second  street  line  and 
at  present  they  are  building  a  cable  road  on  Columbus  avenue 
which  is  a  continuation  of  the  present  Broadway  road.    On 
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the  first  of  May  (1894)  the  Sixth  avenue  cars  will  be  moved 
over  from  Amsterdam  avenue  to  the  cable  line  until  the  cable 
is  ready  to  run.  The  tracks  are  laid  now  up  to  about  Eigh- 
tieth street  and  from  there  they  have  torn  up  the  street  and 
are  at  work  up  as  far  as  Ninety-third  street "  (where  one  of 
defendant's  stations  nearest  to  plaintiffs  property  is  situated). 
u  Of  the  present  lines  now  in  operation  the  one  which 
furnishes  the  most  speedy  means  of  getting  from  the  house, 
No.  790  Columbus  avenue,  to  the  downtown  business  district 
is  the  elevated  road.  Aside  from  the  elevated  road  I  should 
think  (prefer),  the  Sixth  avenue  line  and  change  to  the  cable 
on  Seventh  avenue.  I  havo  tried  to  see  how  long  it  took  to 
go  downtown  by  that  means.  I  took  it  from  Seventy-Eighth 
street  *  *  *  in  the  evening  and  went  down  to  the  Bat- 
tery and  back  shortly  after  the  road  was  opened.  It  took  me, 
including  the  horse  cars  and  cable,  I  think,  fifty-one  minutes 
from  the  corner  of  Seventy-eighth  street  to  Whitehall,  but 
that  was  at  night  when  the  street  was  comparatively  free. 
*  *  *  With  the  Ninth  avenue  (elevated)  line  it  can  be 
done  in  about  forty  minutes  from  Eighty-first  street  station  to 
Battery  place,  which  is  the  nearest  to  the  other  point,  and  by 
the  Sixth  avenue  line  there  is  a  difference  of  about  five 
minutes.  That  would  include  the  walking  from  78th  to  81st 
street  station.  I  have  timed  myself  when  I  had  appointments." 
There  was  other  evidence  of  a  similar  character,  but  none 
more  specific.  The  learned  Appellate  Division  seems  to  have 
taken  judicial  notice  of  the  fact  that  the  cable  road  now  runs 
by  the  property  of  the  plaintiff,  and  although  the  defendant's 
counsel,  with  great  fairness,  admits  the  fact,  he  insists  that  it 
cannot  be  taken  into  account  upon  this  appeal,  because  it  does 
not  appear  in  the  record.  We  think  this  is  the  correct  view, 
and  we  shall  allude  to  the  fact  only  as  a  probability  springing 
from  facts  duly  proved  and  for  the  purpose  of  illustration. 

There  was  evidence  of  fresh  physical  injury,  such  as  the 
existence  of  a  third  track  and  the  running  of  express  trains 
thereon  at  a  high  rate  of  speed,  without  stopping  within  a  mile 
or  two  of  plaintiff's  property.    While  this  was  not  alleged  in  the 
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complaint,  as  it  was  received  without  objection  and  no  motion 
was  made  to  strike  it  out,  the  parties  are  presumed  to  havs 
consented  that  the  court  should  consider  it,  and  it  was  the  duty 
of  the  court  to  consider  it  the  same  as  any  other  evidence  in 
the  case.  [Frear  v.  Sweet,  118  N.  Y.  454.)  There  was  soma 
evidence  of  inequality  in  the  distribution  of  the  increase  of 
values  which  followed  the  building  of  defendant's  road.  Ons 
witness,  whose  testimony  is  at  variance  with  that  of  all  th8 
others  who  spoke  upon  the  subject,  produced  figures  and  evi- 
dence of  values  tending  to  show  that  the  increase  on  Ninth 
avenue  was  somewhat  greater  than  it  was  on  Eighth  avenue, 
but  considerably  less  than  it  was  on  Tenth  avenue.  The 
learned  trial  judge  seems  to  have  been  somewhat  impressed  by 
this  evidence,  as  he  observed  in  his  opinion  that  "  the  increase 
in  values,  except  for  certain  business  purposes,  has  been  more 
substantial  a  few  hundred  feet  from  the  road.  This  is  due  to 
the  fact  that  property  sufficiently  removed  from  the  road  to 
escape  its  disadvantages,  gathers  practically  all  the  benefits 
that  accrue  to  abutting  property."  Still  he  reached  the  con- 
clusion that  the  plaintiffs  property  had  shared  in  the  general 
increase  of  values,  which  affected  the  property  in  the  vicinity 
off  the  line  of  the  defendant's  road,  to  a  degree  that  overcame 
all  damages  sustained. 

The  Appellate  Division  was  of  the  opinion  that  the  prop- 
erty on  Columbus  avenue,  in  front  of  defendant's  road,  had 
increased  in  value  at  a  much  smaller  ratio  than  property  in  the 
adjoining  streets,  and  that  the  benefit  accruing  to  the  locality 
by  reason  of  the  growth  of  the  city  had  fallen  largely  upon 
property  in  the  adjacent  streets,  and  in  a  comparatively  small 
degree  on  that  abutting  upon  the  avenue  over  which  the  ele- 
vated railway  passes.  There  was  evidence,  although  slight, 
of  loss  of  rental  value.  The  plaintiff  testified  that  shortly 
after  he  purchased  his  houses  he  was  forced  to  reduce  the  rent 
on  each  of  his  sixteen  apartments  at  the  rate  of  two  dollars  a 
month,  because  they  would  not  rent  for  more,  and  they  have 
not  at  any  time  since.  It  also  appeared  that  apartments  on 
streets  near  by  rented  for  more  than  those  of  plaintiff,  but 
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they  were  somewhat  better  finished  and  had  more  modern 
improvements. 

We  have  now  alluded  briefly  to  the  evidence  upon  which 
the  reversal  by  the  learned  Appellate  Division  was  founded. 
We  think  that  it  presented  a  question  of  fact  for  determina- 
tion by  the  Special  Term,  and  hence  that  the  Appellate 
Division  had  the  power  to  reverse  upon  the  facts.  We  are 
not  permitted  to  say  whether  that  power  was  discreetly  exer- 
cised or  not.  We  simply  decide  that  it  existed.  Having 
reached  the  conclusion  that  there  was  enough  evidence  of 
substantial  injury  to  justify  the  reversal,  our  duty  is  ended. 

The  appeal  should  be  dismissed,  with  costs. 

All  concur,  except  Andrews,  Ch.  J.,  not  voting. 

Appeal  dismissed. 


John    Bohleber,    Appellant,    v.    August    Waelden    and 
Charles  Schmidt,  Respondents. 

1.  Equity  —  Redemption  op  Assigned  Life  Insurance  Policy.  An 
action  in  equity  to  redeem  an  assigned  life  insurance  policy,  payable  to 
the  insured's  estate,  and  to  compel  a  reassignment  thereof  upon  payment 
of  all  lawful  advances  made  upon  it,  is  maintainable  by  the  insured,  against 
his  assignee  of  the  policy  under  a  qualified  assignment  "  as  interest  may 
appear  "  and  a  third  party  holding  an  absolute  assignment  from  the  first 
assignee,  given  for  a  nominal  and  other  consideration  as  alleged,  where  the 
consideration  for  the  original  assignment  is  shown  to  have  been  an  oral 
agreement  by  the  assignee  to  support  the  plaintiff  from  that  time  on,  and 
he  has  ceased  and  does  not  offer  to  do  so,  although  he  is  not  shown  to 
have  actually  refused  in  terms  to  perform,  and  the  plaintiff  shows,  in 
explanation  of  why  the  words  " as  interest  may  appear"  were  placed  in 
the  original  assignment,  that  the  agreement  between  the  parties  was  that 
the  assignee  was  to  receive  from  the  proceeds  of  the  policy  such  sums  as 
he  might  advance  in  supporting  the  plaintiff. 

Bohleber  v.  Waelden,  80  Han,  349,  reversed. 

(Argued  June  19,  1896;  decided  October  30,  1896.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  August  28, 
1894,  which  reversed  a  judgment  in  favor  of  plaintiff  entered 
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upon  a  decision  of  the  court  on  trial  at  Special  Term  and 
granted  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Fernando  Solinger  for  appellant.  The  plaintiff's  remedy 
is  by  bill  to  redeem,  or  for  cancellation  of  the  instrument. 
(Barnes  v.  Barnes,  20  D.  C.  481 ;  Kusch  v.  Kusch,  143  111. 
353 ;  Schell  v.  Plumb,  55  N.  Y.  593.)  The  defense  that  the 
plaintiff  has  an  adequate  remedy  at  law  is  one  that  the  defend- 
ants cannot  avail  themselves  of,  for  the  reason  that  they  had 
failed  to  plead  that  defense  in  their  respective  answers. 
(Town  of  Mentz  v.  Cook,  108  N.  Y.  504-508 ;  HoUister  v. 
Stewart,  111  K  Y.  644-659 ;  llama  v.  Dobbs,  137  X.  Y. 
465 ;  Dudley  v.  Congregation  of  St  F,  138  N.  Y.  451 ;  Lough 
v.  Outerbridge,  143  N.  Y.  271.)  The  words  in  the  assignment 
executed  by  the  plaintiff,  "  as  interest  may  appear,"  have  a 
well-established  and  definite  meaning ;  they  mean  that  it  was 
intended  that  the  assignment  should  not  be  an  absolute  one, 
and  as  they  are  written  in  a  printed  blank  they  should  control. 
(Richards  v.  Crocker,  M  Hun,  629  ;  Hill  v.  Miller,  76  N.  Y. 
32 ;  Clark  v.  Woodruff,  83  N,  Y.  518 ;  2  Parsons  on  Cont. 
[6th  ed.]  516.)  It  was  sufficient  to  prove  that  there  was  a  sub- 
stantial and  practical  failure  and  refusal  to  support  and  main- 
tain the  plaintiff ;  he  was  not  bound  to  seek  compulsory  sup- 
port and  maintenance,  which  should  have  been  given  him 
kindly,  voluntarily  and  freely.  (Barnes  v.  Barnes,  20  D.  C. 
481.)  The  policy  is  payable  to  the  estate  of  the  plaintiff ;  con- 
sequently, lie  is  the  sole  beneficiary.  (Lane  v.  DemeU,  59 
Hun,  462.)  The  claim  of  the  defendant  Schmidt  makes  him 
the  author  of  an  unconscionable  agreement,  while  the  defend- 
ant Waelden  has  shown  no  facts  which  create  an  estoppel. 
(69  Hun,  79.)  The  offer  of  the  complaint  to  reimburse 
Schmidt  for  his  outlays  was  proper.  This  is  a  bill  to  redeem, 
and  a  tender  before  suit  was  unnecessary.  (Quinn  v.  Brtir 
tian,  Hoff.  Ch.  353;  Casserly  v.  Witherbee,  119  X.  Y.528; 
Beach  v.   Cooke,  28  N.  Y.  535;  Widmayer  v.   Widmayer> 
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76  Hun,  251 ;  Wheeler  v.  Billings,  72  Fed.  Rep.  301-304  ; 
Hooker  v.  Rochester,  59  Hun,  616 ;  126  K  Y.  635 ;  Pitt  v. 
Davison,  37  Barb.  97 ;  Dart  v.  Mo  Adam,  27  Barb.  187.) 

S.  T.  Maddox  for  respondents.  The  policy  of  insurance 
was  a  chose  in  action ;  was  personal  property,  though  of  a 
limited  character,  and  up  to  the  time  of  the  assignment  to 
Schmidt,  a  part  of  the  assets  of  Maria  Bohleber  and  her  prop- 
erty. (In  re  Knoedler,  140  N.  Y.  377 ;  Harvey  v.  Van  Cott, 
71  Hun,  394;  Whitehead  v.  N.  Y  L.  Ins.  Co.,  102  K  Y. 
143.)  The  beneficiary,  Maria  Bohleber,  had  authority  and 
full  power  to  assign  the  policy,  provided  her  husband  con- 
sented, which  he  did  by  joining  in  the  execution  of  the  assign- 
ment. (Laws  of  1879,  chap.  248 ;  Anderson  v.  Qoldsmidt, 
103  N.  Y.  617 ;  Frank  v.  M.  L.  Ins.  Co.,  102  N.  Y.  274.) 
The  reversal  at  General  Term  was  proper.  (looker  v. 
Arnoux,  76  N.  Y.  400 ;  Goodwin  v.  Griffis,  88  K  Y.  639  ; 
Neudecker  v.  Kohlherg,  81  N.  Y.  302 ;  Ilerrick  v.  Stark- 
weather, 54  Hun,  537 ;  Wilson  v.  Deen,  74  N.  Y.  531-535  ; 
Brycmt  v.  Bryant,  42  N.  Y.  17 ;  Gerding  v.  Raskin,  57  N. 
Y.  S.  E.  719.) 

Bartlett,  J.  The  plaintiff  in  April,  1877,  took  out  a  policy 
on  his  life  in  the  Equitable  Life  Assurance  Society  of  the 
United  States,  payable  to  his  wife  if  living,  and  if  not  living 
to  his  children,  and  if  no  children  to  his  estate. 

On  the  14th  of  December,  1889,  the  plaintiff  and  his  wife 
assigned  the  policy  to  the  defendant  Schmidt,  in  consideration 
of  his  oral  agreement  to  support  and  care  for  them  from  that 
time  on.  This  assignment  was  not  absolute,  but  was  to 
Schmidt  "  as  interest  may  appear." 

The  agreement  between  the  parties  was  that  Schmidt  was 
to  receive  from  the  proceeds  of  the  policy  such  sums  as  he 
might  advance  in  supporting  plaintiff  and  his  wife. 

From  December  14th,  1889,  until  the  month  of  September, 
1890,  the  plaintiff  was  furnished  food  by  the  defendant  Schmidt, 
and  for  four  months  of  that  time  plaintiff's  wife  was  furnished 
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food  until  the  time  of  her  death,  April  29th,  1890  During  the 
period  the  defendant  Schmidt  bo  furnished  food  to  the  plaintiff 
the  latter  worked  for  the  former,  rendering  services  that  were 
worth  eight  dollars  a  week,  and  for  which  he  received  no  com- 
pensation. The  defendant  Schmidt  ceased  to  support  the 
plaintiff  after  September,  1890,  and  did  not  offer  to  do  60, 
although  plaintiff  was  ill,  old  and  destitute,  and  without  any 
other  property  than  the  policy  in  question. 

On  the  28th  of  March,  1892,  and  eighteen  months  after  he 
had  ceased  to  support  plaintiff,  the  defendant  Schmidt  made 
an  absolute  assignment  of  the  policy  to  the  defendant  Waelden 
for  a  dollar  and  other  valuable  consideration  as  alleged. 

With  this  state  of  affairs  existing,  the  plaintiff,  a  widower 
and  childless,  brought  this  action  to  redeem  the  policy,  offering 
to  pay  the  sums  lawfully  advanced  upon  it,  and  praying  that 
it  then  be  assigned  to  him. 

The  Special  Term  granted  the  relief  prayed  for,  but  the 
General  Term  reversed  the  judgment  upon  the  ground  that 
the  record  disclosed  no  refusal  to  support ;  that  this  was  an 
action  to  cancel  an  instrument  and  there  was  neither  allega- 
tion nor  proof  of  fraud  or  mistake. 

The  suggestion  was  made  that  the  remedy  might  be  an 
action  for  specific  performance,  or  a  legal  action  for  damages. 

We  are  of  opinion  that  the  learned  General  Term  mis- 
apprehended the  character  of  this  action  and  the  nature  of 
Schmidt's  title  to  the  policy,  which  was  qualified  and  not  abso- 
lute as  assumed  by  the  court  below. 

This  is  an  action  to  redeem  and  is  the  only  adequate  remedy 
open  to  the  plaintiff.  The  cancellation  of  the  assignments  of 
the  policy  to  the  defendants  is  a  mere  incident  in  this  action ; 
its  principal  object  is  to  secure  to  the  plaintiff  a  reassignment 
of  the  policy  of  insurance  on  payment  of  such  amount  as  the 
trial  court  should  find  justly  due. 

The  facts  in  this  case  are  very  simple  and  disclose  a  palpable 
effort  to  overreach  an  aged,  penniless  and  sick  man,  and 
deprive  him  of  the  only  property  he  possessed  and  upon 
which  he  depended  for  support  in  his  declining  years. 
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Since  the  year  1877  the  plaintiff  has  personally,  or  with  the 
aid  of  friends,  raised  most  of  the  premiums  on  this  policy, 
paying  out  in  the  aggregate  a  sum  exceeding  one  thousand 
dollars.  On  the  other  hand,  the  defendant  Schmidt  has  paid 
only  one  hundred  and  thirty-five  dollars  in  premiums. 

The  trial  court  was  fully  justified  in  accepting  the  plaintiff's 
very  reasonable  version  of  the  transaction  and  in  rejecting 
the  explanation  of  the  defendant  Schmidt  as  to  how  he 
became  possessed  of  the  policy,  which  was  to  the  effect  that 
the  plaintiff  gave  it  to  him  outright  because  he  had  done 
so  much  for  him  in  the  past,  and  for  the  further  reason 
that  plaintiff  could  no  longer  keep  up  the  payment  of 
premiums. 

There  was  no  effort  to  state  in  detail  what  he  (Schmidt)  had 
done  for  this  plaintiff  that  should  lead  him  to  divest  himself 
of  the  only  property  he  possessed  in  his  old  age  by  a  volun- 
tary gift. 

As  to  the  absolute  assignment  of  the  policy  from  defendant 
Schmidt  to  defendant  Waelden,  it  is  sufficient  to  say  that  the 
only  interest  Schmidt  had  in  the  policy  was  to  the  extent  of 
his  advances,  and  he  could  convey  to  Waelden  no  better  title 
than  lie  had. 

The  explanations  of  the  defendants  at  the  trial  in  this  con- 
nection are  not  material  for  the  reason  just  stated,  but  it  is 
impossible  to  read  them  without  being  confirmed  in  the  con- 
viction that  the  plaintiff  has  suffered  great  injustice  at  the 
hands  of  these  defendants. 

Schmidt  stood  in  a  quasi  trust  relation  to  the  plaintiff  and 
rested  under  the  continuing  obligation  to  support  him,  and  the 
proof  of  his  actual  refusal  in  terms  to  perform  his  contract 
was  not  essential. 

The  fact  that  he  neglected  to  perform  his  contract,  and 
sought  to  confer  upon  a  stranger,  under  most  suspicious  cir- 
cumstances, the  absolute  title  to  the  policy  which  he  only  held 
as  security,  justified  the  intervention  of  a  court  of  equity. 

It  was  competent  for  plaintiff  to  explain  why  the  words 
52 
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"  as  interest  may  appear,"  were  placed  in  his  assignment  of 
the  policy  to  Schmidt,  and  under  the  agreement  as  found 
Schmidt  could  enforce  against  the  policy  only  the  amount  of 
his  advances. 

We  are  satisfied  with  the  disposition  of  this  case  made  by 
the  Special  Term,  and  think  justice  will  be  done  between 
these  parties  by  affirming  that  judgment  in  all  respects. 

The  judgment  of  the  General  Term  should  be  reversed  and 
the  judgment  of  the  Special  Term  affirmed,  with  costs. 

All  concur,  except  Andrews,  Ch.  J.,  absent,  and  Gray,  J., 
who  dissents  on  ground  that  the  complaint  seeks  to  cancel  a 
deed  of  assignment,  absolute  in  terms,  upon  the  ground  that 
it  was  made  upon  a  collateral  promise  of  the  assignee,  and 
such  was  plaintiff's  evidence.  It  is  not  alleged  in  the  bill,  nor 
found  as  a  fact,  that  this  assignment  was  made  through  any 
mistake,  or  as  the  result  of  any  fraud  practiced,  and  equity 
does  not  relieve  from  the  effect  of  such  an  instrument,  unless 
the  demand  for  relief  can  rest  upon  one  of  those  grounds. 
An  oral  contemporaneous  stipulation,  not  embraced  in  the 
writing,  is  ineffectual  to  control  its  effect.  (  Wilson  v.  Deen, 
74  N.  Y.  531 ;  Neviu*  v.  Dunlap,  33  N.  Y.  676.)  The  use 
of  the  words  "  as  interest  may  appear,"  is  not  explained  any- 
where in  the  evidence,  and  as  there  was  no  indebtedness  to 
the  assignee  and  the  assignment  was  absolute  in  terms,  their 
meaning  is  mere  matter  of  speculation. 

Judgment  accordingly. 


The  Farmers'  Loan  and  Trust  Company,  as  Trustee, 
Respondent,  v.  The  New  York  and  Xo,rthern  Railway 
Company  et  al.,  Respondents,  and  Artemas  II.  Holmes 
and  Alfred  R.  Pick,  Appellants. 

1.  Corporations  —  Control  of  One  Corporation  by  Another, 
Holding  Majority  op  Stock  —  Assumption  of  Trust  Relation  to 
Minority  Stockholders.  Where  a  majority  of  the  stock  of  a  corpora- 
tion is  owned  by  another  corporation,  and  the  latter  assumes  the  control 
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of  the  business  and  affairs  of  the  first  corporation,  through  its  officers 
and  directors,  it  assumes  the  same  trust  relation  towards  the  minority 
stockholders  of  the  controlled  corporation  that  a  corporation  itself  usually 
bears  to  its  stockholders;  and  when  it  appears  that  it  has  made  use  of 
such  trust  relation  to  secure  or  promote  some  selfish  interest,  it  is  enough 
to  set  a  court  of  equity  in  motion  and  to  require  the  majority  stockhold- 
ing corporation  to  explain  such  a  transaction. 

2.  Enforcement  by  Controlling  Corporation  op  Defaulted 
Obligation  of  a  Corporation  of  which  it  is  the  Majority  Stock- 
holder—  Rights  of  Minority  Stockholders.  A  corporation  cannot 
acquire  the  majority  of  the  stock  of  another  corporation,  obtain  control 
of  its  affairs,  divert  the  income  of  its  business,  refuse  business  which 
would  have  enabled  it  to  pay  its  interest  charges  and  avoid  default,  and 
then  institute  an  action  in  equity  to  enforce  its  defaulted  obligations 
against  such  corporation,  with  the  avowed  purpose  of  obtaining  control 
of  its  property  at  less  than  its  value,  to  the  injury  of  its  minority 
stockholders. 

3.  Railroad  Mortgage  —  Foreclosure  at  Instance  of  Railroad 
Company  Holding  Majority  of  Stock  of  Mortgagor  Company — 
Rights  of  Minority  Stockholders  —  Material  Evidence.  On  the  trial 
of  an  action  brought  by  the  trustee  of  a  railroad  mortgage,  at  the  instance 
of  a  railroad  company  which  held  a  majority  of  the  stock  and  defaulted 
bonds  of  the  mortgagor  company,  and  controlled  its  affairs,  to  foreclose 
the  mortgage,  and  obtain  a  sale  of  the  mortgaged  property,  for  the  pur- 
pose of  enabling  the  majority  stockholding  company  to  obtain  control 
thereof  at  less  than  its  value,  it  is  error  to  reject,  as  immaterial,  evidence 
offered  by  intervening  minority  stockholders  of  the  mortgagor  company 
to  show  that,  after  the  majority  stockholding  company  became  the  owner 
of  a  majority  of  the  stock  and  bonds  of  the  mortgagor  company,  and 
while  its  officers  were  in  control  of  the  latter  corporation  and  its  affairs, 
it  declined  to  accept  traffic  from  other  roads  which  would  have  produced 
a  fund  with  which  to  pay  interest  due  on  the  mortgage  bonds;  that  the 
income  of  the  road,  which  should  have  been  employed  to  pay  such  inter- 
est, was  used  for  other  and  improper  purposes,  and  that  such  action  upon 
th(j  part  of  the  majority  stockholder  occasioned  the  inability  of  the  mort- 
gagor company  to  pay  the  interest  and  cure  the  default. 

4.  Purchase,  by  One  Corporation,  of  Stock  of  Another  —  Equity. 
The  right  of  a  corporation  to  purchase  stock  and  bonds  of  another  corpo- 
ration, even  if  given  by  statute,  confers  upon  the  purchaser  no  authority 
to  employ  the  stock  and  bonds  for  purposes  condemned  by  the  principles 
of  equity. 

5.  Railroad  Mortgage  —  Maintenance  of  Action  by  Trustee. 
Quare,  whether  an*  action,  commenced  by  the  trustee,  upon  the  request 
of  persons  purporting  to  own  the  requisite  amount  of  bonds,  to  foreclose 
a  railroad  mortgage  which  provides  that  in  case  of  default  the  trustee 
may,  of  his  own  motion,  bring  an  action  of  foreclosure,  and  that  he  must 
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do  so  if  requested  by  the  owners  of  a  certain  amount  of  the  mortgage 
bonds,  can  be  maintained  when  it  is  shown  that  the  requesters  did  not  in 
fact  own  the  bonds  on  which  their  request  was  based. 
Farmer*  L.  &  T.  Co.  r.  JV.  F.  &  K  B.  Co.,  78  Hun,  218,  reversed. 

(Argued  June  11,  1896;  decided  October  20,  1896.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
June  30, 1894,  which  affirmed  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term. 

This  action  was  brought  to  foreclose  a  second  mortgage 
upon  the  property  of  the  New  York  and  Northern  Railway 
Company,  made  by  it  and  given  to  the  plaintiff  as  trustee  to 
secure  the  payment  of  second  mortgage  bonds  issued  by  that 
company  amounting  to  three  million  two  hundred  thousand 
dollars.  This  mortgage  was  made  in  pursuance  of  a  plan  for 
the  reorganization  of  the  predecessor  of  the  New  York  and 
Northern  Railway  Company.  The  interest  on  the  bonds  for 
the  first  four  years  was  payable  only  out  of  the  net  income, 
and  no  interest  became  due  under  the  mortgage  until  June  1, 
1892.  It  provided  that  no  foreclosure  could  be  had  until  the 
expiration  of  one  year  after  default  in  the  payment  of  the 
interest,  and  that  then  the  plaintiff  might,  and  upon  the  written 
request  of  the  holders  of  two  millions  in  amount  of  such 
bonds  should,  apply  to  a  court  having  jurisdiction  for  a  fore- 
closure and  sale  of  the  mortgaged  premises.  The  capital 
stock  of  the  New  York  and  Northern  Railway  Company  con- 
sisted of  three  million  dollars,  par  value,  of  common  stock, 
and  six  million  dollars,  par  value,  of  preferred  stock,  making 
a  total  of  nine  million  dollars. 

On  July  20th,  1893,  Drexel,  Morgan  &  Company,  claiming 
to  own  a  portion  and  to  represent  the  holders  of  another  por- 
tion of  the  second  mortgage  bonds,  which  together  amounted 
to  more  than  two  million  dollars,  requested  the  plaintiff  to 
take  proceedings  for  the  foreclosure  of  the  mortgage,  and 
under  a  provision  in  it  to  that  effect  to  declare  the  whole  prin- 
cipal and  interest  secured  thereby  to  be  at  once  due  and 
payable. 
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None  of  the  original  defendants  interposed  any  defense  ; 
but  on  October  5th,  1893,  on  their  own  motion,  the  appellants 
were  made  parties  defendant  in  the  action,  and  served  an 
answer. 

The  appellants  are  stockholders  of  the  New  York  and  North- 
ern Railway  Company,  representing  about  twenty  thousand 
shares  of  preferred  and  common  stock,  and  appear  in  this 
action  on  their  own  behalf  and  also  on  behalf  of  the  holders  of 
the  other  shares  represented  by  them. 

In  the  answer  the  appellants,  with  other  defenses,  in  sub- 
stance, allege  that  this  action  was  brought  in  pursuance  of  an 
unlawful  plan  and  combination  by  and  between  the  New  York 
Central  and  Hudson  River  Railroad  Company  and  others  act- 
ing for  it  to  render  the  stock  of  the  New  York  and  Northern 
Railway  Company  valueless,  and  to  secure  its  property  for  the 
benefit  of  the  New  York  Central  and  Hudson  River  Railroad 
Company ;  that  the  latter,  in  order  to  carry  such  plan  into 
effect,  purchased  a  large  number  of  the  second  mortgage 
bonds  and  also  a  majority  of  the  stock  of  that  company ;  that 
by  virtue  of  its  ownership  of  a  majority  of  such  stock  and 
preparatory  to  the  foreclosure  of  the  mortgage,  it  obtained 
and  assumed  control  of  the  affairs  of  the  New  York  and 
Northern  Railway  Company  by  causing  changes  in  its  directory 
and  officers  so  as  to  make  them  favorable  to  the  New  York 
Central  and  Hudson  River  Railroad  Company,  thereby  prevent- 
ing the  New  York  and  Northern  Railway  Company  from 
saving  its  default  in  payment  of  the  ipterest  then  due  and 
from  taking  measures  for  its  safety,  or  from  resisting  the  New 
York  Central  and  Hudson  River  Railroad  Company's  scheme 
to  acquire  its  property  by  such  foreclosure ;  that  the  railroad 
of  the  New  York  and  Northern  Railway  Company  was  a 
parallel  and  competing  road  with  the  New  York  Central  and 
Hudson  River  railroad,  and  that  by  the  means  already  refer- 
red to  the  latter  company  sought  to  secure  the  property  of 
the  former  through  such  foreclosure  for  its  own  benefit  and 
at  a  price  much  less  than  its  true  value ;  that  this  was  ren- 
dered possible  by  its  acquiring  a  majority  of  the  stock  of  that 
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company,  and  thereby  being  able  to  control  the  affairs  of  the 
New  York  and  Northern  Railway  Company,  and  to  so  man- 
age its  business  in  collusion  with  its  directors  and  officers  that 
its  obligations  could  not  be  met  or  its  default  made  good ; 
that  such  acts  on  the  part  of  the  New  York  Central  and  Hud- 
son River  Railroad  Company  were  fraudulent  and  prohibited 
by  the  laws  of  the  state ;  and  that  the  written  request  to  the 
plaintiff  asking  for  a  foreclosure  did  not  comply  with  the 
terms  and  provisions  of  the  mortgage,  as  the  persons  making 
the  request  were  not  at  the  time  holders  of  two  millions  of 
the  bonds  it  was  given  to  secure. 

On  the  trial  the  defendants  introduced  in  evidence  the  fol- 
lowing letters  and  papers : 

"The  New  York  Central  and  Hudson  River  R.  R.  Co. 
Principal  Office.  Albany,  N.  Y.,  March  18th,  1893.  Circu- 
lar letter  to  the  stockholders  in  respect  of  acquiring  control 
of  the  New  York  and  Northern  Railway.  The  New  York 
and  Northern  Railway  extends  from  One  Hundred  and  Fifty- 
fifth  street,  in  the  city  of  New  York,  occupying  a  line  prac- 
tically midway  between  this  company's  Hudson  river  division 
and  its  Harlem  division  to  Brewsters,  on  the  line  of  the  latter, 
a  distance  of  about  60  miles.  It  has  a  fine  bridge  across  the 
Harlem  river,  and  has,  within  the  bounds  of  the  city  of  New 
York,  8  miles  of  a  hundred-foot  roadway,  and  it  owns  32  acres 
of  terminal  property,  also  within  the  bounds  of  the  city.  The 
relation  and  value  of  this  line  to  this  company  is  too  well 
known  to  require  explanation.  To  acquire  the  control  of  it 
will  cost  this  company  about  $4,000,000,  and  agreement*  in 
respect  thereof  have  been  entered  into  subject  to  tlie  approval 
herein  asked  for.  It  is  proposed,  after  the  control  is  acquired, 
to  enter  into  a  lease  with  the  present  company,  or  perhaps 
with  a  company  to  be  organized  in  its  stead,  under  which  this 
company  will  guarantee  the  principal  and  interest  of  $5,000,000 
in  4  per  cent  100-year  gold  bonds.  Of  this  amount  $4,000,000 
will  represent  the  cost  of  control^  as  above  stated,  and 
$1,000,000  will  be  reserved  for  developing,  improving  and 
bettering  the  line.     As  will  be  seen  by  the  form  of  notice  at 
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the  top  hereof,  a  special  meeting  of  the  stockholders  of  this 
company  has  been  called,  to  be  held  on  the  19th  day  of  April 
next,  to  which  meeting  this  matter  will  be  submitted  for 
approval  and  authorization.  Accompanying  this  is  the  form 
of  a  proxy  to  be  used  at  that  meeting,  which,  when  executed, 
may  be  returned  to  the  undersigned  in  the  same  envelope  with 
the  proxies  for  other  meetings  which  are  sent  herewith.  What 
has  been  said  in  the  other  circular  letters  which  go  out  with 
this  in  respect  of  the  desirability  of  a  full  vote,  may  be  taken 
to  apply,  with  equal  force,  to  this  present  letter.  E.  D.  Wor-' 
cester,  Secretary." 

"  New  York,  April  3, 1893.    Drexel,  Morgan  &  Company. 

"  E.  Y.  W.  Rossiter,  Esq.,  Treasurer  New  York  Central  and 
Hudson  River  Railroad  Company,  Grand  Central  Depot,  New 
York.  Dear  Sir  :  We  have  paid  out  for  the  New  York  Cen- 
tral as  follows : 

$1,700,000  second  mortgage  bonds,  at  80 $1,360,000 

2,500,000  preferred  stock,  at  35 875,000 

2,200,000  common  stock,  at  15 330,000 

Total $2,565,000 

"  "Will  you  kindly  send  us  your  note  dated  April  1st  for  that 
amount,  and  oblige,  Yours  truly,  Drexel,  Morgan  &  Company. 

"  P.  S.  Equipment  obligations  and  floating  debt  obligations 
have  not  yet  been  delivered.  We  will  report  later  as  to 
them.     D.,M.  &  Co." 

"New  York,  April  1,  1893.  $2,565,000.  On  dfemand, 
upon  ten  days'  notice  after  date,  we  promise  to  pay  to  the 
order  of  Drexel,  Morgan  &  Company,  Two  Million  Five  Hun- 
dred and  Sixty-five  thousand  dollars,  with  interest.  Value 
received.  New  York  Central  and  Hudson  River  Railroad 
Company,  Chauncey  M.  Depew,  President.  E.  V.  W.  Ros- 
siter, Treasurer."  The  indorsements  were :  August  1st,  1893. 
Interest  paid  to  date.  Also  $74:0,996  on  account  of  principal 
of  within.  Also  further  indorsements  of  full  payment, 
August  1st,  1893,  for  $1,804,094.89. 
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"New  York,  April  5,  1893.  E.  V.  W.  Rossiter,  Esq., 
Treas'r  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  City.  Dear  Sir :  Inpay- 
ment for  the  following  securities  of  the  N.  Y.  &  Northern 
R.  R.  Co.,  viz.  :  $1,700,000  2d  Mtge.  Bonds,  $2,500,000  pre- 
ferred stock,  $2,200,000  Common  stock,  we  have  received 
from  you  a  Demand  Note,  on  ten  days'  notice,  for  $2,565,000, 
dated  April  1st,  1893,  and  signed  by  Chauncey  M.  Depew, 
President,  and  E.  V.  W.  Rossiter,  Treasurer  of  the  N.  Y. 
Central  &  H.  R.  R.  R.  Co.  We  hold  the  above-mentioned 
securities  subject  to  your  order.  Yours,  very  truly,  Drexel, 
Morgan  &  Co." 

The  following  is  ft  resolution  of  the  stockholders  of  the 
New  York  Central  and  Hudson  River  Railroad  Company, 
which  was  adopted  at  a  stockholders'  meeting  held  April  19, 
1893 :  "  Resolved,  That  the  stockholders  of  the  New  York 
Central  and  Hudson  River  Railroad  Company  hereby  approve 
and  authorize  the  acquirement  by  purchase  of  a  controlling 
interest  in  the  stock  and  bonds  of  the  New  York  and 
Northern  Railway  Company,  and  approve  and  authorize  the 
making  of  a  lease  with  the  Company,  or  a  company  which 
shall  be  organized  in  its  stead,  of  its  railroad  and  property, 
and  approve  and  authorize  the  guarantee  under  such  lease  of 
the  principal  and  interest  of  $5,000,000  in  four  per  cent  one 
hundred  year  gold  bonds  of  the  lessor  company." 

The  report  of  the  New  York  Central  and  Hudson  River 
Railroad  Company  to  its  stockholders,  made  June  4, 1893,  was 
as  follows :  "  At  a  special  meeting  held  April  19, 1893, 640,378 
shares  of  the  capital  stock  of  this  company  were  voted  in  favor 
of  a  resolution  approving  and  authorizing  the  acquirement  by 
purchase  of  a  controlling  interest  in  the  stock  and  bonds  of 
the  New  York  and  Northern  Railway  Company,  and  approving 
and  authorizing  the  making  of  a  lease  with  that  company  (or 
a  company  which  shall  be  organized  in  its  stead)  of  its  railroad 
property ;  and  approving  and  authorizing  the  guarantee  under 
such  lease  of  the  principal  and  interest  of  $5,000,000  in  4  per 
cent  one  hundred  year  gold  bonds  of  the  lessor  company." 

The    following    note    was    also  introduced  in  evidence : 
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"August  1st,  1893.  $1,824,094.  On  demand  upon  ten  days* 
notice  after  date  we  promise  to  pay  to  the  order  of  Drexel, 
Morgan  &  Company  One  Million  eight  hundred  and  twenty- 
four  thousand  and  ninety-four  dollars,  with  interest.  Talus 
received.  New  York  Central  and  Hudson  River  Railroad 
Company.  Chauncey  M.  Depew,  President ;  E.  V.  W.  Ros- 
si ter,  Treasurer."  The  indorsements  upon  this  note  showed 
payments  in  full,  commencing  August  2,  1893,  and  ending 
August  ninth. 

A  contract  between  Louis  V.  Bell  and  Henry  K.  McHarg- 
was  also  introduced  in  evidence,  which  shows  that  on  the 
fourteenth  of  July,  1893,  the  New  York  Central  and  Hudson. 
River  Railroad  Company  agreed  to  purchase  from  them,  at 
the  price  or  rate  of  eighty  cents  on  the  dollar,  second  mort- 
gage bonds  of  the  New  York  and  Northern  Railway  Company 
of  the  par  value  of  at  least  seven  hundred  and  fifty  thousand 
dollars,  to  be  paid  for  at  that  rate  in  the  bonds  of  the  com- 
pany, which  should,  at  the  time  of  their  issue,  be  the  owner 
of  the  railroad  covered  by  such  mortgage,  and  a  part  of  an 
issue  of  $6,200,000,  bearing  interest  at  the  rate  of  four  per 
cent  per  annum,  payable  one  hundred  years  from  the  date  of 
the  new  bonds,  and  secured  by  a  mortgage  upon  said  mort- 
gaged property,  principal  and  interest  to  be  guaranteed  by 
the  New  York  Central  and  Hudson  River  Railroad  Company ;. 
the  purchase  money  to  bear  interest  at  four  per  cent  from 
July  13,  1893,  to  be  paid  either  by  making  the  new  bonds 
draw  interest  from  that  date,  or  by  delivering  to  them  bond& 
of  the  five  million  issue,  the  par  value  of  which  should  be 
equal  to  the  interest  from  July  thirteenth ;  the  New  York 
Central  and  Hudson  River  Railroad  Company  to  have  the 
option  to  pay  the  purchase  price  in  cash.  The  contract  also- 
provided  that  the  bonds  purchased  might  be  used  by  Messrs. 
Drexel,  Morgan  &  Company  for  the  purpose  of  reorganizing 
the  New  York  and  Northern  Railway  Company. 

The  president  of  the  New  York  Central  and  Hudson  River 
Railroad  Company  gave  the  following  testimony :    "  I  was 
53 
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aware  of  the  notice  sent  by  Drexel,  Morgan  &  Company  to 
the  Farmers'  Loan  and  Trust  Company,  and  I  acquiesced  in 
having  it  sent.  It  was  sent  in  pursuance  of  the  general  pur- 
pose expressed  in  our  circular  qf  March  18,  1893,  and  our 
statement  of  June  30,  1893,  to  our  stockholders  to  acquire 
control  by  lease  or  otherwise  of  the  New  York  and  Northern 
Railroad  property." 

The  evidence  also  disclosed  that,  in  October,  1893,  the 
minority  stockholders  gave  notice  to  the  New  York  Central 
and  Hudson  River  Railroad  Company,  Drexel,  Morgan  & 
Company  and  Charles  T.  Barney  that  they  were  willing  to 
contribute  their  proportion  of  the  money  necessary  to  pay  or 
purchase  the  interest  coupons  for  the  non-payment  of  which 
such  foreclosure  was  being  had,  and  asked  them  to  contribute 
their  proportion  for  a  like  purpose.  To  this  the  New  York 
Central  and  Hudson  River  Railroad  Company  made  no  reply. 
Barney  replied  that  the  stock  standing  in  his  name  was  owned 
by  some  one  else,  while  Drexel,  Morgan  &  Company  declined 
to  act  upon  that  proposition. 

That  the  New  York  and  Northern  Railway  Company  and 
the  New  York  Central  and  Hudson  River  Railroad  Company 
were  duly  organized,  and  that  the  plaintiff  was  a  domestic 
corporation  were  found  as  facts  by  the  court.  It  also  in  sub- 
stance found  that  the  New  York  Central  and  Hudson  River 
Railroad  Company  owns  and  operates  railroads  which  are 
parallel  or  competing  lines  with  the  New  York  and  Northern 
railway ;  that  the  appellant  Pick  owned  a  hundred  shares  of 
the  capital  stock  of  the  New  York  and  Northern  Rail- 
way Company,  and  represented  about  eighteen  thousand 
other  shares  of  such  capital  stock  and  the  defendant  Holmes 
owned  twelve  hundred  shares,  and  that  the  purchase  of  the 
bonds  by  the  New  York  Central  and  Hudson  River  Rail- 
road Company  was  after  default  had  been  made  in  the 
payment  of  the  interest  thereon. 

The  court  also  found  that  the  plaintiff  had  received  a  writ- 
ten request,  signed  by  the  holders  of  more  than  $2,000,000  in 
amount  of  such  bonds,  requesting  it  to  bring  an  action  for  the 
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foreclosure  and  sale  of  the  premises  covered  by  such  mort- 
gage ;  that  it  was  for  the  best  interests  of  all  concerned  that 
all  the  property  should  be  sold  in  one  parcel,  and  a  sale  in  any 
other  way  would  be  greatly  to  the  detriment  and  injury  of 
the  parties  interested  in  the  railroad  and  its  affairs ;  and  that 
the  rights  of  all  the  parties  interested  could  be  fully  protected 
only  by  a  sale  of  the  mortgaged  premises,  property  and  appur- 
tenances as  an  entirety. 

As  conclusions  of  law  the  court  held  that  there  was  due 
under  said  mortgage  for  principal  and  interest  the  sum  of 
$3,453,511.11,  and  that  the  plaintiff  was  entitled  to  a  judg- 
ment of  foreclosure  and  sale. 

James  C.  Carter  and  Simon  Sterne  for  appellants.  The 
defense  pleaded  in  the  answer  was  a  valid  one,  and,  if  proved, 
should  have  defeated  the  foreclosure  of  the  mortgage  on 
the  Northern  Company's  railway.  The  Central  Company 
had  no  right  to  purchase  the  stock  of  the  Northern  Company 
with  a  hostile  intent  toward  that  corporation.  (Perry 
on  Trusts,  §§  166.428-435  ;  Draper  v.  Gordon,  4  Sandf.  Ch. 
210 ;  Slade  v.  Van  Vechten,  11  Paige,  21 ;  QuacTcenbush  v. 
Leonard,  9  Paige,  334 ;  Lewin  on  Trusts  [8th  ed.],  275-280 ; 
Jackson  v.  Ludeling,  21  Wall.  616 ;  Wright  v.  0.  G.,  etc,,  M. 
Co.,  40  Cal.  20 ;  Ervin  v.  0.  R.  <&  j\t.  Co.,  27  Fed.  Rep.  625  ; 
Taylor  v.  C.  R.  Co.,  L.  R.  [2  Exch.]  379 ;  Meeker  v.  W.  I.  Co., 
17  Fed.  Rep.  48 ;  Cook  on  Stockholders,  §  622 ;  Morawetz  on 
Corp.  §  529 ;  Beach  on  Private  Corp.  §  70 ;  2  Bigelow  on 
Frauds,  645 ;  Pearson  v.  C.  R.  R.  Co.,  13  Am.  &  Eng.  R.  Cases, 
94,  102  ;  Van  Home  v.  Fonda,  5  Johns.  Ch.  388  ;  Swinhwne 
v.  Sivinbume,  28  N.  Y.  573.)  It  was  error  for  the  trial  court 
to  decline  to  consider  undisputed  testimony  and  to  refuse  to 
make  the  findings  of  fact  requested  by  appellants,  although 
such  court  admitted  in  many  instances,  by  the  very  form  of 
its  refusal  to  find  "  as  being  immaterial  and  a  mere  recitation 
of  testimony,"  that  the  facts  requested  by  appellants  to  be 
found  had  really  been  established.  These  erroneous  refusals 
to  find,  and  the  additional  error  in  actually  making  findings 
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unsupported  by  any  evidence  whatever,  furnish  all-sufficient 
and  numerous  grounds  for  the  reversal  of  the  judgment 
appealed  from.  (Callanan  v.  Gilman,  107  N.  Y.  360;  Bald- 
win v.  Doying,  114  N.  Y.  452.)  The  trial  court  erred  in 
excluding  evidence  submitted  by  appellants  in  proof  of  the 
allegations  of  their  defense,  its  errors  in  this  respect  being 
largely  due  to  its  erroneous  views  as  to  the  validity  of  such 
defense,  which  caused  it  to  regard  evidence  in  support  thereof 
as  immaterial  and  irrelevant.  The  numerous  exceptions  to 
such  rulings  of  the  court  are  well  taken.  (Baylies  on  Code 
Pleading,  784;  Hubbard  v.  Gorham,  38  Hun,  162;  Walter 
v.  Fowler,  85  N.  Y.  621 ;  2  Perry  on  Trusts,  §  760;  1  Kice 
on  Ev.  511,  512,  615;  McGrath  v.  Bell,  42  How.  Pr.  182; 
Van  Buren  v.  Wells,  19  Wend.  204.)  The  plaintiff  had  no 
authority  or  right  to  bring  this  foreclosure  suit,  it  not  having 
received  a  valid  request  so  to  do  from  a  sufficient  number  of 
bondholders  as  contemplated  by  the  mortgage.  It  was  error 
for  the  court  to  refuse  so  to  find.  And  it  was  likewise  error  to 
refuse  to  dismiss  the  complaint  on  this  ground  at  the  close  of 
plaintiffs  case.  (C.  D.,  etc.,  R.  R.  Co.  v.  Fosdick,  106  U. 
S.  47.) 

Ashbel  Greene,  David  McClure  and  Thomas  Thacher  for 
respondents.  The  respondents  claim  that  the  answer  is  only 
on  behalf  of  the  company,  and  is  to  be  considered  precisely 
as  if  served  by  the  corporation ;  that  the  inter venors,  as  indi- 
vidual stockholders,  could  not  have  defended,  and  that  it  fol- 
lows that  the  defendants  are  bound  by  the  corporate  acts  and 
admissions  of  the  railway  company,  and  proofs  conclusive 
against  the  company  are  conclusive  against  Pick  and  Holmes 
in  the  present  suit.  (Hyatt  v.  Allen,  56  1ST.  Y.  553 ;  BurraU 
v.  B.  R.  R.  Co.,  75  N.  Y.  216 ;  Jermain  v.  L.  S:  &M.  S. 
R.  Co.,  91  N.  Y.  492;  Davenport  v.  Doics,  18  Wall.  626; 
Humphreys  v.  MoKissock,  140  II.  S.  304 ;  Porter  v.  Sabin, 
149  U.  S.  473 ;  P.  C.  Co.  v.  M.  P.  Co.,  115  IT.  S.  587;  Mor- 
gan v.  R.  R.  Co.,  1  Woods,  15 ;  Sola  v.  City  of  N.  0., 
2  Woods,   196;    Forbes   v.   M.    R.    Co.,    2  Woods,   323; 
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Porter  v.  P.  B.  S.  Co.,  120  U.  S.  670;  McMullen  v. 
Ritchie,  64  Fed.  Eep.  253.)  The  plaintiff's  case  entitled  it 
to  judgment.  (Laws  of  1892,  chap.  688,  §  5 ;  Muller  v. 
Dows,  94  U.  S.  449 ;  Hammock  v.  L.  <&  T.  Co.,  105  U.  S. 
77 ;  Columbia  Co.  v.  K.  R.  Co.,  60  Fed.  Kep.  799 ;  M.  R.  R. 
Co.  v.  Parker,  9  Ga.  377.)  No  request  to  foreclose  is 
required  by  the  mortgage.  (Hollister  v,  Stewart,  111  N.  Y. 
644;  Shaw  v.  R.  R.  Co.  100  U.  S.  612 ;  M.  C.  Co.  v.  T.  R., 
137 U.  S.  171 ;  G.T.dk  S.D.  Co.  v.  G.  C.  S.  &  M.  R.R.  Co., 
139  U.  S.  137.)  The  trustee  was  requested  to  foreclose  by  the 
holders  of  $2,000,000  of  bonds.  (Bowling  v.  Harrison,  6 
How.  [IT.  S.]  248 ;  Smedes  v.  Bank  of  Utica,  20  Johns.  372.) 
The  appellants  cannot  make  out  a  defense  by  combining  facts 
proved  with  facts  which  they  claim  to  have  been  erroneously 
prevented  from  proving.  (Code  Civ.  Proc.  §  522.)  Upon 
the  facts  proved,  no  defense  was  made  out  based  upon  the 
appellants'  theory  of  a  trust  with  respect  to  the  use  of  the 
bonds,  because  the  bonds  and  a  majority  of  the  stock  were 
held  together.  (B.  C.  Co.  v.  Hxdmes,  157  Penn.  St.  278 ; 
Mickles  v.  R.  C.  Bank,  11  Paige,  118 ;  Pratt  v.  Bacon,  10 
Pick.  123 ;  Russell  v.  McLeUan,  14  Pick:  63 ;  Abbott  v.  Mer- 
riam,  8  Cush.  591;  GilUtt  v.  Bowen,  23  Fed.  Kep.  625;  Gamble 
v.  Q.  C.  W.  Co.,  123  K  Y.  91 ;  Uarpending  v.  Munson,  91  N. 
Y.  652 ;  Leavenworth  Co.  Comers,  v.  C,  R.  I.  &  P.  R.  Co., 
134  U.  S.  688 ;  C.  T.  Co.  v.  Bridges,  57  Fed.  Kep.  767 ;  F. 
C.  Co.  v.  Fitzgerald,  137  U.  S.  110.)  Upon  the  facts  proved, 
no  defense  was  made  out  upon  the  theory  that  the  purpose 
with  which  the  Central  bought  bonds  prevented  their  enforce- 
ment of  the  mortgage.  (Morris  v.  Tuthill,  72  N.  Y.  575 ; 
Phelps  v.  Nowlen,  72  K  Y.  39;  C.  B.  Co.  v.  Paige,  83  X. 
Y.  188;  Ramsey  v.  K  R.  Co.,  8  Abb.  Pr.  [K  S.]  174;  Ervin 
v.  O.  R.  &  N.  Co.,  20  Fed.  Kep.  579  ;  Clinton  v.  Myers,  46  K 
Y.  515 ;  Oglesby  v.  Attrill,  105  U.  S.  605  ;  Simpson  v.  Doll, 
3  Wall.  476 ;  Adler  v.  Fenton,  24  How.  [U.  S.]  407.)  Upon 
the  facts  proved,  which  are  referred  to  under  the  last  two 
points,  no  defense  was  made  out  upon  any  combination  of  the 
grounds  therein  referred  to.     (Beveridge  v.  N.  Y.  F.  R.  R. 
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Co.,  112  N.  Y.  1.)  Upon  the  facts  proved,  no  defense  was 
made  out  upon  any  theory  of  combination  or  conspiracy. 
(Ambler  v.  Chateau,  107  U.  S.  591 ;  Kent  v.  Z.  S.  C.  Co.,  144 
U.  S.  91.)  No  defense  was  made  out  as  based  upon  a  diver- 
sion of  earnings  causing  default.  {Day  v.  O.  dk  Z.  C  li.  R. 
Co.,  107  X.  Y.  129  ;  Thomas  v.  ]\r.  Y.  A  G.  Z.  R.  Co.,  139  X. 
Y.  163  ;  Pa?%sons  v.  Hayes.  18  J.  &  S.  29 ;  Mann  v.  Currie, 
2  Barb.  294 ;  In  re  S.,  C.  &  N.  Y.  R.  R.  Co.,  91  N.  Y.  1 ; 
Dimpfell  v.  0.  <&  M.  R.  Co.,  110  U.  S.  210 ;  Beveridge  v.  J. 
Y.  K  R.  R.  Co.,  112  N.  Y.  1 ;  Leslie  v.  Lorillard,  110  N.  Y. 
519 ;  P.  C.  Co.  v.  M.  P.  Co.,  115  U.  S.  587 ;  Porter  v.  P.  B. 
S.  Co.,  120  IT.  S.  670 ;  Allen  v.  Wilson,  28  Fed.  Rep.  678.) 
The  question  whether  the  Central  had  power  to  buy  the  bonds 
and  stock  of  the  JSorthern  is  wholly  irrelevant.  But  it  clearly 
had  the  power.  (Laws  of  1887,  chap.  616,  §§  4,  15,  18,  19, 
46,  48 ;  II.  &  G.  M.  Co.  v.  II  cfe  W.  M.  Co.,  127  N.  Y. 
252 ;  S.  L.  Co.  v.  North,  4  Johns.  Ch.  270 ;  8.  N.  Co.  v. 
Weed,  17  Barb.  378;  Humbert  v.  Trinity  Church,  24 Wend. 
630 ;  Bogardus  v.  Trinity  Church,  4  Sandf.  Ch.  758.)  There 
is  nothing  in  the  point  made  that  failure  to  demur  or  object  to 
the  answer  permitted  the  introduction  of  immaterial  evidence. 
(Code  Civ.  Proc.  §  499;  Corning  v.  Corning,  6  N.  Y.  97; 
Braman  v.  Bingham,  26  K  Y.  483,  490 ;  Bronner  v. 
Frauenthal,  37  N.  Y.  166.)  There  was  no  error  committed 
in  the  exclusion  of  evidence  offered  in  support  of  the  defense. 
{Howard  v.  C.  F.  Ins.  Co.*  4  Den .  502.)  The  appellants  do  not 
particularize  the  precise  exceptions  to  refusals  to  find  upon 
which  they  rely,  but  make  a  summing  up  of  what  they  state 
are  the  facts  proven  beyond  dispute,  and  seek  to  throw  upon 
respondents'  counsel  and  the  court  the  task  of  seeing  whether 
perchance  some  fact  or  other  which  would  possibly  have  heen 
found  has  escaped  the  notice  of  the  trial  judge  or  of  opposing 
counsel.  This  course  of  procedure  has  received  no  counte- 
nance from  this  court.  {Quincey  v.  Young,  53  N.  Y.  507; 
Callanan  v.  Oilman  9  107  K  Y.  372  ;  Stewart  v.  Mors*,  79 
K.  Y.  629 ;  Baldwin  v.  Doying,  114  N.  Y.  452 ;  Gloria*  v. 
Black,  50  K  Y.  147 ;  Quincey  v.  White,  63  N.  Y.  370,  38L) 


1896.]     Farmers'  L.  &  T.  Co.  v.  N.  T.  &  N.  K.  Co.        423 

N.  Y.  Rep.]  Opinion  of  the  Court,  per  Martin,  J. 

Martin,  J.  That  the  New  York  Central  and  Hudson  River 
Railroad  Company  purchased  a  majority  of  the  second  mort- 
gage bonds  and  a  majority  of  the  stock  of  the  New  York  and 
Northern  Railway  Company  for  the  sole  purpose  of  obtaining 
control  of  the  property  of  the  latter,  is  clearly  established  by  the 
proof  contained  in  the  record.  Indeed,  such  was  the  avowed 
purpose  of  its  purchase.  The  record  renders  it  equally  clear  that 
the  New  York  Central  and  Hudson  River  Railroad  Company 
was  the  actual  and  beneficial  owner  of  such  bonds  and  stock  for 
several  months  before  the  commencement  of  this  action.  They 
were  retained  in  the  hands  of  Drexel,  Morgan  &  Company,  not 
as  owners  or  holders  in  their  own  right,  but  as  agents  or  naked 
trustees  for  the  New  York  Central  and  Hudson  River  Rail- 
road, and  were  clearly  subject  to  the  order  and  control  of  the 
latter.  Moreover,  the  request  that  Drexel,  Morgan  &  Company 
made  to  the  plaintiff  to  commence  this  action  was  not  only 
based  upon  the  bonds  owned  by  the  New  York  Central  and 
Hudson  River  Railroad  Company  and  others  it  had  contracted 
to  purchase,  but  the  sole  purpose  of  that  request  was  to  pro- 
cure a  foreclosure  and  thus  enable  the  New  York  Central  and 
Hudson  River  Railroad  Company  to  acquire  control  of  the 
property  and  franchises  of  the  New  York  and  Northern  Rail- 
way Company  for  its  own  benefit,  as  set  forth  in  the  circular 
letter  sent  to  the  stockholders  of  the  New  York  Central  and 
Hudson  River  Railroad  Company.  The  president  of  the  lat- 
ter company  himself  testified  that  that  was  the  object  and 
purpose  which  induced  the  sending  of  the  notice  requesting 
the  commencement  of  this  action.  The  notice  given  by  the 
New  York  Central  and  Hudson  River  Railroad  Company  to  its 
stockholders  states  the  fact  that  on  March  18, 1893,  agreements 
had  already  been  made  in  respect  to  the  purchase  of  a  control- 
ling interest  in  the  New  York  and  Northern  Railway  Company, 
subject  to  the  approval  therein  asked  for.  The  letter  of  Drexel, 
Morgan  &  Company  to  the  treasurer  of  the  New  York  Central 
and  Hudson  River  Railroad  Company,  dated  April  5,  1S93, 
shows  that  the  majority  of  the  stock  and  bonds  mentioned 
therein   was    held   by   them,    subject   to    the   order  of  the 


424       Farmeks'  L.  &  T.  Co.  v.  N.  Y.  &  N.  E.  Co.     [Oct, 

Opinion  of  the  Court,  per  Maktin,  J.  [Vol.  150. 

New  York  Central  and  Hudson  River  Railroad  Company, 
and  that  they  had  received  the  note  of  that  company  in 
payment  therefor.  Thus,  it  is  obvious  that  this  action  was 
procured  to  be  commenced  by  the  New  York  Central  and 
Hudson  River  Railroad  Company,  while  it  owned  a  majority  of 
the  stock  and  bonds  of  the  New  York  and  Northern  Railway 
Company,  for  the  sole  and  avowed  purpose  of  obtaining  con- 
trol of  its  property  and  business,  regardless  of  the  rights  of 
the  minority  stockholders  or  the  owners  of  the  remainder  of 
the  bonds.  The  appellants  contend  that  the  New  York  Cen- 
tral and  Hudson  River  Railroad  Company,  as  such  majority 
stockholder,  also  acquired  the  entire  control  of  the  affairs  of 
the  New  York  and  Northern  Railway  Company  through  its 
hoard  of  directors,  who  were  willing  to  serve  the  interests  of 
those  owning  a  majority  of  the  stock,  as  was  indicated  by  the 
resignation  of  three  of  the  directors,  the  appointment  of  others 
in  their  places,  by  the  resignation  of  two  officers  who  occupied 
important  positions  in  the  affairs  of  that  company,  and  by  the 
appointment  of  two  officers  in  their  places  who  were  in  the 
employ  of  the  New  York  Central  and  Hudson  River  Railroad 
Company  to  discharge  the  duties  of  such  officers,  and  compen- 
sated for  their  services  by  the  New  York  Central  and  Hudson 
River  Railroad  Company.  While  the  proof  upon  that  ques- 
tion was  not  perhaps  conclusive,  yet,  the  circumstances  devel- 
oped by  the  evidence  plainly  indicate  that  after  it  became  the 
owner  of  a  majority  of  the  stock  and  bonds,  the  New  York 
Central  and  Hudson  River  Railroad  Company  dictated  and 
governed  the  action  of  the  board  of  directors  and  controlled 
the  management  of  the  affairs  of  the  New  York  and  Northern 
Railway  Company. 

The  facts  already  referred  to  are  strong  proof  that  the  New 
York  Central  and  Hudson  River  Railroad  Company  was  in 
the  control  of  the  affairs  of  the  New  York  and  Northern  Rail- 
way Company.  It  is  hardly  to  be  supposed  that  a  board  of 
directors  who  was  not  under  the  control  of  another  corpora- 
tion would  appoint  three  of  the  friends  of  the  president  of  that 
corporation  as  directors  of  the  company,  and  place  the  officers 
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of  that  company  in  control  of  its  financial  affairs,  especially 
when  it  was  the  owner  of  competing  lines  of  railroad.  The 
clear  and  legitimate  inference  to  be  drawn  from  the  circum- 
stances proved  in  this  case  is  that  after  the  New  York  Central 
and  Hudson  River  Railroad  Company  purchased  a  majority  of 
the  stock  and  bonds  of  the  New  York  and  Northern  Railway 
Company,  it  controlled  its  officers  and  directors  as  fully  and 
completely  as  though  they  had  been  elected  by  its  votes.  All 
the  facts  and  circumstances,  so  far  as  the  defendants  were  per- 
mitted to  prove  them,  tend  to  show  that  such  was  the  situa- 
tion. Indeed,  it  is  a  matter  of  common  knowledge  that  where 
the  ownership  of  a  majority  of  the  stock  of  such  a  corpora- 
tion changes,  the  board  usually  changes,  unless  its  members 
are  already  in  harmony  with  the  policy  of  the  purchasers. 

On  the  trial  the  appellants  sought  to  prove  that  after  the 
New  York  Central  and  Hudson  River  Railroad  Company 
became  the  owner  of  such  stock  and  bonds,  and  while  its  offi- 
cers were  in  substantial  control  of  the  New  York  and  Northern 
Railway  Company,  they  declined  to  accept  traffic  from  other 
roads  that  would  have  produced  a  fund  with  which  to  pay  the 
interest  due  on  the  bonds  in  question  ;  that  the  income  of  the 
road  which  should  have  been  employed  to  pay  such  interest 
was  used  for  other  and  improper  purposes ;  and  that  such 
action  caused  the  inability  of  the  New  York  and  Northern 
Railway  Company  to  pay  the  interest  and  thus  cure  its  default. 
This  evidence  was  rejected  as  immaterial,  and  the  appellants 
duly  excepted. 

In  determining  the  correctness  of  the  rulings  made  by  the 
trial  court,  it  becomes  necessary  to  determine  incidentally 
whether  a  corporation,  purchasing  a  majority  of  the  stock  of 
another  competing  corporation,  may  thus  obtain  control  of  its 
affairs,  cause  it  to  divert  the  income  from  its  business,  or  to 
refuse  business  which  would  enable  it  to  pay  the  interest  for 
which  it  was  in  default,  and  then  institute  an  action  in  equity 
to  enforce  its  obligations  for  the  purpose  of  obtaining  control 
of  its  property  at  less  than  its  value  to  the  injury  of  the 
54 
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minority  stockholders,  and  they  have  no  remedy.  Or,  in  other 
words,  whether  a  court  of  equity,  with  those  facts  established, 
would  lend  its  aid  to  such  a  stockholder  by  enforcing  the  mort- 
gage and  decreeing  a  foreclosure  and  sale  of  the  mortgaged 
premises,  at  its  request,  in  its  behalf,  and  to  accomplish  such  a 
purpose.  If  it  would,  then  the  rulings  of  the  trial  court  were 
proper;  if  not,  then  the  appellants  were  entitled  to  prove 
those  facts,  and  it  was  error  to  reject  the  evidence. 

In  Ga?nble  v.  Q.  C.  W.  Co.  (123  N.  Y.  91),  in  discussing  a 
similar  question,  Judge  Peckham,  in  effect,  said  that,  although 
it  is  not  every  question  of  mere  administration  or  of  policy 
upon  which  there  might  be  a  difference  of  opinion  that  would 
justify  the  minority  in  coming  into  a  court  of  equity  to  obtain 
relief,  yet,  where  the  action  of  a  majority  of  the  stockholders 
of  a  corporation  is  fraudulent  or  oppressive  to  the  minority 
shareholders,  an  action  may  be  maintained  by  the  latter,  where 
the  contemplated  action  of  the  majority  is  so  far  opposed  to 
the  interests  of  the  corporation  as  to  lead  to  a  clear  inference 
that  such  action  is  with  an  intent  to  serve  some  outside  pur- 
pose, regardless  of  the  consequences  to  the  company  and  incon- 
sistent with  its  interests. 

In  Pondir  v.  New  York,  L.  K  &  W.  R.  R.  Co.  (72  Hun, 
385,  389),  where  the  Erie  Railroad  Company,  through  the 
action  of  the  Buffalo,  Bradford  and  Pittsburgh  Railroad 
Company,  whose  directors  were  elected  and  controlled  by  the 
Erie  Company,  without  consideration,  obtained  the  property 
of  the  latter  corporation  and  so  arranged  its  affairs  as  to  ren- 
der all  the  shares  of  its  stock,  other  than  those  held  by  the 
Erie  Company,  valueless,  it  was  held  that  a  stockholder  of  the 
Buffalo,  Bradford  and  Pittsburgh  Railroad  Company  might 
maintain  an  action  to  redress  the  wrong  done  to  his  company. 
In  that  case  Mr.  Justice  Follett  said  :  "  This  was  a  fraud  on 
the  Buffalo,  Bradford  and  Pittsburgh  Railroad  Company  and 
its  shareholders.  Such  frauds  are  not  uncommon  in  the  man- 
agement of  corporations,  and  when  they  are  exposed  Bhould 
be  condemned  by  the  courts  and  a  heavy  hand  laid  upon  all 
who  participate  in  them." 
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In  Barr  v.  IT.  Y.,  L.  K  &  W.  E.  R.  Co.  (96  X.  Y.  444) 
where  the  officers  of  another  corporation  had  leased  the  prop- 
erty of  the  first  corporation,  controlled  a  majority  of  its  stock, 
and  conspired  to  compel  the  minority  to  sell  its  stock  by  refus- 
ing to  pay  the  rent  due,  it  was  held  that  a  court  of  equity,  on 
the  application  of  the  minority,  would  compel  the  payment 
of  the  rent,  and  that  where  the  majority  of  the  stockholders 
of  a  corporation  are  illegally  pursuing  a  course  which  is  in 
violation  of  the  rights  of  the  other  stockholders,  an  action  to 
obtain  equitable  relief  may  be  maintained  by  an  aggrieved 
stockholder. 

Sage  v.  Culver  (147  N.  Y.  241)  is  to  the  effect  that  when  it 
can  be  fairly  gathered  that  the  officers  and  directors  of  a  cor- 
poration have  made  use  of  relations  of  trust  and  confidence 
to  secure  or  promote  some  selfish  interest,  it  is  enongli  to  set 
a  court  of  equity  in  motion,  and  to  require  them  to  explain 
such  a  transaction  which  there  is  a  presumption  against  in 
equity. 

In  Meyer  v.  Staten  Island  IP  way  Co.  (7  N".  Y.  St.  Repr. 
245)  it  was  held  that  a  majority  of  the  stockholders  of  a  cor- 
poration would  not  be  permitted  to  sanction  a  transaction 
which  is  the  outcome  of  a  scheme,  dishonest  or  fraudulent  in 
its  inception,  and  that  the  minority  stockholders  have  rights 
which  under  such  circumstances  must  be  recognized ;  that  the 
majority  may  legally  control  the  company's  business,  but  in 
assuming  such  control  they  take  upon  themselves  the  correla- 
tive duty  of  diligence  and  good  faith,  and  that  they  cannot 
manipulate  the  company's  business  in  their  own  interests  to 
the  injury  of  the  minority  stockholders. 

In  Ervin  r.  Oregon  By.  <&  Nav.  Co.  (27  Fed.  R.  630)  it 
was  held  that  when  a  number  of  stockholders  combine  to  con- 
stitute themselves  a  majority,  to  control  the  corporation  as 
they  see  fit,  they  become,  for  all  practical  purposes,  the  corpo- 
ration jtself,  and  assume  the  trust  relation  of  the  corporation 
towards  its  stockholders,  and,  if  they  seek  to  make  profit  out 
of  it  at  the  expense  of  those  whose  rights  are  the  same  as 
their  own,  they  are  unfaithful  to  the  relation   they  have 
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assumed,  and  guilty,  at  least,  of  constructive  fraud  which  a 
court  of  equity  will  remedy. 

In  Wright  v.  OroviUe  M.  Co.  (40  Cal.  20)  it  was  in  sub- 
stance held  that  in  dealing  with  the  relations  between  a  cor- 
poration and  its  officers  on  one  hand,  and  the  stockholders 
upon  the  other,  in  the  management  of  the  corporate  affairs, 
courts  of  equity  will  look  beyond  the  mere  observance  of  the 
forms  of  law,  and  inquire  if  the  authority  has  been  in  good 
faith  exercised  to  promote  the  interests  of  the  stockholders ; 
and  that  a  court  of  equity  will,  at  the  instance  of  a  stock- 
holder, control  the  corporation  and  its  officers,  and  restrain 
them  from  doing  acts  even  within  the  scope  of  the  corporate 
authority,  if  such  acts  would  amount  to  a  breach  of  the  trust 
upon  which  the  authority  had  been  conferred. 

In  Meeker  v.  Winthrop  Iron  Co.  (17  Fed.  R.  48)  it  was 
held  that  a  majority  of  the  holders  of  the  capital  stock  of  a 
corporation  could  not,  by  their  votes  in  a  stockholders'  meet- 
ing, lawfully  authorize  its  officers  to  lease  its  property  to 
%  themselves,  or  to  another  corporation  formed  for  the  purpose 
and  exclusively  owned  by  them,  unless  such  lease  was  made 
in  good  faith,  and  supported  by  an  adequate  consideration ; 
and  that  in  a  suit,  properly  prosecuted,  to  set  aside  such  a 
contract,  the  burden  of  proof,  showing  fairness  and  adequacy, 
is  upon  the  party  or  parties  claiming  thereunder. 

In  Good  in  v.  Cincinnati  and  Whitewater  Canal  Co. 
(18  Ohio  St.  169)  a  railroad  company  purchased  a  majority  of 
the  shares  of  stock  in  a  canal  company,  elected  for  the  latter 
a  board  of  directors  who  were  in  the  interest  of  the  railroad 
company,  and  then,  with  the  assent  of  such  board,  appropri- 
ated the  entire  canal  and  property  of  the  canal  company  as  a 
railroad  track,  paying  therefor  a  price  or  compensation  which 
was  agreed  upon  by  the  directors  of  the  two  companies,  but 
which  was  far  below  the  actual  value  of  the  property. 
Under  those  circumstances  the  court  held  that,  although  the 
stockholders  and  creditors  of  the  canal  company  could  not, 
after  the  road  had  been  completed,  reclaim  the  property,  or 
enjoin  its  use,  yet  they  were  not  concluded  by  such  agree- 
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ment,  as  to  the  price  of  the  property,  but  might  compel  the 
railroad  company  to  account  for  its  additional  value. 

In  Jackson  v.  Ludeling  (21  Wall.  616)  it  was  held  that  the 
managers  and  officers  of  a  company  where  capital  is  contribu- 
ted in  shares,  are  in  a  very  legitimate  sense  trustees,  alike  for 
its  stockholders  and  its  creditors,  though  they  may  not  be  trus- 
tees technically  and  in  form.  They  accordingly  have  no 
right  to  enter  into  or  participate  in  any  combination,  the 
object  of  which  is  to  divest  the  company  of  its  property  and 
obtain  it  for  themselves  at  a  sacrifice ;  they  have  no  right  to 
seek  their  own  profit  at  the  expense  of  the  company,  its  stock- 
holders, or  even  its  bondholders.  In  case  of  embarrassment 
to  the  company,  and  any  necessity  to  sell  the  estates  of  the 
company,  it  is  their  duty,  to  the  extent  of  their  power,  to 
secure  for  all  those  whose  interests  are  in  their  charge  the 
highest  possible  price  for  the  property  which  can  be  obtained. 

In  Menier  v.  Hooper*  s  Telegraph  Works  (L.  It.  [9  Ch.  App.] 
350)  it  was  held  that  where  a  majority  of  a  company  proposed 
to  benefit  themselves  at  the  expense  of  the  minority,  the 
court  might  interfere  to  protect  the  minority,  and  that  in 
such  a  case  the  bill  is  rightly  filed  by  one  shareholder  on 
behalf  of  the  others  and  against  the  company. 

In  Gregory  v.  Palchett  (33  Beavan,  595),  where  the  only 
available  property  of  a  company  was  transf  erred  to  two  share- 
holders in  lieu  of  their  shares,  and  the  company  was  thereby 
practically  put  to  an  end,  and  this  was  sanctioned  by  a  major- 
ity of  the  shareholders  at  a  general  meeting,  it  was  held  that 
the  majority  could  not  bind  the  minority  in  such  a  transac- 
tion ;  that  where  measures  were  adopted  which  were  plainly 
beyond  the  powers  of  the  company,  and  inconsistent  with  the 
objects  for  which  the  company  was  constituted,  the  court,  at 
the  instance  of  the  minority,  would  interpose  to  prevent  the 
performance  of  such  an  act. 

While  the  opinions  in  the  cases  cited  are  instructive  and 
have  an  important  bearing  upon  the  question  under  consider- 
ation, still,  within  the  limits  of  this  opinion,  we  have  found  it 
impracticable  to  quote  from  the  language  of  the  courts  in  those 
cases. 
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"  The  law  requires  of  the  majority  of  the  stockholders  the 
utmost  good  faith  in  their  control  and  management  of  the  cor- 
poration as  regards  the  minority,  and  in  this  respect  the 
majority  stand  in  much  the  same  attitude  towards  the  minor- 
ity that  the  directors  sustain  towards  all  the  stockholders. 
Thus,  where  the  majority  are  interested  in  another  corpora- 
tion, and  the  two  corporations  have  contracts  between  them, 
it  is  fraudulent  for  that  majority  to  manage  the  affairs  of  the 
first  corporation  for  the  benefit  of  the  second.  A  court  of 
equity  will  intervene  and  protect  the  minority  upon  an  appli- 
cation by  the  latter."  (2  Cook  on  Stock  and  Stockholders 
[3d  ed.],  §  662,  p.  945.)  The  same  principle  is  stated  in  1 
Morawetz  on  Private  Corporations  (2d  ed.,  §  529) ;  1  Beach 
on  Private  Corporations  (§  70);  2  Bigelowon  Frauds  (§  645), 
and  Beach  on  Mod.  Eq.  Juris.  (§§  132,  686). 

Hackettstown  Nat.  Bk.  v.  D.  G.  Yuengling  Brewing  Co. 
(15  N.  Y.  Law  Jour.  541)  is  to  the  effect  that  every  delega- 
tion of  power  implies  that  it  will  be  honestly  exercised,  and 
in  that  case  it  was  held  that  the  evidence  offered  upon  the 
trial  presented  a  question  of  fact  for  the  jury  whether  a  con- 
sent, given  in  pursuance  of  a  resolution  passed  by  a  majority 
of  the  bondholders  of  a  corporation,  extending  the  time  of 
payment  of  the  principal  and  interest  of  its  bonds,  was  given 
in  good  faith  in  the  common  interest  of  all,  or  amounted  to  an 
unwarranted  exercise  of  the  power  of  the  majority  because 
given  in  the  interest  of  one  bondholder,  with  a  view  of  enabl- 
ing him  to  compel  the  minority  bondholders  to  sell  their  bonds 
on  such  terms  as  he  might  dictate. 

While  the  question  in  some  of  the  cases  cited  arose  between 
stockholders  and  the  directors  and  officers  of  a  company  who 
as  such  held  a  position  of  trust  as  to  the  former,  still,  where, 
as  in  this  case,  a  majority  of  the  stock  is  owned  by  a  corpora- 
tion or  a  combination  of  individuals,  and  it  assumes  the  con- 
trol of  another  company's  business  and  affairs  through  its 
-control  of  the  officers  and  directors  of  the  corporation,  it 
would  seem  that  for  all  practical  purposes  it  becomes  the  cor- 
poration of  which  it  holds  a  majority  of  stock,  and  assumes  the 
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same  trust  relation  towards  the  minority  stockholders  that  a 
corporation  itself  usually  bears  to  its  stockholders,  and,  there- 
fore, under  such  circumstances,  the  rule  stated  in  the  Sage 
and  other  similar  cases  applies  to  majority  stockholders  who 
control  the  affairs  of  the  company,  as  well  as  to  its  directors  or 
officers. 

It  is  a  controlling  maxim  that  a  court  of  equity  will  not  aid 
parties  in  the  perpetration  or  consummation  of  a  fraud,  nor 
give  any  assistance  whereby  either  of  the  parties  connected 
with  the  betrayal  of  a  trust  can  derive  any  advantage  there- 
from. {Farley  v.  St.  Paul,  Minneapolis  <&  Manitoba  By. 
Co.,  4  McCrary,  138.)  "  It  is  a  sound  principle,  that  he  who 
prevents  a  thing  being  done  shall  not  avail  himself  of  the  non- 
performance he  has  occasioned."  {Fleming  v.  Gilbert,  3 
Johns.  528,  531  ;  United  States  v.  Peck,  102  IT.  S.  64;  Dolan 
v.  Rodgers,  149  N.  Y.  491.) 

The  principle  of  these  authorities  renders  it  quite  obvious 
that  a  corporation,  purchasing  a  majority  of  the  stock  of 
another  competing  one,  cannot  obtain  control  of  its  affairs, 
divert  the  income  of  its  business,  refuse  business  which  would 
enable  the  defaulting  company  to  pay  its  interest,  and  then 
institute  an  action  in  equity  to  enforce  its  obligations,  for  the 
avowed  purpose  of  obtaining  entire  control  of  its  property  to 
the  injury  of  the  minority  stockholders.  Such  a  course  of 
action  is  clearly  opposed  to  the  true  interests  of  the  corpora- 
tion itself,  plainly  discloses  that  one  thus  acting  was  not  influ- 
enced by  any  honest  desire  to  secure  such  interests,  but  that  its 
action  was  to  serve  an  outside  purpose,  regardless  of  conse- 
quences to  the  debtor  company,  and  in  a  manner  inconsistent 
with  its  interest  and  the  interest  of  its  minority  stockholders. 

The  respondents,  however,  contend  that  the  doctrine  of  the 
authorities  cited  is  not  controlling  in  this  case,  but  that  the 
New  York  Central  and  Hudson  River  Railroad  Company  had 
a  right  to  purchase  a  majority  of  the  stock  and  bonds  of  the 
New  York  and  Northern  Railway  Company,  for  the  express 
purpose  of  obtaining  control  of  the  affaire  of  the  latter  for 
its  own  use  and  benefit,  and  to  thus  acquire  its  property  at  less 
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than  its  actual  value,  to  the  injury  of  the  minority  stockhold- 
ers, and  that  such  stockholders  had  no  remedy  in  law  or  in 
equity  to  protect  themselves  against  such  action  of  the  major- 
ity stockholder,  although  it  diverted  the  income  which  should 
have  been  applied  to  the  payment  of  such  interest  to  other 
and  improper  purposes,  and  refused  business  which  would 
have  enabled  the  defaulting  company  to  pay  its  interest.  In 
other  words,  the  claim  of  the  respondents  is,  and  the  General 
Term  in  effect  held,  that  the  purpose  for  which  the  New  York 
Central  and  Hudson  River  Railroad  Company  obtained  a 
majority  of  the  stock  and  bonds  of  the  New  York  and 
Northern  Railway  Company  is  entirely  immaterial,  and 
that  notwithstanding  the  existence  of  such  a  purpose,  a 
court  of  equity  will  aid  them  in  enforcing  the  mortgage. 
To  sustain  this  contention  they  cite  Morris  v.  Tuthitt 
(72  N.  Y.  575);  Phelps  v.  Nowlen  (72  N.  Y.  39); 
Chenango  Bridge  Co.  v.  Paige  (83  N.  Y.  178);  Ramsey  v. 
Erie  Railway  Co.  (8  Abb.  Pr.  [N.  S.]  174) ;  Clinton  v.  Myers 
(46  N.  Y.  511);  Simpson  v.  Doll  (3  Wall.  476);  Oglesby  v. 
Attrill  (105  U.  S.  605) ;  Adler  v.  Fenton  (24  How.  [U.  S.] 
407),  and  Beveridge  v.  IT.  Y.  E  R.  Co.  (112  N.  Y.  1). 

In  Morris  v.  Tuthill  the  action  was  to  foreclose  a  mort- 
gage brought  by  an  assignee.  There  was  no  question  or 
principle  of  trust  involved  in  that  case.  The  plaintiff  owed 
the  defendant  no  duty,  and.  hence,  it  was  held  that  under 
such  circumstances  the  plaintiff  had  a  right  to  maintain  an 
action  for  the  foreclosure  of  the  mortgage,  although  he  took 
title  to  it  from  motives  of  malice,  and  the  assignor  assigned 
the  mortgage  to  him  from  a  like  motive.  That  that  case  was 
correctly  decided  we  have  no  doubt,  but  it  is  clearly  dis- 
tinguishable in  principle  from  the  case  at  bar,  and  has  no 
bearing  whatever  upon  the  question  under  consideration. 

In  the  Phelps  case  it  was  held  that  a  party  was  not  liable 
for  the  consequences  of  an  act  done  upon  his  own  land,  law- 
ful in  itself,  which  did  not  infringe  upon  any  lawful  right  of 
another,  simply  because  he  was  influenced  in  doing  it  by 
wrong  and  malicious  motives,  and  that  courts   would  not 
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inquire  into  the  motives  actuating  a  person  in  the  enforce- 
ment of  a  legal  right.  How  the  doctrine  of  that  case  is 
applicable  to  the  question  involved  in  this,  it  is  difficult  to 
perceive.  In  that  case  the  party  simply  exercised  a  lawful 
right,  and  the  court  held  that  no  liability  arose  from  his  hav- 
ing done  so.  There  the  plaintiff  owed  the  defendant  no  duty 
and  sustained  no  relation  of  trust  towards  him,  and,  hence,  it 
is  clearly  distinguishable  from  the  case  at  bar.  The  same  may 
be  said  of  CJwncmgo  Bridge  Co.  v.  Paige,  Ramsey  v.  Erie 
Railway  Co.,  Clinton  v.  Myers,  Simpson  v.  DM,  Oglesby 
v.  Attrill  and  Adler  v.  Fenton.  We  do  not  think  these 
cases  in  any  way  aid  the  respondents. 

In  the  Becevidge  case  this  court  held  that  all  the  powers 
conferred  upon  a  corporation,  unless  otherwise  expressly  pre- 
scribed, must  be  exercised  by  its  directors,  who  are  constituted 
by  law  the  agency  for  that  purpose;  that  the  consent  or  rati- 
fication by  its  stockholders  was  unnecessary  unless  Required 
by  statute  or  its  by-laws,  and,  therefore,  that  contracts  which 
a  corporation  may  legitimately  make  may  be  made  by  its  board 
of  directors,  and,  in  the  absence  of  fraud  or  collusion  on  the  part 
of  the  directors,  they  are  binding  upon  the  corporation  ;  that  an 
appeal  to  equity  on  the  part  of  the  stockholders  to  be  relieved 
from  the  acts  of  the  directors,  where  they  were  within  their 
powers  and  apparently  uninfluenced  by  corrupt  motives  or 
personal  interests  adverse  to  those  of  the  stockholders,  should 
at  least  be  justified  by  6ome  showing  that  the  acts  were 
improper  within  the  belief  of  a  fair  proportion  of  the  stock- 
holders. The  principle  enunciated  and  the  decision  made  in 
that  case  are  undoubtedly  correct.  But  the  question  as  to  the 
right  of  a  majority  of  the  stockholders  of  a  corporation  to 
enforce  its  obligations  as  against  the  minority  stockholders  to 
their  injury  by  reason  of  a  default  caused  by  the  wrongful  act 
or  omission  of  the  majority,  was  not  considered  or  in  any  way 
involved.  It,  however,  seems  to  recognize  the  principle  that 
where  there  is  fraud  or  collusion,  corrupt  motives,  or  personal 
interest  adverse  to  the  stockholders,  another  rule  would  apply. 
55 
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As  we  have  already  seen,  there  are  circumstances  under  which 
the  majority  stockholders  occupy  substantially  the  same  rela- 
tion of  trust  towards  the  minority  as  the  board  of  directors 
would  occupy  towards  the  stockholders  it  represents,  and, 
hence,  where  there  are  corrupt  motives,  personal  interest  or 
fraud,  the  case  cited  is  an  authority  to  sustain  the  conclusion 
which  we  have  already  reached. 

That  any  person  or  corporation  authorized  to  do  so  might 
have  purchased  the  bonds  of  the  New  York  and  Northern 
Railway  Company,  and  have  rigorously  enforced  them  by  a 
sale  of  its  property,  there  can  be  no  doubt.  They  might  also 
have  purchased  the  stock  of  the  company  and  thus  have 
become  the  owners  of  both  ;  and  while  such  owners  might 
have  enforced  the  liability  of  the  company  upon  its  bonds,  so 
long  as  they  acted  in  good  faith  and  their  purpose  was  proper; 
but  when  the  New  York  Central  and  Hudson  River  Rail- 
road Company  purchased  the  stock  and  bonds  in  question, 
thus  obtaining  a  controlling  interest  in  the  affairs  of  the  New 
York  and  Northern  Railway  Company  for  the  avowed  pur- 
pose of  destroying  it,  to  serve  a  purpose  entirely  outside  of 
that  for  which  it  was  organized,  and  in  hostility  to  it,  it 
becomes  clear  that  as  such  stockholder  it  owed  a  duty  to  the 
minority  stockholders,  that  the  law  implied  a  quasi  trust  upon 
its  part,  and  that  a  court  of  equity  will  not  aid  it  in  the 
destruction  of  that  corporation  and  a  confiscation  of  its  prop- 
erty, although  it  held  a  majority  of  its  stock  and  the  required 
amount  of  its  bonds. 

Hence,  we  are  of  the  opinion  that  the  court  erred  in  reject- 
ing as  immaterial  evidence  offered  by  the  appellants  to  show 
that,  after  the  New  York  Central  and  Hudson  River  Railroad 
Company  became  the  owner  of  a  majority  of  the  6tock  and 
bonds  of  the  New  York  and  Northern  Railway  Company, 
and  while  its  officers  were  in  control  of  the  latter  corporation 
and  its  affairs,  it  declined  to  accept  traffic  from  other  roads 
which  yould  have  produced  a  fund  with  which  to  pay  the 
interest  that  was  due ;  that  the  income  of  the  road,  which 
should  have  been  employed  to  pay  such  interest,  was  used  for 
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other  and  improper  purposes,  and  that  such  action  upon  the 
part  of  the  majority  stockholder  occasioned  the  inability  of 
the  company  to  pay  the  interest  and  cure  the  default.  To  the 
rejection  of  this  evidence  the  defendants  excepted.  "We 
think  many  of  these  rulings  were  erroneous,  and  that  the 
appellants  had  the  right  to  make  the  proof  offered,  so  far  as 
it  related  to  the  transaction  of  the  business  of  the  New  York 
and  Northern  Railway  Company  during  the  time  the  New 
York  Central  and  Hudson  River  Railroad  Company  owned  a 
majority  of  its  stock  and  controlled  its  affairs,  and  for  the 
error  in  those  rulings  the  judgment  should  be  reversed. 

On  the  trial  the  learned  trial  judge  refused  to  find  various 
facts,  upon  the  ground  that  they  were  immaterial.  It  is  mani- 
fest from  an  examination  of  the  appellants'  requests  to  find, 
and  the  rulings  of  the  court  thereon,  that  it  refused  to  find 
many  facte  that  were  material  to  sustain  the  appellants' 
defense,  and  which  were  established  by  the  undisputed  evi- 
dence in  the  case.  This,  we  think,  constituted  error,  as  it  is 
the  duty  of  a  trial  judge  to  find  upon  every  material  question 
submitted  to  him  and  involved  in  the  evidence.  (Callanan  v. 
GUman,  107  N.  Y.  360,  372.) 

The  respondents  claim  that  by  virtue  of  the  provisions  of 
section  forty  of  the  Stock  Corporation  Law  the  New  York 
Central  and  Hudson  River  Railroad  Company  had  the  right  to 
acquire  the  stock  of  the  New  York  and  Northern  Railway 
Company.  We  do  not  deem  it  necessary  to  either  discuss  or 
decide  that  question,  for  if  it  be  admitted  that  the  New  York 
Central  and  Hudson  River  Railroad  Company  was  authorized 
to  purchase  such  stock  and  bonds,  still  nothing  will  be  found 
in  the  statute  which  authorizes  it  to  employ  them  for  the  pur- 
pose of  destroying  the  property  of  the  New  York  and  North- 
ern Railway  Company  to  the  injury  of  its  minority  stockhold- 
ers. If  we  are  correct  in  our  conclusion  that  a  corporation 
cannot  acquire  the  majority  of  the  stock  of  another  corporation, 
obtain  control  of  its  affairs,  divert  the  income  of  its  business, 
refuse  business  which  would  have  enabled  the  defaulting 
company  to  pay  its  interest,  and  then  institute  an  action 


436        Farmers'  L.  &  T.  Co.  v.  N.  Y.  &  N.  R.  Co.     [Oct, 

Opinion  of  the  Court,  per  Martin,  J.  [VoL  150. 

in  equity  to  enforce  its  obligations  against  such  com- 
pany, with  the  avowed  purpose  of  obtaining  control  of 
its  property  at  less  than  its  value  to  the  injury  of  the 
minority  stockholders,  then  it  follows  that  this  question  is 
entirely  immaterial.  If  the  New  York  Central  and  Hudson 
River  Railroad  Company  had  a  right  to  purchase  the  stock 
and  bonds  of  the  New  York  and  Northern  Railway  Company, 
it  obtained  no  better  title  and  secured  no  greater  right  than 
any  other  stockholder  would  have  acquired  under  a  similar 
purchase.  The  right  to  purchase,  even  if  given  by  statute, 
conferred  upon  the  purchaser  no  authority  to  employ  the 
stock  and  bonds  for  purposes  condemned  by  the  principles  of 
equity. 

The  appellants  also  contend  that  the  plaintiff  had  no  author- 
ity or  right  to  bring  this  action  in  the  form  in  which  it  was 
brought,  as  it  had  not  received  a  valid  request  to  do  so  from  a 
sufficient  number  of  bondholders.  The  mortgage  provides: 
"  In  the  event  of  any  of  the  defaults  mentioned  in  the  next  pre- 
ceding article,  the  party  of  the  second  part  may,  and  upon  the 
written  request  of  the  holders  of  $2,000,000  in  amount  of  said 
bonds  then  outstanding  and  unpaid  or  unredeemed,  the  party  of 
the  second  part  shall  apply  to  any  court  having  proper  juris- 
diction in  the  premises  for  a  foreclosure  and  sale  of  the  mort- 
gaged premises."  The  plaintiff,  in  its  complaint,  alleged  that 
it  had  received  a  written  request,  signed  by  the  holders  of 
more  than  two  millions  in  amount  of  said  bonds  outstanding 
and  unpaid  or  unredeemed,  requesting  it  to  bring  proceed- 
ings for  the  foreclosure  and  sale  of  the  property  and  premises 
covered  by  this  mortgage.  The  only  request  which  was  made 
to  the  trustee  was  that  made  by  Drexel,  Morgan  &  Company, 
who  stated  therein  that  they  were  the  holders  of  $1,700,000, 
and  represented  the  owners  in  $896,000  of  such  bonds.  It 
was  upon  this  request  alone  that  the  action  was  instituted. 
The  proof  tends  to  show  that,  although  bonds  to  the  amount 
of  $1,700,000  were  in  their  hands,  yet  that  they  were  not  in 
fact  the  owners  of  such  bonds,  but  they  belonged  to  the  New 
York  Central  and  Hudson  River  Railroad  Company.    The 
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proof  also  tends  to  show  that  the  other  bonds  which  they 
claimed  to  represent  were  not  owned  by  Drexel,  Morgan  <fc 
Company,  bnt  were  bonds  which  the  New  York  Central  and 
Hudson  River  Railroad  Company  had  made  a  contract  to  pur- 
chase. Thus  we  have  a  request  for  foreclosure  by  a  firm  who 
in  fact  was  not  the  owner  of  any  portion  of  the  bonds  upon 
which  the  request  was  based.  It  is  true  that  $1,700,000  of 
the  bonds  were  in  their  possession,  but  it  clearly  appears  from 
the  evidence  they  had  been  purchased  and  paid  for  by  the 
New  York  Central  and  Hudson  River  Railroad  Company,  and 
were  held  by  them  subject  to  its  order.  It  is  also  trne  that 
the  contract  with  the  New  York  Central  and  Hudson  River 
Railroad  Company  for  the  purchase  of  the  other  bonds 
referred  to  in  such  request  contained  a  provision  that  they 
might  be  used  by  Drexel,  Morgan  &  Company  for  the  pur- 
pose of  reorganizing  the  New  York  and  Northern  Railway 
Company.  Without  any  lengthy  discussion  of  this  question 
it  would  seem  that  the  purpose  of  this  provision  in  the  mort- 
gage was  to  prevent  the  trustee  from  being  compelled  to  fore- 
close the  mortgage  except  upon  the  request  of  the  owners 
of  $2,000,000  in  amount  of  the  bonds.  If  such  was  its  pur- 
pose, and  such  is  a  proper  construction  of  that  provision  of 
the  mortgage,  then  manifestly  the  request  was  insufficient,  as 
it  was  not  thus  made. 

It  is,  however,  contended  that  inasmuch  as  the  plaintiff  had 
the  right  of  its  own  motion  or  in  its  discretion  to  commence 
this  action  without  any  request  whatever,  it  follows  that  the 
action,  having  been  commenced,  was  properly  begun  and  the 
appellants'  contention  cannot  be  sustained.  The  mortgage 
provides  for  two  cases,  in  either  of  which  the  action  might  be 
properly  commenced.  The  trustee  might  act  upon  its  own 
motion  and  exercise  its  own  judgment  and  discretion  upon  the 
question  whether  it  was  for  the  interest  of  the  bondholders 
and  all  concerned  to  have  the  mortgage  foreclosed,  and  if  it 
so  determined  it  might  institute  an  action  for  its  foreclosure 
although  no  request  whatever  was  made.  On  the  other  hand, 
it  might  be  required  to  institute  such  an  action  upon  the  writ- 
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ten  request  of  the  owners  of  $2,000,000  of  the  bonds,  not- 
withstanding the  fact  that  it  might  be  opposed  to  such  a 
course  and  it  was  contrary  to  its  judgment.  Oue  provision  is 
permissive  only  while  the  other  is  mandatory.  It  does  not 
necessarily  follow  because  the  plaintiff  might  have  instituted 
this  action  in  .the  exercise  of  its  discretion,  but  was  induced  to 
bring  it,  relying  upon  a  request  that  was  invalid,  that  it 
may  now  be  upheld  upon  the  ground  that  it  possessed  a  dis- 
cretion which  it  never  exercised.  The  action  was  brought 
upon  the  theory  that  the  holders  of  $2,000,000  of  the  bonds 
had  made  a  proper  written  request  upon  the  plaintiff  to  com- 
mence it.  Such  having  been  the  original  character  of  the 
action,  as  indicated  by  the  complaint,  can  it  now  be  said  that, 
although  no  proper  request  was  made,  yet  the  action  may  be 
maintained  because  the  plaintiff  might,  in  its  discretion,  have 
determined  to  bring  the  action  although  there  had  been  no 
request.  It  would  seem  that  under  the  provision  of  the  mort- 
gage permitting  the  plaintiff  to  bring  this  action,  to  some 
extent  at  least,  the  Question  whether  or  not  it  would  foreclose 
the  mortgage  and  declare  the  whole  amount  due  was  one  of 
judgment  and  discretion  to  be  exercised  by  it  before 
the  commencement  of  the  action.  Not  having  voluntarily 
sought  to  thus  enforce  the  obligations  of  the  company,  but 
having  had  served  upon  it  a  request  which  purported  to  be 
signed  by  the  holders  of  $2,000,000  of  the  bonds,  and  having 
commenced  the  action  in  pursuance  of  that  request,  we  regard 
it  as  at  least  doubtful  if  it  can  now  be  maintained  upou  the 
ground  that  it  was  voluntarily  commenced  by  the  plaintiff  if 
the  request  was  invalid.  But  it  is  perhaps  unnecessary  to 
determine  that  question. 

There  are  several  other  questions  raised  by  the  appellants, 
but,  as  the  judgment  must  be  reversed  for  the  errors  already 
pointed  out,  it  is  unnecessary  to  discuss  or  determine  them. 

This  consideration  of  the  questions  involved  in  the  case  has 
led  us  to  the  Conclusions  that  the  learned  trial  judge  erred : 
1.  In  refusing  to  find  material  facts  upon  the  ground  that 
they  were  immaterial ; 
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2.  In  declining  to  find  other  facts  which  were  material  and 
established  by  the  uncontradicted  evidence : 

3.  In  rejecting,  as  immaterial,  evidence  offered  by  the 
appellants  tending  to  show  that  the  New  York  Central  and 
Hudson  River  Railroad  Company,  while  in  control  of  the 
affairs  of  the  New  York  and  Northern  Railway  Company, 
declined  to  accept  traffic  from  other  roads  which  would  have 
produced  a  fund  with  which  to  pay  the  interest  due  upon  the 
bonds  in  suit ;  and, 

4.  In  rejecting,  as  immaterial,  evidence  to  show  that  the 
income  of  the  road,  which  should  have  been  employed  to  pay 
the  interest  on  such  bonds,  was  used  for  other  and  improper 
purposes. 

We  think  the  judgment  should  be  reversed,  and  a  new  trial 
granted,  with  costs  to  abide  the  event. 

All  concur,  except  Andrews,  Ch.  J.,  and  Gray,  J.,  not 
voting. 

Judgment  reversed. 


The  People  of  the  State  of  New  York  ex  rel.  Edward 
Weaver,  Appellant,  v.  John  Van  De  Carr,  Warden  of 
the  City  Prison,  etc.,  Respondent. 

1.  Pool-selling — Constitutionality  of  Chap.  572,  Laws  of  1895; 
Penal  Code,  §  351.  Chapter  572,  Laws  of  1805,  amending  section  351  of 
the  Penal  Code,  and  making  pool-selling  a  felony,  is  not  so  connected  with 
or  dependent  upon  chapter  570  of  the  same  year,  authorizing  certain 
organizations  to  conduct  races  for  purses  or  prizes,  as  to  be  invalid,  even 
if  (which  is  not  decided)  the  latter  act  is  obnoxious  to  the  provision  of  the 
Constitution  (Art.  1,  §  9)  which  prohibits  the  authorization  of  gambling. 

2.  Pool-selling  —  Constitutionality  op  Chap.  572,  Laws  of  1895; 
Penal  Code,  §  351.  The  provisions  of  chapter  572,  Laws  of  1895,  amend- 
ing section  851  of  the  Penal  Code,  that  any  person  who  aids  in  any  of  the 
acts  which  are  forbidden  by  that  section  is  guilty  of  a  felony,  "except 
when  another  penalty  is  provided  by  law,"  and  that  "  when  an  exclu- 
sive penalty  is  provided  by  law  for  an  act  hereby  prohibited,  the  permit- 
ting of  the  use  of  premises  for  the  doing  of  the  act  in  such  case  shall  not 
be  deemed  a  violation  hereof  or  of  section  348  of  this  Code,"  do  not  contra- 
vene the  provision  of  the  Constitution  (Art.  8,  g  17)  that  "no  act  shall  be 
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passed  which  shall  provide  that  any  existing  law,  or  any  part  thereof, 
shall  be  made  or  deemed  a  part  of  said  act,  or  which  shall  enact  that  any 
existing  law,  or  part  thereof,  shall  be  applicable,  except  by  inserting  it  in 
such  act." 

People  ex  rel.  Weaver  v.  Van  De  Carr,  7  App.  Div.  608,  affirmed. 

(Submitted  October  5,  1896;  decided  October  20,  1896.) 

Appeal  from  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  made  June  6, 
1896,  which  affirmed  an  order  of  Special  Term  dismissing  a 
writ  of  habeas  corpus  and  remanding  the  relator  to  the  cus- 
tody of  the  respondent. 

Benjamin  Steinhardt  for  appellant.  The  whole  series  of 
acts  commonly  called  the  racing  laws  are  mere  evasions  of 
the  letter  and  spirit  of  the  constitutional  prohibitions,  and, 
therefore,  void.  (Const,  of  N.  Y.  art.  1,  §  9 ;  In  re  Sweeleif, 
12  Misc.  Kep.  174;  146  K  Y.  401 ;  InreKeymer,  148 X.  V. 
219 ;  People  ex  rel.  v.  Draper,  15  N".  Y.  532 ;  People  ex  rel.  v. 
AJbertson,  55  N.  Y.  55 ;  Laws  of  1895,  chaps.  570,  571,  572, 
573 ;  Penal  Code,  §§  336-352 ;  Laws  of  1887,  chap.  479 ;  Peo- 
ple ex  rel.  v.  Fallon,  4  App.  Div.  76  ;  Gibbons  v.  Gouverneut\  1 
Den.  170 ;  Euekman  v.  Pitcher,  1  N.  Y.  392 ;  Irving  v.  Brit- 
ton,  8  Misc.  Kep.  201 ;  Laws  of  1896,  chap.  380,  §  4.)  The  act 
in  question  violates  section  17  of  article  3  of  the  Constitution, 
in  that  it  makes  another  law  providing  a  penalty  for  an  act 
therein  prohibited,  a  part  of  it  and  applicable  to  it,  without 
inserting  the  law  60  applicable.  {People  ex  rel.  v.  Banks,  67 
K  Y.  575 ;  Wells  v.  City  of  Buffalo,  14  Hun,  440 ;  Laws  of 
1895,  chap.  570,  §  17 ;  Penal  Code,  §§  336,  337,  338,  340, 341, 
351 ;  B.  S.  P.  Co.  v.  O'Donnell,  87  Ala.  376 ;  BarnhiU  v. 
Teague,  11  South.  Eep.  444;  Beard  v.  Wilson,  52  Ark.  290: 
State  v.  Trenton,  53  1ST.  J.  L.  570 ;  23  Am.  &  Eng.  Ency.  of 
Law,  495.) 

John  D.  Lindsay  for  respondent.  Section  351,  as  amended, 
does  not  violate  either  the  letter  or  spirit  of  section  17,  article 
III  of  the  Constitution,  and  is  not  legislation  of  the  character 
condemned  by  that  section.     {Curtin  v.  Barton,  139  N.  Y. 


1896.]      People  ex  bel.  "Weaveb  v.  Van  De  Carr.        441 

N.  Y.  Rep.]  Opinion  of  the  Court,  per  Martin,  J. 

505  ;  People  ex  rel.  v.  Zorillard,  135  N.  Y.  285 ;  People  ex 
rel.  v.  Hayt,  7  Hun,  39 ;  People  ex  rel.  v.  limning,  89  Hun, 
124 ;  Wells  v.  City  of  Buffalo,  14  Hun,  438 ;  Weinekie  v. 
N.  Y.  C.  cfe  //.  E.  B.  B.  Co.,  39  N.  Y.  S.  K.  584;  People 
v.  Learned,  5  Hun,  626 ;  Hathaway  v.  Tuttle,  12  Wkly.  Dig. 
240.)  If  the  appellant's  contention  should  be  upheld  there 
will  be  no  law  of  this  state  in  existence  under  which  pool-sell- 
ing, book-making  or  any*  of  its  attendant  offenses  can  be  pun- 
ished. {People  v.  Cleary,  13  Misc.  Rep.  546  ;  People  t. 
Todd,  51  Hun,  446.) 

Martin,  J.  The  relator  was  brought  into  the  New  York 
Court  of  General  Sessions  by  a  bench  warrant  issued  upon  an 
indictment  for  pool-selling,  in  violation  of  section  351  of  the 
Penal  Code,  and  committed  to  the  custody  of  the  respondent. 
The  writ  was  issued  to  test  the  constitutionality  of  that  sec- 
tion, and  was  based  upon  the  theory  that  it  was  invalid. 

The  appellant  claims  that  that  section  of  the  Penal  Code  is 
unconstitutional  upon  the  grounds : 

1.  That  it  is  in  contravention  of  section  9  of  article  1  of  the 
Constitution  of  the  state,  which  declares:  "Nor  shall  any 
lottery,  or  the  sale  of  lottery  tickets,  pool-selling,  book-mak- 
ing, or  any  other  kind  of  gambling  hereafter  be  authorized  or 
allowed  within  this  state ;  and  the  legislature  shall  pass  appro- 
priate laws  to  prevent  offenses  against  any  of  the  provisions  of 
this  section ; " 

2.  That  it  is  in  violation  of  section  17  of  article  3,  which 
provides :  "  No  act  shall  be  passed  which  shall  provide  that 
any  existing  law,  or  any  part  thereof,  shall  be  made  or  deemed 
a  part  of  said  act,  or  which  shall  enact  that  any  existing  law, 
or  part  thereof,  6hall  be  applicable,  except  by  inserting  it  in 
such  act." 

The  contention  of  the  appellant  is  that  chapters  570,  571, 

572  and  573  of  the  Laws  of  1895  should  be  construed  and 

treated  as  a  single  statute ;  that  as  section  8  of  chapter  570 

authorizes  trotting  and  fair  associations  to  conduct  races,  and 
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in  section  11  provides  that  the  maintenance  of  a  racecourse 
shall  not  be  construed  as  a  violation  of  any  of  the  provisions 
of  chapter  9  of  title  10  of  the  Penal  Code,  or  the  provisions  of 
any  penal  statute  not  contained  in  that  chapter,  it  falls  within 
the  inhibition  of  section  9  of  article  1  of  the  Constitution, 
and  is,  consequently,  void. 

It  is  also  further  contended  that  as  that  chapter  is  void,  it 
follows  that  the  succeeding  chapters  are  also  void. 

A  careful  examination  of  chapter  570  fails  to  disclose  any 
provision  authorizing  pool-selling,  book-making,  or  any  other 
kind  of  gambling,  unless  it  be  held  that  the  authority  conferred 
upon  the  organizations  mentioned  to  hold  trotting  or  running 
race  meetings  for  prizes  or  purse6,  is  gambling  within  that 
provision  of  the  Constitution.  That  a  statute  authorizing  rac- 
ing for  purses  or  prizes  is  gambling  within  the  intent  and 
spirit  of  the  provision  referred  to,  must,  to  say  the  least,  be 
regarded  as  doubtful.  {Harris  v.  White,  81  K  Y.  532.)  But 
we  do  not  deem  it  necessary  to  determine  that  question  at  this 
time,  as  it  seems  manifest  that  the  contention  of  the  appellant 
that  if  chapter  570  is  unconstitutional,  it  follows  that  chapter 
572,  which  amended  section  351  of  the  Penal  Code,  is  for  that 
reason  invalid,  cannot  be  maintained.  Presumptively  chapter 
572  is  valid,  and  being  a  separate  act,  if  it  is  not  in  contra- 
vention of  some  provision  of  the  Constitution,  should  not  be 
regarded  as  void.  We  think  we  would  not  be  justified  in 
holding  that  these  several  acts  are  so  connected,  dependent 
and  interwoven  that  the  legislature  would  not  have  passed 
chapter  572  independently  of  the  other  chapters  referred  to, 
or  that  they  cannot  be  treated  as  separate  and  independent 
acts  without  defeating  the  object  of  the  legislature.  It  fol- 
lows, therefore,  that  this  claim  of  the  appellant  cannot  be 
upheld. 

Second.  The  contention  that  this  act  is  void  under  the  pro- 
visions of  section  17  of  article  3  of  the  Constitution  cannot, 
we  think,  be  sustained.  Chapter  572,  which  is  an  amendment 
of  section  351  of  the  Penal  Code,  provides  for  the  punish- 
ment of  persons  who  engage  in  book-making  or  pool-6elliug 
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at  any  time  or  place.  The  portion  of  the  statute  which  is 
claimed  to  be  in  contravention  of  the  Constitution  is  that 
which  provides  that  any  person  who  aids,  assists  or  abets  in 
any  manner  in  any  of  the  acts  which  are  forbidden  by  that 
section  is  guilty  of  a  felony,  except  when  another  penalty  is 
provided  by  law,  and  that  when  an  exclusive  penalty  is  pro- 
vided by  law  for  any  act  therein  prohibited,  the  permitting  of 
the  use  of  premises  for  doing  the  act  shall  not  be  deemed  a 
violation  thereof  or  of  section  343  of  the  Penal  Code. 

Section  351,  as  amended,  does  not,  we  think,  enact  that  any 
other  existing  law  shall  be  applicable.  The  provisions  of  that 
section  are  to  the  effect  that  it  shall  apply  only  in  cases  where 
no  other  penal  law  is  applicable.  The  purpose  of  that  pro- 
vision was  not  to  make  existing  laws  applicable  in  the  cases 
mentioned  therein,  but  to  exclude  from  its  operation  such 
cases  where  other  provisions  had  been  made.  No  other  exist- 
ing law  is  made  a  part  of  that  statute.  Its  provisions  exclude 
from  its  operation  all  acts  where  a  different  penalty  had  been 
provided.  In  other  words,  it  defines  its  scope  and  effect  by 
excluding  from  its  operation  any  offenses  that  may  have  been 
included  in  the  language  employed  which  are  punishable  by 
any  then  existing  law. 

In  Curtin  v.  Barton  (139  N.  Y.  505)  chapter  342  of  the 
Laws  of  1892,  which  was  an  act  to  establish  a  local  court  of 
civil  jurisdiction  in  the  city  of  Syracuse,  was  under  considera- 
tion. That  act  provided  that  such  court  should  have  the  same 
jurisdiction  over  the  persons  of  defendants  as  was  possessed 
by  Justices'  Courts  of  towns  under  certain  provisions  of  the 
Code  of  Civil  Procedure,  and  it  was  held  that  that  statute  was 
not  obnoxious  to  the  provisions  of  the  Constitution  now  under 
consideration.  The  current  of  authority  in  this  court  has 
settled  the  question  adversely  to  the  claim  of  the  appellant. 
(People  ex  rel.  v.  Lorillard,  135  N.  Y.  285  ;  People  ex  rel. 
v.  Banks,  67  N.  Y.  568  ;  People  ex  rel.  v.  Squire,  107  N.  Y. 
593.  See,  also,  People  ex  rel.  v.  Hayt,  7  Hun,  39 ;  Wells  v. 
City  of  Buffalo,  14  Hun,  438 ;  Bonnell  v.  Griswold,  89  N. 
Y.  122;    Weinekie  v.  2T.   Y.  C.  &  II.  R.  R.  R.  Co.,  39  N. 
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Y.  St.  Rep.  584 ;  People  v.  Learned*  5  Hun,  626 ;  Hathaway 
v.  TutUe,  12  Weekly  Dig.  240.) 

The  act  amending  section  351  is  entirely  independent  of 
the  other  acts  referred  to,  and  at  most  provides  that  where 
there  is  an  existing  law  upon  the  same  subject,  certain  of  the 
provisions  of  section  351  shall  not  be  applicable.  The  authori- 
ties cited  seem  to  be  decisive  of  this  question,  and  to  the  effect 
that  the  amendment  under  consideration  is  not  in  conflict  with 
the  provisions  of  section  17  of  article  3  of  the  Constitution. 

We  think  it  cannot  be  fairly  said  that  the  provisions  of  this 
statute  are  in  conflict  with  any  of  the  provisions  of  the  Con- 
stitution, and,  hence,  should  be  upheld  and  the  order  appealed 
from  affirmed. 

All  concur. 

Order  affirmed. 


78  AD*251  The  People  of  the  State  of  New  Yokk  ex  rel.  John  J. 
e  78  AD*258      Fallon,  Respondent,  v.  Robert  J.  Wright,  as  Commissioner 
of  Correction  of  the. City  of  New  York,  Appellant. 

1.  VETERAN8  —  REMOVAL  FROM    ClTT  APPOINTIVE  POSITION  —  RlOHT 

to  Hearing  — Laws  of  1892,  Chap.  577.  The  statute  (Laws  of  1892, 
chap.  577),  which  confers  upon  veterans  holding  a  position  by  appoint- 
ment in  any  city  or  county,  and  receiving  a  salary  from  such  city  or 
county,  the  right  to  a  hearing  before  removal  is  not  rendered  inapplicable 
merely  because  the  incumbent  may  be  performing  duties  of  a  public  char* 
acter,  as  distinguished  from  those  merely  private,  and  his  acts  of  negli- 
gence or  misconduct  may  not  be  imputable  to  the  city  or  county. 

2.  New  York  City  —  Warden  op  City  Prison.  Chapter  577,  Laws 
of  1892,  applies  to  a  veteran  holding  the  appointive  position  of  warden  of 
the  city  prison  in  the  city  of  New  York,  and  entitles  him  to  a  hearing 
before  removal  by  the  commissioner  of  correction  of  that  city. 

People  ex  rel.  Fallon  v.  Wright,  7  App.  Div.  185,  affirmed. 

(Argued  October  5,  1896;  decided  October  20,  1896.) 

Appeal  from  order  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  July  7,  1896, 
which  reversed  on  certiorari  a  determination  of  Robert  J. 
Wright,  as  commissioner  of  correction  of  the  city  and  county 
of  New  York,  removing   the  relator,   a  veteran  of  the  late 
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war,  from  the  office  of  warden  of  the  city  prison,  upon  the 
grounds  of  incompetency  and  misconduct,  on  charges :  1. 
Violation  of  rules ;  2.  Disobedience  of  orders  and  cruel  and 
inhuman  treatment  of  prisoners ;  and  ordered  the  reinstate- 
ment of  relator,  upon  the  grounds,  first,  that  as  matter  of 
fact  none  of  the  charges  of  incompetency  and  conduct  incon- 
sistent with  the  relator's  position  were  sustained ;  and,  second, 
that  even  if  the  charge  of  cruel  and  inhuman  treatment  had 
been,  prima  facie,  made  out,  it  was  substantial  error,  going  to 
the  root  of  the  commissioner's  judgment,  to  rule  out  cross- 
examination  tenditfg  to  refute  such  charge,  and  to  show  that 
the  prisoner's  sufferings,  as  detailed  by  him,  and  by  him 
alone,  proceeded  from  causes  other  than  the  discipline  to  which 
he  had  been  subjected. 

William  L.  Turner  for  appellant.  The  relator  being  neither 
a  city  nor  county  officer,  but  an  officer  of  the  state,  was  not 
entitled  to  a  hearing  under  the  statutes  securing  to  veterans  a 
qualified  tenure  of  office,  and  the  court  below,  being  bound  by 
the  allegation  in  the  return  of  the  relator's  incompetency  and 
inconsistent  conduct,  had  no  jurisdiction  to  reverse  the  com- 
missioner's action  nor  to  order  reinstatement.  (Laws  of  1892, 
chap.  577 ;  Laws  of  1894,  chap.  716 ;  People  ex  rel.  v.  Mor- 
ton, 148  N.  Y.  156 ;  Laws  of  1888,  chap.  119.  §  1 ;  McDonald 
v.  Mayor,  etc.,  32  N.  Y.  Supp.  280 ;  Maxmilian  v.  Mayor, 
etc.,  62  N.  Y.  160;  Laws  of  1895,  chap.  912,  §  5;  Laws  of 
1896,  chap.  821.)  The  reversal  by  the  court  below  upon  the 
facts  as  found  by  the  commissioner  was  so  clearly  against  the 
preponderance  of  proof  that,  assuming  its  jurisdiction,  a  ques- 
tion of  law  is  presented  upon  the  record  for  review  by  this 
court.  (Code  Civ.  Proc.  §  2140 ;  People  ex  rel.  v.  Fire  Comrs., 
106  N.  Y.  264;  People  ex  rel.  v.  Martin,  142  N.  Y.  352; 
Hudson  v.  R.,  W.  &  O.  R.  R.  Co.,  145  K  Y.  408 ;  In  re 
Harriot,  145  K  Y.  540;  Zinkaufv.  Lombard,  137  K  Y. 
417.) 

Charles  J.  Patterson  for  respondent.  The  order  of  the 
Appellate  Division  is  not  reviewable  in  this  court.     (People 
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ex  rel.  v.  Fire  Comrs.,  106  N.  Y.  257 ;  People  ex  rel.  v. 
French^  123  N.  Y.  636;  People  ex  rel.  v.  French,  119  K  Y. 
503 ;  Harris  v.  Burdett,  73  N.  Y.  136;  PAorw  v.  #*r«,107 
N.  Y.  231 ;  P<a>pfe  ex  rel.  Hogan  v.  French,  119  N.  Y.  493.) 
By  chapter  577  of  the  Laws  of  1892  the  relator,  a  veteran, 
could  not  be  removed  except  upon  cause  shown  after  a  hear- 
ing had.  The  nature  of  the  cause,  which  must  be  shown  to 
justify  his  removal,  is  fixed  by  chapter  716  of  the  Laws  of 
1894.  It  must  be  incompetency  and  conduct  inconsistent 
with  the  position  he  holds.  The  evidence  was  entirely  insuf- 
ficient to  establish  that  the  relator  had  been  guilty  of  any 
violation  of  the  prison  rules.  {In  re  Breslin,  45  Hun,  210 ; 
Delafield  v.  Brady,  108  N.  Y.  529 ;  People  ex  rel.  v.  U. 
Ins.  Co.,  15  Johns.  358 ;  Jackson  v.  Collins,  3  Cow.  89 ;  JL 
S.  <&  M.  S.  B.  Co.  v.  Boach,  80  N.  Y.  339 ;  Laws  of  1882, 
chap.  410,  §§  385, 1495.)  It  is  very  plain  that  the  testimony 
in  the  record  would  not  sustain  a  verdict  against  the  warden, 
and  hence  a  case  is  made  out  under  section  2140  of  the  Code 
(Subd.  5),  which  authorizes  a  reversal  where  the  verdict  is 
against  the  weight  of  evidence.  (Laws  of  1892,  chap.  577; 
Laws  of  1894,  chap.  716 ;  People  ex  rel.  v.  Comrs.,  etc.,  106 
N.  Y.  64.) 

O'Brien,  J.  The  relator  was  the  warden  of  the  city  prison 
in  New  York  and  was  removed  from  that  office  by  the  defend- 
ant, the  commissioner  of  correction,  after  trial,  upon  charges 
preferred  against  him.  The  Appellate  Division  has  upon 
certiorari  reversed  the  determination  of  the  commissioner, 
both  upon  the  law  and  the  facts,  and  restored  the  relator  to 
the  office.  Upon  examination  of  the  evidence  and  proceed- 
ings before  the  commissioner,  and  of  the  reasons  given  by 
the  learned  court  below  for  its  decision,  we  think  there  was 
no  error  committed  of  which  the  appellant  has  any  right  to 
complain.  A  careful  review  of  the  facts  and  the  law  govern- 
ing the  questions  will  show  the  decision  to  have  been  entirely 
satisfactory,  and  we  can  add  nothing  to  the  discussion  of  the 
question  so  thoroughly  treated  in  the  opinion.    If  there  were 
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no  other  points  presented  here  than  apparently  were  discussed 
below,  we  would  be  entirely  satisfied  to  rest  our  decision  upon 
the  opinion  of  the  learned  judge  who  spoke  for  the  court. 

But  the  counsel  for  the  defendant  has  urged  upon  us  with 
much  earnestness,  as  grounds  for  reversal  of  the  decision 
below,  a  point  which  evidently  is  presented  for  the  first  time 
upon  this  appeal.  It  does  not  seem  to  have  been  presented 
upon  the  trial  before  the  commissioner,  and  so  far  as  we  can 
judge  from  this  record  it  was  not  made  before  the  Appellate 
Division.  (7  App.  Div.  185.)  The  commissioner  took  testi- 
mony at  length  in  support  of  the  charges,  as  well  as  in  the 
relator's  defense,  and  counsel  appeared  upon  both  sides.  The 
removal  of  the  relator  was  the  result  of  a  full  trial  and  investi- 
gation, and,  as  before  observed,  it  was  not  suggested  at  any 
stage  of  the  proceeding  that  he  could  be  deprived  of  his  office 
without  such  a  hearing.  It  is  now  claimed,  however,  that  the 
relator  was  not  entitled  to  a  hearing ;  that  the  commissioner 
could  have  removed  him  upon  such  information  as  to 
incompetency  as  he  had,  however  acquired ;  that  the  testi- 
mony taken  was  not  in  pursuance  of  any  law  requiring  an 
investigation  or  hearing,  but  on  the  commissioner's  own 
motion  and  solely  for  his  information  with  reference  to  his 
future  action ;  that  the  Supreme  Court  had  no  right  to  act  upon 
the  testimony,  though  it  was  embraced  in  the  return  to  the 
certiorari,  but  was  bound  by  the  allegations  of  the  return  show- 
ing that  the  removal  wa6  for  misconduct  and  incompetency. 
In  the  proceedings  before  the  commissioner  it  was  assumed 
that  the  relator  was  entitled  to  a  hearing.  All  the  proceed- 
ings were  conducted  and  the  determination  evidently  made 
upon  that  theory;  and  it  is  by  no  means  clear  that  the 
defendant  should  now  be  permitted  to  change  his  position  in 
that  respect.  But  assuming,  without  deciding  it,  that  the  point 
is  now  properly  before  us,  the  only  question  necessary  to  be 
considered  is  the  true  meaning  and  construction  which  should 
be  given  to  a  recent  statute  applicable  to  the  case,  since 
it  must  be  conceded  that  if  the  relator  was  entitled  to  a 
hearing,  then  all  the  testimony   taken  was  properly  before 
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the  court  below,  and  it  had  the  power  to  review  all  the 
questions  of  law  and  fact  disclosed  by  the  record.  There  is 
no  dispute  with  respect  to  the  fact  that  the  relator  was  a 
veteran  Union  8oldier  of  the  late  war;  and  if  the  office 
which  he  held  fell  within  the  provisions  of  chapter  577  of 
the  Laws  of  1892,  he  could  not  have  been  removed  without  a 
hearing.  The  contention  on  the  part  of  the  learned  counsel 
for  the  appellant  is  that  the  relator  was  not  a  "  person  hold- 
ing a  position  by  appointment  in  any  city  or  county  of  this 
6tate  *  *  *  receiving  a  salary  from  such  city  or  county," 
but  a  state  officer,  and  thus,  though  a  veteran,  not  within  the 
provisions  of  the  statute.  This  position  is  sought  to  be  sus- 
tained upon  the  authority  of  Maxinilian  v.  Mayor,  etc.  (62 
N.  Y.  160).  The  question  in  that  case  was  whether  a  commis- 
sioner of  charities  and  corrections  in  and  for  the  city  and 
county  of  New  York  was  such  an  officer,  servant  or  agent  of 
the  municipality  that  it  became  liable  for  his  negligent 
acts.  It  is  no  doubt  true  that  in  this  case  the  warden 
of  the  city  prison  was  not  such  an  agent  or  servant  of  the 
municipality  as  would  render  the  latter  liable  for  his  acte 
of  negligence  or  misconduct.  That  is  true  of  many  local  offi- 
cers who  are  engaged  in  the  performance  of  a  public  duty  in 
which  the  city  has  no  pecuniary  or  private  interest.  All  offi- 
cers, whether  general  or  local,  are  created  by  state  authority, 
and  it  may  be  difficult  to  classify  them  as  distinctly  state  offi- 
cers on  the  one  hand,  or  city  and  county  officers  on  the  other. 
The  sheriff,  keeper  of  the  jail  and  the  police  force,  though 
created  and  organized  under  the  authority  of  the  state,  are 
generally  classed  as  local  officers,  and  in  some  respects  it  may 
be  said  that  they  perform  duties  of  a  public  character.  The 
same  legislature  that  passed  the  act  securing  to  veterans  the 
right  to  a  hearing  before  removal  from  office,  passed  chapter 
681  of  the  Laws  of  1892,  which  attempted  to  classify  officers, 
and  defined  state  and  local  officers.  Under  the  classification 
there  indicated  the  relator  is  not  a  state  officer,  but  a  oounty 
or  city  officer.  The  question  here  is,  whether  within  the 
meaning  of  the  statute,  securing  to  veteran  soldiers  the  right 
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to  a  hearing,  the  relator  is  a  "  person  holding  a  position  by 
appointment  in  any  city  or  connty  of  this  state,  receiving  a 
salary  from  such  city  or  county,"  and  we  think  he  is.  He 
was  appointed  by  local  authority.  His  salary  or  compensation 
is  paid  by  the  municipality,  and  his  duties  as  keeper  of  the 
prison  are  limited  exclusively  to  the  city  and  county  in  which 
it  was  located.  He  held  a  position  by  appointment  in  the 
city  and  county  of  New  York,  and  was,  therefore,  within  the 
purpose  and  the  general  policy  of  the  statute.  It  does  not 
follow  that  because  his  acts  of  negligence  or  misconduct  are 
not  to  be  imputed  to  the  city  and  county  that  he  is  not  within 
the  purview  of  the  statute.  The  purpose  of  the  statute  evi- 
dently was  to  restrain  the  local  appointing  authority  from 
arbitrarily  removing  veteran  soldiers  without  cause,  and  with- 
out a  hearing,  and  the  circumstance  that  the  incumbent  may 
be  performing  duties  of  a  public  character,  as  distinguished 
from  those  merely  private,  cannot  affect  the  construction 
which  should  be  given  to  the  law.  The  intention  of  the  legis- 
lature evidently  was  to  secure  to  veteran  soldiers  holding  such 
positions  as  the  relator  held  the  benefit  of  a  hearing,  and  to 
protect  them  from  arbitrary  removals  without  cause. 

We  think  that  the  case  was  correctly  disposed  of  in  the 
court  below,  and  that  the  order  and  judgment  appealed  from 
should  be  affirmed,  with  costs. 

All  concur. 

Order  and  judgment  affirmed. 
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Sells  E.  Woodhull,  Respondent,  v.  The  Mayor,  Aldermen 
and  Commonalty  of  the  City  of  New  York  and  The  City 
of  Brooklyn,  Appellants. 

Municipal  Corporations — Non -liability  of  Cities  for  Acts  op 
Brooklyn  Bridge  Policemen.  The  municipal  corporations  of  the  cities 
of  New  York  and  Brooklyn  are  not  liable  for  acts  of  a  bridge  policeman, 
appointed  by  the  trustees  of  the  Brooklyn  bridge  pursuant  to  the  statute 
(Laws  of  1875,  chap.  800,  §  8),  done  in  the  public  character  of  policeman, 
and  not  within  the  scope  of  any  employment  as  an  agent  or  servant  of  the 
municipalities. 

Woodhull  v.  Mayor,  etc.,  of  N.  F.,  76  Hun,  890,  reversed. 

<Argued  October  8,  1896;  decided  October  20,  1896.) 

Appeals  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
March  29,  1894,  which  affirmed  a  judgment  in  favor  of  the 
plaintiff  entered  upon  a  verdict,  and  also  affirmed  an  order 
denying  a  motion  for  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Francis  M.  Scott  for  appellants.  The  Brooklyn  bridge  is 
a  public  structure  used  for  public  purposes.  (Laws  of  1867, 
chap.  399  ;  Laws  of  1869,  chap.  26  ;  Laws  of  1874,  chap.  601; 
Laws  of  1875,  chap.  300 ;  People  ex  rel.  v.  Kelly,  76  K  T. 
475.)  The  bridge  policemen  are  peace  officers  of  the  state 
and  the  defendants  are  not  responsible  for  their  tortious  acts. 
(Laws  of  1890,  chap.  565,  §  58 ;  Dempsey  v.  N.  T.  C.  <&  H.  R 
B.  B.  Co.,  146  N.  Y.  290;  People  v.  Bathbone,  145  N\  Y. 
434 ;  Tilford  v.  Mayor,  etc.,  37  N.  Y.  Supp.  185 ;  McKay 
v.  City  of  Buffalo,  9  Hun,  401 ;  74  N.  Y.  619  ;  2  Dillon  on 
Mun.  Corp.  §  975  ;  Beady  v.  Tuscaloosa,  6  Ala.  327 ;  Bar- 
gan  v.  Mobile,  31  Ala.  469 ;  Cook  v.  Macon,  54  Ga.  460; 
Cranston  v.  Augusta,  61  Ga.  572 ;  Harris  v.  Atlanta,  62 
Ga.  290 ;  McElroy  v.  Albany,  65  Ga.  387 ;  Attaway  v. 
CartersviUe,  68  Ga.  740;  Odell  v.  Schroeder,  58  HI.  353; 
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Culver  v.  Streator,  130  111.  238 ;  Lafayette  v.  Timberlake, 
88  Ind.  330.)  But  even  if  it  be  held  in  the  case  at  bar  that 
in  the  management  and  operation  of  the  bridge  the  two  cities 
act  as  if  they  were  a  private  corporation,  still  they  are  not 
liable  for  the  acts  of  the  policeman,  Bishop.  (Palmeri  v. 
M.  B.  Co.,  133  N.  Y.  261 ;  Wells  v.  W.  M  Co.,  19  Wash. 
L.  K.  52 ;  T.  B.  L  Co.  v.  Steinmeier,  72  Md.  313 ;  Herseyr. 
O'Neill,  36  Fed.  Rep.  168 ;  Oppenheimer  v.  M.  B.  Co.,  45 
N.  Y.  S.  K.  134;  Jardine  v.  Cornell,  50  N.  J.  L.  485 ;  Brill 
v.  Eddy,  22  S.  W.  Eep.  488 ;  Morse  v.  Augusta,  20  S.  E. 
Rep.  653 ;  Dickson  v.  Waldron,  135  Ind.  507.)  A  municipal 
corporation  is  not  liable  for  a  false  imprisonment.  (7  Am.  & 
Eng.  Ency.  of  Law,  685 ;  OdeU  v.  Schroeder,  58  111.  353 ; 
Trammell  v.  Town  of  BussellviUe,  34  Ark.  105 ;  Trescott  v. 
City  of  Waterloo,  26  Fed.  Rep.  593 ;  Ogg  v.  Lansing,  35 
Iowa,  495;  Caldwell  v.  City  of  Boon*,  51  Iowa,  687;  Per- 
ley  v.  Georgetown,  7  Gray,  464 ;  Tilford  v.  Mayor,  etc.,  37 
N.  Y.  Supp.  185.) 

Paul  E.  De  Fere  for  respondent.  By  the  provisions  of  the 
acts  under  which  the  New  York  and  Brooklyn  bridge  was  con- 
structed, the  bridge  belongs  conjointly  to  the  two  cities  of 
New  York  and  Brooklyn ;  the  trustees  of  the  bridge  are  the 
agents  of  the  cities ;  and  those  employed  by  the  trustees  are 
likewise  the  agents  and  servants  of  the  cities,  for  whose 
wrongful,  careless  and  negligent  acts  in  performing  the  duties 
of  their  employment  the  cities  are  liable.  ( Walsh  v.  Mayor, 
etc.,  107  N.  Y.  220 ;  Laws  of  1875,  chap.  300,  §  7 ;  People  ex 
ret.  v.  Kelly,  76  N.  Y.  487 ;  Bailey  v.  Mayor,  etc.,  3  Hill, 
531 ;  Dillon  on  Mun.  Corp.  [3d  ed.]  §  981 ;  Murphy  v. 
Lowell,  124  Mass.  564;  Hand  v.  Brookline,  126  Mass.  324; 
Dwinelle  v.  N.  Y.  C.  <&  11.  B.  B.  B.  Co.,  120  N.  Y.  122; 
Stewart  v.  B.  &  C  T.  B.  B.  Co.,  90  N.  Y.  588 ;  Neito  v. 
Clark,  1  Cliff.  145 ;  Comm.  v.  Power,  7  Mete.  596 ;  God- 
dard  v.  O.  T.  B.  Co.,  57  Me.  202 ;  Cracker  v.  C.  &  N. 
W.  B.  Co.,  36  Wis.  657 ;  C.  cfe  E  B.  B.  Co.  v.  Flexmcm, 
103  111.  546.)    There  can  be  no  doubt  that  such  an  agent  of 
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a  carrier  of  passengers  can  violate  the  duties  owed  to  them  by 
unlawfully  imprisoning  them  and  preventing  them  from  the 
accomplishment  of  their  journey ;  and  that  for  such  a  wrong 
the  carriers  are  liable  as  for  a  breach  of  their  contract  of 
carriage.  ( White  v.  T.  T.  S.  R.  R.  Co.,  20  Wkly.  Dig. 
510;  Lynch  v.  M.  E  R.  Co.,  90  N.  Y.  77;  Hamd  v.  £. 
dk  N.  Y.  F.  Co.,  125  N.  Y.  707 ;  Rusher  v.  City  of  Dallas, 
18  S.  W.  Eep.  333 ;  Gibson  v.  City  of  Huntington,  38  W. 
Va.  177 ;  Brill  v.  Eddy,  22  S.  W.  Rep.  488 ;  Carrington  v. 
St.  Louis,  89  Mo.  208 ;  E  <&  T.  H.  R.  R.  Co.  v.  McKee,  99 
Ind.  519;  Goff  v.  G.  N.  R.  Co.,  30  L.  J.  C.  L.  148;  2 
Addison  on  Torts,  §  817 ;  T.  &  P.  R.  Co.  v.  WiUiatns,  62 
Fed.  Rep.  440.) 

Haight,  J.  This  action  was  brought  to  recover  damages 
for  an  alleged  false  imprisonment.  On  the  19th  day  of  May, 
1890,  the  plaintiff  entered  a  car  upon  the  Brooklyn  bridge  for 
the  purpose  of  being  transported  from  the  city  of  Brooklyn  to 
the  city  of  New  York.  The  gong  had  sounded  for  the  care  to 
start  and  one  Bishop,  a  police  officer  of  the  bridge  trustees, 
standing  upon  the  outer  platform,  closed  the  sliding  door  of 
the  car  just  as  the  plaintiff  entered,  catching  his  foot  between 
the  door  and  the  jamb.  The  door  was  then  opened  a  little  so 
that  the  plaintiff  released  his  foot ;  he  turned  about,  shook  his 
hand  at  the  policeman,  asked  him  why  he  crushed  his  foot 
in  the  door,  and  then  passed  across  the  car  and  took  a  seat. 
Bishop  thereupon  entered  the  car,  stepped  up  in  front  of  the 
plaintiff,  put  his  hand  upon  his  shoulder  and  told  him  that  he 
was  under  arrest.  Some  conversation  appears  to  have  taken 
place  between  the  officer,  the  plaintiff  and  others  sitting  in 
the  car  near  by,  in  which  it  appears  that  the  officer  said  that 
the  plaintiff  had  struck  him  across  the  face.  The  officer  con- 
tinued with  the  plaintiff  across  the  bridge  to  New  York,  there 
detained  him  in  his  seat  until  the  car  returned  to  Brooklyn, 
and  then  took  him  to  the  police  station,  where  the  charge  of 
assault  and  battery  was  preferred  against  him.  He  was  then 
conveyed  to  the  office  of  a  magistrate,  where  he  was  charged 
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with  assault,  upon  which  he  was  subsequently  tried  and 
discharged. 

The  evidence  bearing  upon  the  assault  on  the  officer  was 
conflicting,  some  of  the  witnesses  testifying  that  the  plaintiff 
struck  the  officer  in  the  face,  others  that  he  merely  shook  his 
hand  or  fingers  and  did  not  hit  the  officer.  This  question  was 
submitted  to  the  jury,  and  under  the  verdict  found  we  must 
assume  that  an  assault  was  not  made,  and  consequently  that 
the  arrest  was  made  without  reasonable  cause,  and  was,  there- 
fore, unjustifiable. 

Whilst  the  Brooklyn  bridge  is  a  public  structure  owned  by 
the  two  cities  and  is  used  as  a  public  highway,  it  is  operated 
by  the  cities  as  common  carriers  for  the  transportation  of 
passengers  for  gain,  and  we  shall  consequently  assume  that 
they  are  liable  for  damages  caused  by  the  negligent  or  unlaw- 
ful acts  of  their  servants  done  within  the  scope  of  their 
employment.  Was  Bishop  such  a  servant  ?  The  bridge  is 
managed  and  operated  by  a  board  of  trustees.  They  are 
"  authorized  to  appoint  an  adequate  police  force  and  to  regu- 
late and  direct  the  same  for  the  protection  of  the  said  bridge 
and  of  the  travel  over  the  same,  and  of  all  persons,  vehicles, 
railroad  cars  and  animals  using  or  passing  over  the  same,  and 
the  policemen  so  appointed  shall  have  and  possess  all  the 
powers  of  policemen  of  the  cities  of  New  York  and  Brooklyn." 
(Laws  of  1875,  chap.  300,  §  8.)  The  trustees,  acting  under 
the  provisions  of  this  act,  appointed  Bishop  a  policeman,  and 
he  has  served  in  that  capacity  for  upwards  of  ten  years.  By 
his  appointment  he  became  vested  with  all  the  powers  of 
policemen  of  the  cities  of  New  York  and  Brooklyn.  It 
became  his  duty  to  look  after  the  welfare  of  the  passengers 
and  people  traveling  upon  the  bridge,  to  preserve  them  from 
harm,  to  prevent  disorder  and  to  arrest  offenders.  His  duties 
were  of  a  public  character,  designed  for  the  protection  of  the 
people  and  the  execution  of  the  laws  of  the  6tate. 

The  liability  of  a  municipal  corporation  for  the  acts  of 
servants  or  agents  depends  upon  the  character  of  the  service. 
If  the  corporation  appoints  or  elect*  them  and  controls  them 
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in  the  discharge  of  their  duties,  if  it  can  continue  or  remove 
them  or  hold  them  responsible  for  the  manner  in  which  they 
discharge  their  duties,  and  if  their  duties  relate  to  the  exercise 
of  corporate  powers  and  are  for  the  peculiar  benefit  of  the 
corporation  in  its  local  or  special  interest,  they  may  be 
regarded  as  its  agents  or  servants  and  the  maxim  respondeat 
superior  applies.  But  if  they  are  elected  or  appointed  by 
the  corporation  in  obedience  to  a  statute,  to  perform  a  public 
service,  not  local  or  corporate,  but  because  this  mode  of  selec- 
tion has  been  deemed  expedient  by  the  legislature  in  the  dis- 
tribution of  the  powers  of  government,  they  are  not  to  be 
regarded  as  the  servants  of  the  corporation,  but  as  public  or 
state  officers,  with  such  powers  and  duties  as  the  statute  con- 
fers upon  them,  and  the  doctrine  of  respondeat  superior  does 
not  apply.  Police  officers  appointed  by  a  city  are  not  its 
agents  or  servants.  (2  Dill.  Mun.  Corp.  [3d  ed.]  §§  974,  975 ; 
McKay  v.  City  of  Buffalo,  9  Hun,  401 ;  affirmed,  74  N.  Y. 
619;  Maximilian  v.  Mayor }  etc.,  of  the  City  of  New  York, 
62  N.  Y.  160.) 

Bishop,  as  we  have  seen,  was  appointed  by  the  trustees  of 
the  bridge,  but  his  appointment  was  made  pursuant  to  the 
provisions  of  a  statute.  Whilst  he  was  specially  charged  with 
the  duty  of  protecting  the  bridge,  he  was  also  required  to 
protect  the  travel  over  the  same,  having  the  same  powers 
with  reference  thereto  of  other  policemen  appointed  by  the 
cities.  It  was  as  much  his  dutv  to  look  after  the  welfare  of 
travelers  from  remote  parts  of  the  state  or  from  foreign 
countries  as  it  was  that  of  the  residents  of  the  cities  which 
the  bridge  connected.  He  was  required  not  only  to  execute 
the  rules  and  regulations  of  the  bridge,  but  the  laws  of  the 
state.  If  a  policeman  of  the  city  of  New  York  had  been 
traveling  over  the  bridge  upon  one  of  its  cars  and  had  made 
the  arrest  of  an  individual  for  an  alleged  assault  upon  such 
officer,  the  municipality  would  not  be  liable,  and  we  fail  to 
discover  any  substantial  distinction  between  that  case  and  the 
one  at  bar.  The  learned  General  Term  has  undertaken  to 
distinguish  the  two  case6.     In  doing  so  they  treated  the  police- 
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man's  act  in  closing  the  door  and  making  the  arrest  as  one 
transaction  done  in  his  capacity  of  employee.  In  this  view 
we  are  unable  to  concur.  Assuming  that  the  act  of  closing 
the  door  was  that  of  a  servant  and  that  it  did  not  pertain  to  a 
public  duty,  it  by  no  means  follows  that  the  subsequent  act 
was  not  of  a  different  character.  Bishop  was  not  in  the 
employ  of  the  cities  as  an  ordinary  servant  or  trainman.  He 
was  a  policeman  appointed  as  such  and  acting  in  that  capacity, 
and  when  he  stepped  inside  of  the  car,  placed  his  hand  upon 
the  shoulder  of  the  plaintiff  and  announced  to  him  that  he  was 
under  arrest,  he  was  acting  in  his  character  of  policeman  and 
not  within  the  scope  of  any  employment  as  an  agent  or  serv- 
ant of  the  municipalities. 

It  is  said  that  the  cities  might  escape  all  liability  for  injuries 
to  passengers  by  appointing  all  of  their  servants  policemen. 
We  apprehend,  however,  that  there  is  no  trouble  in  this 
respect,  for  it  is  very  easy  to  distinguish  between  the  duties 
of  a  servant  and  those  of  a  policeman. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 


The   First   National    Bank    of    the    City  of    Brooklyn,    -r=r . 

Respondent,  v.  William  T.  Wallis  and  George  T.  Smith,    el73      *   5j 
Appellants,  Impleaded  with  Others. 

1.   PROMI880RY     NOTE  —  CORPORATION —  LIABILITY     OP     INDIVIDUAL 

Signers  of  Intended  Corporate  Obligation.  Where  a  bank  discounts 
for  a  customer  a  promissory  note  payable  to  his  order,  running  "We 
promise  to  pay,"  etc.,  and  signed  by  third  parties  in  their  individual 
names,  with  the  addition  of  the  words  "President"  and  "Secretary" 
respectively,  and  in  law  their  individual  note,  nothing  short  of  notice, 
express  or  implied,  brought  home  to  the  bank  at  the  time  of  discounting 
it,  that  the  note  was  issued  as  the  note  of  the  corporation  of  which  the 
signers  were  officers,  and  was  not  intended  to  bind  the  signers  personally, 
can  defeat,  on  the  ground  that  it  was  a  corporate  obligation,  the  remedy 
of  the  bank  against  the  individuals  actually  liable  on  the  note  as 
promisors. 
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2.  Remedy  against  Individual  Makers  of  Note,  not  Affected 
by  Suit  against  Corporation  on  a  Similar  Note.  The  fact  that  a 
bank,  subsequently  to  discounting  a  note  signed  by  individual  promisors, 
with  the  addition  of  the  names  of  their  respective  offices,  and  in  law  their 
individual  note,  brings  suit  upon  a  similar  note,  which  matured  after 
such  discounting,  against  the  corporation  of  which  the  signers  were 
officers,  does  not  of  itself  affect  the  right  of  the  bank  to  pursue  its  remedy 
against  the  individual  signers  of  the  other  note. 

Fint  Nat,  Bank  v.  Stuetzer,  80  Hun,  435,  affirmed. 

(Submitted  October  8,  1896;  decided  October  90,  1896.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
September  10,  1894,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict  directed  by  the  court. 

Since  the  taking  of  the  appeal  William  T.  Wallis  has  died, 
and  the  action  has  been  continued  in  the  name  of  George  T. 
Smith. 

This  action  was  upon  a  promissory  note  in  the  following 
form: 

"  $1,100.  Jersey  City,  N.  J.,  Jan.  20,  1893. 

Three  months  after  date,  we  promise  to  pay 
to  the  order  of  II.  Stuetzer  &  Co.,  Eleven  hun- 
dred Dollars  at  the  First  National  Bank  of 
Jersey  City,  value  received. 

"WILLIAM  T.  WALLIS,  President 
"GEOKGE  T.  SMITH,  Treasurer:' 

On  the  day  of  its  date  the  note  was  presented  by  the  defend- 
ant Herman  Stuetzer,  one  of  the  members  of  the  firm  to 
whom  it  was  payable,  to  the  plaintiff  for  discount,  and  it  was 
discounted  by  the  plaintiff  and  the  proceeds  paid  to  Stuetzer. 

When  the  note  was  discounted  no  knowledge  had  been 
communicated  to  the  plaintiff  respecting  the  purpose  for 
which  the  note  was  given. 

The  discount  was  made  on  the  faith  of  Stuetzer  without 
inquiry  or  knowledge  whether  it  was  the  note  of  the  Wallis 
Iron  Works  or  the  individual  note  of  the  defendants  Wallis 
and  Smith,  except  what  appeared  upon  the  face  of  the  note. 


"  Wallis 

Iron 
Works. 
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The  defense  was'  that  the  note  was  the  obligation  of  the 
Wallis  Iron  Works,  riot  that  of  defendants.      * 

Hamilton  Wallis  for  appellants.  The  note  in  question  does 
not  come  within  the  rule  laid  down  in  the  two  cases  of  Casco 
Nat.  Bank  v.  Clark  (139  N.  Y.  307)  and  Merchants'  Nat 
Bank  v.  Clark  (139  N.  Y.  314).  (Mechanic  Bank  v.  Bank 
of  Columbia,  5  Wheat.  326;  Hood  v.  Hallenbeck,  7  Hun, 
362 ;  Stearns  v.  Allen,  25  Hun,  558 ;  Whitford  v.  Laidler, 
94  N.  Y.  145  ;  Hitchcock  v.  Buchanan,  15  Otto,  416 ;  Slaw- 
son  v.  Loring,  5  Allen,  340 ;  Carpenter  v.  Farnsworth,  106 
Mass.  561 ;  Kean  v.  Davis,  21  N.  J.  L.  683.) 

Joseph  A.  Burr  for  respondent.  The  note  in  suit  was  on 
its  face  the  individual  note  of  William  T.  Wallis  and  George 
T.  Smith,  and  not  the  note  of  the  Wallis  Iron  Works. 
{Casco  Nat  Bank  v.  Clark,  139  N.  Y.  307 ;  Merchants'  Nat 
Bank  v.  Clark,  139  N.  Y.  314.)  The  plaintiff  is  in  no  way 
prejudiced  in  maintaining  this  action  by  the  fact  that  its  presi- 
dent, under  a  mistaken  view  of  the  law,  had  previously  com- 
menced an  action  against  the  Wallis  Iron  Works  upon  a  note 
similar  in  form  to  the  one  in  suit,  but  discounted  some  six  weeks 
previously,  and  had  in  the  complaint  in  that  action  erroneously 
described  the  note  as  the  note  of  the  Wallis  Iron  Works,  and 
had  taken  judgment  by  default  in  said  action  against  said  com- 
pany. {City  of  Charleston  v.  Middlesex,  109  Mass.  270; 
Herman  on  Estoppel,  §  107.) 

Andrews,  Ch.  J.  The  character  of  the  plaintiff  as  a  bona 
fide  holder  of  the  note  is  not  affected  by  any  misconception  it 
may  have  been  under  when  it  discounted  it,  as  to  the  legal 
import  of  the  promise,  that  is  to  say,  whether  the  note  was 
the  obligation  of  the  Wallis  Iron  Works,  or  of  the  persons  who 
signed  it  in  their  individual  names,  with  the  addition  of  the 
names  of  their  respective  offices.  The  bank  discounted  the 
note  at  the  request  of  its  customers,  the  payees,  before  matu- 
rity, paying  full  value,  without  inquiring  as  to  the  nature  of  the 
principal  obligation,  and  it  is  entitled  to  enforce  it  against  the 
58 
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defendants  as  individuals,  if  on  its  face  it  was  their  promise, 
and  not  the  promise  of  the  corporation  of  which  they 
were  officers.  It  may  be  admitted  that  if  the  bank,  when  it 
discounted  the  paper,  was  informed  or  knew  that  the  note  was 
issued  by  the  corporation,  and  was  intended  to  create  only  a 
corporate  liability,  it  could  not  be  enforced  against  the  defend- 
ants as  individuals,  who,  by  mistake,  had  executed  it  in  such 
form  as  to  make  it  on  its  face  their  own  note  and  not  that  of 
the  corporation.  But  according  to  the  rules  governing  com- 
mercial paper  nothing  short  of  notice,  express  or  implied, 
brought  home  to  the  bank  at  the  time  of  the  discount,  that 
the  note  was  issued  as  the  note  of  the  corporation,  and  was 
not  intended  to  bind  the  defendants,  could  defeat  its  remedy 
against  the  parties  actually  liable  thereon  as  promisors.  It 
appears  that  the  bank  discounted  the  note  on  the  credit  pri- 
marily of  its  customers,  the  payees,  making  no  inquiry  as  to 
whether  it  was  a  corporate  or  individual  obligation,  and  hav- 
ing no  knowledge  on  the  subject.  In  law  it  was  the  individual 
note  of  the  defendants  (Casco  National  Bank  v.  Clark,  139 
N.  Y.  308 ;  Merchants'  National  Bank  v.  Clark,  Id.  315), 
and  the  form  of  the  promise  is  quite  consistent  with  an  inten- 
tion to  create  an  individual  liability.  The  fact  that  the  bank 
sued  the  Wallis  Iron  Works  on  one  of  the  notes  of  this  kind 
is  not  a  material  circumstance.  That  note  matured  and  suit 
was  brought  thereon  subsequent  to  the  discount  of  the  note 
now  in  question.  The  view  there  entertained  by  the  plaintiff 
of  the  legal  nature  of  the  obligation  did  not  conclude  the 
bank  from  enforcing  the  note  now  in  question  according  to  its 
real  character.  If  the  fact  of  the  former  suit  and  the  plead- 
ings therein  were  admissible  on  the  question  of  the  knowledge 
of  the  bank  when  it  discounted  the  present  note,  that  it  was 
issued  for  and  was  intended  as  a  corporate  obligation,  the 
existence  of  such  knowledge  has  been  negatived  by  the  course 
of  the  trial. 

We  think  the  judgment  is  right,  and  it  should,  therefore, 
be  affirmed. 

All  concur. 

Judgment  affirmed. 
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John  F.  Rathbone  et  al.,  Respondents,  v.  Jacob  Wikth,  Jk., 
et  al.,  Appellants,  Impleaded  with  John  F.  Donovan 
et  al. 

1.  Appointment  op  Municipal  Officers — Minority  op  Common 
Council  —  Constitution,  Art.  10,  §  2— Laws  of  1896,  Chap.  427.  A 
minority  of  the  common  council  of  a  city  is  not  a  city  authority,  within  the 
meaning  of  the  provision  of  the  Constitution  (Art.  10,  §  2),  that  "  all  city, 
town  and  village  officers,  whose  election  or  appointment  is  not  provided 
for  by  this  Constitution,  shall  be  *  *  *  appointed  by  such  authorities 
thereof  as  the  legislature  shall  designate  for  that  purpose; "  and  hence  the 
act  for  reorganizing  the  police  department  of  the  city  of  Albany  (Laws  of 
1896,  chap.  427)  transcends  the  constitutional  power  of  the  legislature 
in  that  it  provides  that,  for  the  purpose  of  a  meeting  of  the  common 
council  to  elect  four  persons  as  police  commissioners,  the  members 
attending  shall  constitute  a  quorum;  that  each  member  of  the  common 
council  shall  be  entitled  to  vote  for  not  more  than  two  of  such  persons, 
and  that,  if  a  vacancy  shall  occur  in  the  board  of  police  commissioners 
otherwise  than  by  expiration  of  term,  it  shall  be  filled  by  appointment  by 
the  mayor  upon  the  recommendation  of  a  majority  of  the  members  of  the 
common  council  belonging  to  the  same  political  party  or  organization  as 
the  police  commissioner  whose  office  shall  become  vacant. 

2.  Unconstitutional  Restriction  upon  Appointment  to  Office  — 
Invalidation  of  Entire  Act  by  Inseparable  Unconstitutional  Pro- 
vision. The  clause  in  the  act  for  reorganizing  the  police  department  of 
the  city  of  Albany  (Laws  of  1896,  chap.  427),  that  "  no  person  is  eligible 
to  the  office  of  police  commissioner  unless,  at  the  time  of  his  election,  he 
is  a  member  of  the  political  party  or  organization  having  the  highest  or 
the  next  highest  representation  in  the  common  council,"  is  an  uncon- 
stitutional restriction,  and  is  such  an  essential  part  of  the  scheme  of  the 
act  and  so  inseparably  connected  therewith  as  to  render  the  entire  act 
invalid. 

Eathbone  v.  Wirth,  6  App.  Div,  277,  affirmed. 

(Argued  June  10,  1896;  decided  October  27,  1896.) 

Appeal  from  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
June  2,  1896,  which  affirmed  a  judgment  in  favor  of  plaintiffs 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term. 

This  action  was  brought  to  obtain  a  judgment,  which  should 
perpetually  restrain  the  common  council  of  the  city  of  Albany 
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from  electing  police  commissioners  in  pursuance  of  the  pro- 
visions of  chapter  427  of  the  Laws  of  1896.  The  ground  of 
the  action  is  the  unconstitutionality  of  the  act ;  which  was 
passed  to  amend  chapter  77  of  the  Laws  of  1870  and  other 
acts  relating  to  the  police  department  of  that  city.  The  first 
section  of  the  present  act  amends  section  three  of  the  previous 
act,  so  as  to  make  it  read  as  follows :  "  The  police  board  of 
the  city  of  Albany  shall  consist  of  four  police  commissioners, 
not  more  than  two  of  whom  shall  belong  to  the  same  political 
party  or  organization,  and  who  shall  be  chosen  and  hold  office 
as  hereinafter  provided.  On  the  first  Monday  after  the 
passage  of  this  act,  the  common  council  shall  meet  at  eight 
o'clock  in  the  evening  in  the  common  council  chamber  and  shall 
proceed  to  elect  four  persons,  residents  and  freeholders  in  the 
city,  as  such  police  commissioners,  and  for  the  purpose  of  such 
meeting  the  members  attending  shall  constitute  a  quorum. 

I  Each  member  of  the  common  council  shall  be  entitled  to  vote 
/for  not  more  than  two  of  such  persons,  and  the  four  persons 

:  /  receiving  the  highest  number  of  votes  shall  be  such  police  com- 

J  /  missioners.  The  common  council  shall  not  transact  any  other 
business  until  the  said  four  police  commissioners  are  elected. 
The  commissioners  so  appointed  shall  hold  office  as  such  until 
the  first  day  of  February,  eighteen  hundred  and  ninety-eight. 
During  the  month  of  January,  eighteen  hundred  and  ninety- 
eight,  and  in  each  and  every  second  year  thereafter,  the  com- 
mon council  shall  meet  and  proceed  in  like  manner  to  elect  four 
police  commissioners,  who  shall  hold  office  for  two  years  from 
the  first  day  of  February  following.     If  a  vacancy  shall  occur 

,  in  said  board  of  police  commissioners,  otherwise  than  by  expira- 
tion of  term,  it  shall  be  filled  by  appointment  by  the  mayor 
upon  the  written  recommendation  of  a  majority  of  the  mem- 
bers of  the  common  council  l)elonging  to  the  same  political* 
party  or  organization  as  the  police  commissioner  whose  office 
shall  become  vacant  No  person  is  eligible  to  the  office  of 
police  commissioner  unless,  at  the  time  of  his  election,  he  is  a 
member  of  the  political  party  or  organization  having  the 
highest  or  the  next  highest  representation  in  the  common 
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council.  The  commissioners  shall  receive  no  compensation  for 
any  services  performed  by  them  under  the  provisions  of  this 
act." 

The  Supreme  Court,  at  Special  Term  and  in  the  Appellate 
Division,  has  upheld  the  plaintifEs .  in  their  demand  for  an 
injunction  and  certain  of  the  defendants  have  appealed  to  this 
court. 


Arthur  Z.  Andrews  and  J.  Newton  Fiero  for  appel- 
lants. The  judiciary  has  no  power  or  authority  to  sub- 
stitute its  views  of  the  wisdom  or  policy  of  the  statute 
for  that  of  the  legislature,  and  its  functions  are  confined 
to  the  interpretation  of  the  organic  law  as  it  stands,  and 
they  can  consider  only  its  actual  provisions  and  the  rea- 
sonable implications  and  intendments  to  be  drawn  there- 
from. The  rule  is  that  the  legislature  possesses  all  the 
power  not  reserved  by  the  Constitution.  (Cooley  on  Const. 
Lim.  [6th  ed.]  204 ;  People  v.  Fisher,  24  Wend.  215  ;  Coch- 
ran v.  Van  Surlay,  20  Wend.  365  ;  Wynehamer  v.  People,  13 
N.  Y.  430;  Bank  of  Chenango  v.  Brown,  26  N.  Y. 
467 ;  People  v.  Cannon,  139  K  Y.  32 ;  People  ex  rel. 
v.  Flagg,  46  N.  Y.  401;  People  ex  rel.  v.  Briggs,  50 
N.  Y.  553 ;  People  v.  Gillson,  109  N.  Y.  389 ;  People  ex  rel. 
v.  Durston,  119  K  Y.  569;  People  ex  rel.  v.  Rice,  135  N. 
Y.  473;  People  ex  rel.  v.  Supervisors  of  W.,  147  N.  Y. 
1.)  This  act  is  not  in  conflict  with  any  fundamental  prin- 
ciple of  our  government,  or  with  the  meaning  and  intent  of 
the  Constitution,  either  expressed  or  reasonably  to  be  intended 
or  implied.  (Laws  of  1892,  chap.  686,  §  19  ;  Dillon  on  Mun. 
Corp.  §  210.)  The  method  provided  for  the  appointment  of 
police  commissioners  does  not  violate  section  2  of  article  10 
of  the  Constitution,  since  it  provides  for  their  appointment  by 
such  authorities  of  the  city  as  the  legislature  has  designated 
for  that  purpose.  (People  ex  rel.  v.  McKinney,  52  N.  Y. 
375 ;  People  v.  Raymond,  37  N.  Y.  428 ;  1  K.  S.  139, 
§8,  subd.  2;  Laws  of  1892,  chap.  171,  §15;  Purdy 
t.   People,  4  Hill,   384;  Laws  of   1867,  chap.  187;  In  re 
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Carboy,  27  Hun,  82 ;  People  ex  rel.  v.  Bd.  of  Canvassers, 
129  N.  Y.  366 ;  In  re  Wood,  2  Cow.  30;  People  ex  rel.  v. 
Crissey,  91  N.  Y.  616  ;  Const.  N.  Y.  art.  2,  §  1 ;  People  ex  rd, 
v.  Kenney,  96  N.  Y.  303  ;  Laws  of  1872,  chap.  183 ;  People 
ex  rel.  v.  Snedeker,  14  N.  Y.  ,52.)  This  act  does  not  violate 
either  section  1  of  article  1  or  section  1  of  article  13  of  the 
Constitution.  It  does  not  deprive  any  person  of  a  privilege 
nor  require  any  unlawful  test  as  a  qualification  for  office. 
(People  ex  rel.  v.  Palen,  74  Hun,  292 ;  People  ex  rd.  v. 
Clute,  50  N.  Y.  451 ;  Davenport  v.  Mayor,  etc.,  67  N.  Y. 
456 ;  People  v.  Piatt,  117  N.  Y.  159 ;  Rogers  v.  Common, 
Council  of  Buffalo,  123  K  Y.  173 ;  Barker  v.  People,  20 
Johns.  457, 471 ;  In  re  Wortmun,  22  Abb.  [N.  C]  137 ;  People 
v.  Hoffman,  116  111.  587;  People  ex  rel.  v.  Wheeler,  18  Hun, 
540 ;  People  ex  rel.  v.  HurTbut,  24  Mich.  76.)  The  legislature 
having  the  power  to  create  the  office  of  police  commissioner, 
and  to  provide  that  it  should  be  appointive,  has  the  right  to 
limit  the  number  from  whom  the  selection  should  be  made. 
(People  ex  rel.  v.  Shepard,  36  N.  Y.  285 ;  People  ex  rd.  v. 
Clute,  50  N.  Y.  459 ;  Dillon  on  Mun.  Corp.  [3d  ed.]  §§  37, 44 ; 
People  v.  Morris,  13  Wend.  325 ;  Billings  v.  Mayor,  etc., 
68  K.  Y.  413 ;  Demarest  v.  Mayor,  etc.,  74  N.  Y.  161.)  The 
practical  construction  of  the  Constitution  given  by  the  legisla- 
ture, and  acquiesced  in  and  acted  upon  by  the  executive  and 
administrative  departments  of  the  government  accords  with  the 
appellants'  contention.  (People  ex  rd.  v.  Dayton,  55  N.  Y. 
367,  377 ;  People  v.  Home  Ins.  Co.,  92  id.  337 ;  People  ex 
rd.  v.  Murray,  149  N.  Y.  367;  Laws  of  1874,  chap. 
314;  Laws  of  1881,  chap.  99;  Laws  of  1882,  chap.  353; 
Laws  of  1885,  chap.  54;  Laws  of  1885,  chap.  26;  Laws 
of  1887,  chap.  63,  §  5 ;  Laws  of  1887,  chap.  214;  Laws 
of  1888,  chap.  214 ;  Laws  of  1890,  chap.  58 ;  Laws  of  1894, 
chap.  302 ;  Laws  of  1894,  chap.  615 ;  Laws  of  1895,  chap. 
180;  Laws  of  1895,  chap.  339;  Laws  of  1895,  chap. 
394 ;  Laws  of  1895,  chap.  445 ;  Laws  of  1895,  chap:  565.) 
The  objectional  clauses  are  not  essential  or  necessary  to  the 
plan  and  scope  of  the  act  and  can  be  stricken  from  it  as  null 
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and  void  without  in  any  way  affecting  the  right  of  the  com- 
mon council  to  elect  police  commissioners.  (People  v.  Hwrl- 
bnrt,  24  Mich.  112 ;  People  ex  rel.  v.  Porter,  90  N.  Y.  68 ; 
Mayor j  etc.,  v.  M.  It.  Co.,  143  N".  Y.  1 ;  Duryee  v.  Mayor,  etc., 
96  N.  Y.  477 ;  People  $x  rel.  v.  Kenney,  96  N.  Y.  294 ;  Zawtoti 
v.  Steele,  119  N.  Y.  226 ;  People  ex  rel.  v.  Kelly,  76  N.  Y.  489 ; 
In  re  Vil.  of  MUldletown,  82  N.  Y.  196;  People  ex  rel.  v.  Bull, 
46  K  Y.  69 ;  In  re  JT.  Y.  cfe  L.  I.  B.  Co.  v.  Smith,  148  N.  Y. 
540.)  The  provisions  for  the  appointment  of  commissioners 
being  valid,  the  other  provisions  contained  in  the  statute  to  which 
objection  is  made  are  not  for  consideration  in  this  action.  (In 
re  Hathaway,  71 N.  Y.  238 ;  People  v.  Duane,  121  N.  Y.  375 ; 
U.  S.  v.  Germaine,  99  IT.  S.  508 ;  People  ex  rel.  v.  Snedeker, 
14  X.  Y.  59 ;  People  ex  rel.  v.  Civil  Service  Bds.,  41  Hun, 
287 ;  Smith  v.  Mayor,  etc.,  37  N.  Y.  518,  520 ;  Long  v. 
Mayor,  etc.,  81  N.  Y.  425 ;  People  ex  rel.  v.  Whitlock,  92  N. 
Y.  191 ;  People  ex  rel.  v.  Ilagan,  14  Misc.  Rep.  48 ;  Const. 
N.  Y.  art.  5,  §  9.)  The  action  is  premature  in  that  it  cannot 
be  assumed  that  the  common  council  will  violate  the  provis- 
ions of  the  Constitution  in  case  the  law  is  an  unconstitutional 
one.  (People  ex  rel.  v.  Crissey,  91  N.  Y,  617 ;  People  ex  rel. 
v.  Perley,  80  N.  Y.  624 ;  People  ex  rel.  v.  Kenney,  96  N.  Y. 
303 ;  People  v.  Hurlburt,  24  Mich.  94 ;  Hall  v.  People,  90 
N.  Y.  498;  Bolandv.  People,  90  N.  Y.  678.)  . 

E.  Countryman,  Matthexo  Hale  and  Albert  C.  Tennant 
for  respondents.  The  provisions  of  the  amendatory  act  con- 
travene the  Constitution  of  the  state,  in  so  far  as  they  render 
ineligible  and  disfranchise  all  citizens  who  are  not  "  members 
of  the  political  party  or  organization  having  the  highest  or 
the  next  highest  representation  in  the  common  council/' 
(Const,  of  N.  Y.  art.  1,  §  1 ;  1  Story  on  Const.  §  628  ;  Barker 
v.  People,  3  Cow.  686 ;  Brown  v.  liussell,  43  N.  E.  Rep.  11 ; 
Mayor,  etc.,  v.  State,  15  Md.  379 ;  19  Am.  &  Eng.  Ency.  of 
Law,  398, 399 ;  ZouthanY.  Comm.,  79  Va.  196 ;  Rawle  on  Const. 
[2d  ed.]  164 ;  Atty.-Genl.  v.  Bd.  of  Councilmen,  58  Mich.  213 ; 
EvansviUe  v.  State,  118  Ind.  426;  4  Black.  Comm.  55-58; 
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Taylor  v.  Porter,  4  Hill,  140 ;  White  v.  White,  5  Barb.  474 ; 
People  v.  Toynbee,  20  Barb.  168 ;  Wynehamer  v.  People,  13 
N.  Y.  378 ;  2  Kent's  Comra.  13 ;  East  Kingston  v.  Towle,  48 
N.  H.  57.)  The  statute  in  question  is  violative  of  section  2 
of  article  10  of.  the  State  Constitution.  {People  ex  rel.  v. 
Draper,  15  N.  Y.  532 ;  People  ex  rel.  v.  Potter,  47  N.  Y. 
375 ;  People  v.  Rathbone,  145  N.  Y.  434 ;  People  ex  rel. 
v. .  Albertson,  55  N.  Y.  50 ;  People  ex  rel.  v.  McKinnsy, 
52  K  Y.  374;  People  ex  rel.  v.  Porter,  90  N.  Y.  68; 
People  v.  Pinckney,  32  N.  Y.  377;  People  ex  rel.  v. 
Metropolitan  Police  Board,  19  N.  Y.  188;  Devoy  v. 
Mayor,,  etc.^  36  N.  Y.  449.)  Wherever  the  Constitution 
has  unqualifiedly  conferred  the  power  of  appointment  to  office 
upon  any  tribunal,  body  or  authority,  or  has  authorized  the 
legislature  to  confer  such  power,  without  qualification,  on  any 
tribunal,  body  or  authority,  any  attempt .  by  the  legislature 

(1)  to  authorize  the  exercise  of  such  power  by  a  part  only  of 
the  members  composing  such  tribunal,  body  or  authority,,  or 

(2)  to  control,  limit,  embarrass  or  trammel  such  tribunal,  body 
or  authority,  in  the  exercise  of  such  power,  is  unconstitutional 
and  void.  ( Warner  v.  People,  2  Den.  272 ;  5  Edmonds' 
Stet.  at  Large,  298,  §§  9,  13 ;  Laws  of  1843,  chap.  88  ;  People 
ex  rel.  v.  McKinney,  52  N.  Y.  374;  Menges  v.  City  of 
Albany,  47  How.  Pr.  244;  56  K.  Y.  37*8;  People  ex  reL  v. 
Angle,  109  N.  Y.  564;  People  ex  rel.  v.  Penny,  118  Iud. 
449 ;  Clapper  v.  Ely,  27  N.  J.  L.  622 ;  People  v.  Morrell,  21 
Wend.  563,  583;  Newell  v.  People,  7  N.  Y.  1,  109;  Gibson 
v.  Ogden,  9  Wheat.  188;  People  v.  Rathbone,  145  K  Y. 
434.)  The  provision  in  this  statute  appointing  in  a  certain 
contingency  the  person  who  was  senior  captain  on  the  1st  day 
of  January,  1896,  to  the  office  of  acting  chief  of  police  and 
giving  him  power  to  appoint  or  assign  to  duty  the  entire 
police  force  of  the  city  of  Albany  i6  clearly  unconstitutional 
and  void.  (Laws  of  1896,  chap.  427,  §  4 ;  Stuart  v.  Pahnery 
74  N.  Y.  183 ;  Coxe  v.  Strcdt,  144  N.  Y.  396-408 ;  Oilman 
v.  Tucker,  128  N.  Y.  190-200.^  Throop's  Public  Officers,  §  10 ; 
People  v.  Rathbone,  145  N.  Y.  434 ;  Collins  v.  Mayor,  etc.,  3 


1896.]  Eathbone  v.  Wirth.  465 

N.  Y.  Rep.]  Opinion,  per  Gray,  J. 

Hun,  680 ;  People  ex  rel.  v.  McKinney,  52  N".  Y.  374 ;  People 
ex  rel.  v.  Draper,  15  N.  Y.  532 ;  Wwrner  v.  People,  2  Den.  272 ; 
State  v.  Hyde,  22  K  E.  Eep.  644;  In  re  Hathaway,  71  N.  Y. 
238 ;  •  United  States  v.  Germaine,  99  U.  S.  508.)  The  doctrine  of 
practical  construction  of  the  constitutional  provisions  here  in 
question  has  no  application  to  this  case  and  is  unavailing  to 
the  appellants.  (People  ex  rel.  v.  Dayton,  55  N.  Y.  367,  377 ; 
People  v.  H.  Ins.  Co.,  92  N.  Y.  337 ;  People  ex  rel.  v.  Mur- 
ray, 149  N,  Y.  367;  Laws  of  1895,  chap.  569,  §  1 ;  Laws  of 
1882,  chap.  410,  §  37 ;  Newell  v.  People,  7KY.9;  People 
v.  Rathbone,  145  N.  Y.  434.)  The  point  that  the  action  is 
premature,  because  it  is  not  made  sufficiently  to  appear  that 
the  common  council  and  other  authorities  of  the  city  have  not 
threatened  to  take  the  action  sought  to  be  restrained,  is  entirely 
without  force.  (  Williams  v.  Boynton,  147  N.  Y.  426.)  The 
main  object  of  the  statute  in  question  being  unconstitutional, 
and  the  other  provisions  being  connected  therewith,  all  parts 
of  a  single  scheme,  permeating  the  entire  act,  the  whole  fails, 
and  it  cannot  be  adjudged  good  in  part  and  void  in  part.  It 
must  stand  or  fall  together.  (People  ex  rel.  v.  Brings,  50  N. 
Y.  553 ;  People  ex  rel  v.  Kenney,  96  N.  Y.  303 ;  In  re  N. 
Y.&L.I.  B.  Co.  v.  Smith,  148  N.  Y.  540 ;  Cooley  Const. 
Iim.  [4th  ed.]  215,  216 ;  Sutherland  Stat.  Const.  231 ;  People 
ex  rel.  v.  Porter,  90  N.  Y.  68 ;  Jones  v;  Jones,  104  N.  Y.  234 ; 
Allen  v.  Louisiana,  104  U.  S.  80;  Poindexter  v.  Grreenhow, 
114  U.  S.  270 ;  Warren  v.  Mayor,  etc.,  2  Gray,  99 ;  Slauson 
v.  Racine,  13  Wis.  398 ;  State  v.  Commissioners,  5  Ohio 
[N.  S.],  507;  Commissioners  v.  Silvers,  22  lnd.  491.) 

Gray,  J.  The  learned  justices,  who,  at  the  Special  Term 
and  in  the  Appellate  Division,  have  expressed  their  views  of 
the  unconstitutionality  of  this  act,  have  done  so  with  such 
thoroughness  as  to  leave  but  little  to  be  added  to  this  very 
important  discussion.  Mr.  Justice  Parker,  at  Special  Term, 
rested  his  determination  of  the  question  upon  the  ground  that 
the  act  violates  section  1  of  article  1  and  section  1  of  article 
13  of  the  State  Constitution ;  the  former  of  which  declares 
59 
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that  ''No  member  of  this  state  shall  be  disfranchised,  ori 
deprived  of  any  of  the  rights  or  privileges  secured  to  any  ; 
citizen  thereof,  unless  by  the  law  of  the  land,  or  the  judgment  I  j 
of  his  peers;"  and  the  second  of  which  declares,  that  "No 
other  oath,  declaration,  or  test  shall  be  required  as  a  qualifica-tf 
tion  for  any  office  of  public  trust,"  than  the  oath,  or  affirmant 
tion,  prescribed  in  the  Constitution  to  be  taken.     Mr.  Justice 
Herrick,  in   the  Appellate  Division,  while   expressing  his 
assent  to  the  views  which  Mr.  Justice  Parker  has  so  well 
presented,  has  devoted  the  greater  part  of  his   opinion  to 
pointing  out  the  respects  in  which  the  act  is  in  conflict  with 
section  2  of  article  10  of  the  Constitution  of  the  state ;  which 
requires  that,  "All  city,  town  and  village  officers,  whose  elec- 
tion or  appointment  is  not  provided  for  by  this  Constitution, 
shall  be  elected  by  the  electors  of  such  cities,  towns  and  vil- 
lages, or  by  some  division  thereof,  or  be  appointed  by  such  j! 
authorities  thereof,  as  the  legislature  shall  designate  for  that  \| 
purpose."     In  this  view,  the  majority  of  the  learned  justices 
of  the  Appellate  Division  have  been  able  to  concur.     The 
discussion  of  the  question  exhibits  a  critical  examination  of 
many  authorities  and  its  statement  of  the  general  principles 
which  underlie  our  popular  form  of  government  and  which 
recognize   the   existence   of   a   right  in   the   people   of  the 
various  political  subdivisons  of  the  state  to  self-government, 
without  hindrance  from  the  state  government  as  to  the  right 
of  choosing  or  appointing  local  officers,  should  command  our 
acquiescence.     Without  denying  force  to  the  objection  that 
such  legislation  violates  the  spirit,  if  not  the  letter,  of  the  con- 
stitutional inhibition  against  the  requirement  of  any  other  test 
than  is  prescribed,  I  think  the  main  and  the  insuperable  objec 
tion  consists  in  the  plain  attempt  to  limit,  or  to  control,  the 
exercise  of  a  power  of  appointment,  which  the  Constitution 
has  unqualifiedly  conferred  upon  the  local  authority  to  be 
designated.     If  that  be  true,  there  is  no  occasion  to  consider 
other  objectionable  features ;  for  the  question  then  presented 
becomes  one  of  surpassing  importance  to  the  citizens  of  the 
state.    The  constitutional  provision,  I  repeat,  is  that  "  All  city, 
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town  and  village  officers,  whose  election  or  appointment  is  not 
provided  for  by  this  Constitution,  shall  *  *  *  be 
appointed  by  such  authorities  thereof,  as  the  legislature  shall 
designate  for  that  purpose."  It  is,  of  course,  evident  that  the  . 
provision  authorizes  the  legislature  to  confer  the  power  of 
appointment  upon  any  local  authority ;  but  that  the  power, 
which  is  to  be  thus  conferred,  may  be  qualified,  or  hampered 
in  its  exercise,  by  the  legislature,  is  not  only  not  evident,  but 
such  a  proposition,  in  my  opinion,  threatens  what  we  are  bound 
to  regard  as  a  cardinal  principle  of  our  form  of  government. 
I  refer  to  the  right  of  local  self-government ;  a  right  which 
inheres  in  a  republican  government  and  with  reference  to 
which  our  Constitution  was  framed.  The  habit  of  local  self- 
government  is  something  which  we  took  over,  or  rather,  con- 
tinued from  the  English  system  of  government  and,  as  Judge 
Cooley  has  remarked  with  reference  to  the  Constitutions  of 
the  states,  "  if  not  expressly  recognized,  it  is  still  to  be  under- 
stood that  all  these  instruments  are  framed  with  its  present 
existence  and  anticipated  continuance  in  view."  (Constitu- 
tional Limitations,  *35.)  The  principle  is  one  which  it  takes 
but  little  reflection  to  convince  the  mind  of  being  funda- 
mental in  our  governmental  system  and  as  contributing 
strength  to  the  national  life,  in  its  educational  and  formative 
effect  upon  the  citizen.  It  means  that  in  the  local,  or  political, 
subdivisions  of  the  state,  the  people  of  the  locality  shall  admin- 
ister their  own  local  affairs,  to  the  extent  that  that  right  is 
not  restricted  by  some  constitutional  provision.  I  do  not 
think  it  can  be  seriously  disputed  that  the  conception  of  the 
state  is  free  from  the  element  that  it  belongs  to  it  to  control 
purely  local  affairs,  and  that  state  interference  finds  justifica- 
tion only  when  state  policy,  or  local  abuses,  demand  it.  I 
think  that  no  inference  is  warranted  that  other  powers  have 
been  conferred  by  the  people  upon  their  legislative  body  than 
those  which  are  mentioned  in  the  Constitution,  or  which  are 
necessary  to  carry  into  effect  those  which  are  expressly  given. 
In  this  clause  of  the  Constitution  under  consideration,  we 
find  the  express  reservation  of  the  right  of  local  self -govern- 
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ment.     The  legislature  is  expressly  authorized  to  designate 
the  local  authority,  who  shall  appoint  the  local  officers,  and  it 

I  is  impliedly  prohibited  from  doing  more  than  that,  or  from 

^  placing  limitations  upon  this  power  of  appointment.  As  it 
was  said  in  People  v.  Draper  (15  N.  Y.  544),  "  every  positive 
direction  contains  an  implication  against  anything  contrary 
to  it ;  or  which  would  frustrate,  or  disappoint,  the  purpose  of 
that  provision."     When,  therefore,  we  read  in  the  act  under 

<  consideration  that  "  no  person  is  eligible  to  the  office  of  police 
commissioner  unless,  at  the  time  of  his  election,  he  is  a  rnem- 

'  ber  of  the  political  party  or  organization  having  the  highest, 
or  the  next  highest,  representation  in  the  common  council," 

f  we  must  perceive  a  very  clear  violation  of  the  Constitution. 
A  right,  which  is  an  accompaniment  of  our  political  institu- 
tions ;  which  is  expressly  recognized  as  such  by  the  Constitu- 
tion, and  the  permanency  of  which  is  guaranteed  therein,  is 
deliberately  trenched  upon  by  the  legislative  body.  What 
becomes  of  the  right  of  the  majority  of  the  people  in  a 
locality  to  manage  their  own  affairs  and  to  appoint  their  local 
officers,  when  that  majority  can  have  no  advantage  in  the 
constitution  of  the  board  by  numbers,  or  when  the  choice  is 
limited  to  the  members  of  a  designated  class  ?  Is  it  not  clear 
/that  the  legislature  has  assumed  to  add  to  the  power  to  desig- 
nate the  appointing  authorities  of  the  municipality  the  further 
power  to  designate  the  particular  persons  from  whom  the 
appointments  must  be  made  and,  still  further,  to  place  the 
minority  upon  an  equality  with  the  majority  ?  This  is  too 
evident  an  excess  of  power  to  be  explained  away,  or  to  be 
excused  upon  the  ground  of  political  expediency.  It  is  not 
too  much  to  say  of  it,  that  it  is  an  attack  upon  one  of  those 
fundamental  forms  of  personal  liberty,  against  which  the  con- 
stitutional provision  was  intended  to  act  as  a  safeguard.  I 
think  it  to  be  as  opposed  to  a  safe  state  policy,  as  to  the  very 
letter  of  the  Constitution. 

It  ought  not  to  require  much  of  argument  to  show  the 
importance  of  this  clause  in  our  Constitution,  or  what  its 
presence  means  for  our  political  institutions.     Its  very  pres- 
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ence  in  the  Constitution  of  the  state  since  1846  evidences  the 
importance  which  the  people  attach  to  the  preservation  of  this 
right  in  the  management  of  their  local  affairs.  It  means  the 
right  to  choose  their  local  officers,  in  all  its  reality;  or  it 
means  nothing.  If  it  does  not  mean  that  the  people  have 
reserved  the  right  of  administering  existing  local  offices  by 
officers  of  their  own  choosing,  whether  it  be  done,  directly, 
through  an  election,  or,  indirectly,  through  the  method  of  an 
appointment  by  some  of  their  local  authorities,  I  am  at  a  loss 
to  understand  its  significance,  or  in  what  consists  its  peculiar 
value.  This  clause  was  inserted  in  the  Constitution  of  1846 
and  it  has  been,  not  infrequently,  considered  by  this  court. 
In  People  ex  rel.  Williamson  v.  McKinney,  (52  N".  Y.  374), 
the  present  chief  judge  of  this  court  then  said  of  it :  "  The  obvi- 
ous purpose  of  the  provision  of  the  Constitution  which  has  been 
quoted  was  to  secure  to  the  people  of  the  cities,  towns  or  vil- 
lages of  the  state  the  right  to  have  their  local  offices  administered 
by  officers  selected  by  themselves."  Later,  in  PeopU  ex  rel. 
Bolton  v.  Albertson,  (55  N.  Y.  50),  Judge  Allen  spoke  to  the 
same  effect  and  used  the  following  language :  "  Faithfully 
observed,  and  effect  given  to  it  in  its  spirit  as  well  as  in  its  let- 
ter, it  effectually  secures  to  each  of  the  governmental  divisions 
of  the  state  the  right  of  choosing  or  appointing  its  own  local  offi- 
cers, without  let  or  hindrance  from  the  state  government,  and 
none  can  be  deprived  of  the  rights  and  franchises  thus  guaran- 
teed to  all.  The  theory  of  the  Constitution  is,  that  the  several 
counties,  cities,  towns  and  villages  are,  of  right,  entitled  to 
choose  whom  they  will  have  to  rule  over  them  ;  and  that  this 
right  cannot  be  taken  from  them  and  the  electors  and  inhabit- 
ants disfranchised  by  any  act  of  the  legislature,  or  of  any 
or  all  the  departments  of  the  state  government  combined. 
This  right  of  self-government  lies  at  the  foundation  of  our 
institutions,  and  cannot  be  disturbed  or  interfered  with,  even 
in  respect  to  the  smallest  of  the  divisions  into  which  the  state 
is  divided  for  governmental  purposes,  without  weakening  the 
entire  foundation ;  and  hence  it  is  a  right  not  only  to  be  care- 
fully guarded  by  every  department  of  the  government,  but 
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every  infraction  or  evasion  of  it  to  be  promptly  met  and  con- 
demned ;  especially  by  the  courts,  when  such  acts  become 
the  subject  of  judicial  investigation."  This  is  strong  and 
significant  language.  Read  in  its  light,  the  provision  of  the 
act  under  consideration  appears  as  legislation,  hostile  to  that 
freedom  of  action  which  the  people  of  Albany  have  the  right 
to  claim,  under  the  Constitution,  in  the  management  of  their 
own  affairs.  It  cannot  be  denied  that  legislation  of  this 
character  has  an  inimical  tendency  and,  unless  the  check  of 
the  Constitution  is  strictly  enforced  by  the  courts,  it  may 
develop  a  germ  of  menace  to  local  self-government,  to  the 
presence  of  which  we  should  not  suffer  ourselves  to  be  blinded 
by  any  partisan  considerations ;  or  until  it  becomes  too  late 
to  extirpate  it.  I  believe  the  principle  to  be  too  useful  and 
too  healthful  a  part  of  our  governmental  system  to  be  denied 
its  full  effect  and,  while  it  is  recognized  in  the  fundamental 
law  of  the  state,  the  court  should  not  be  reluctant  to  enforce 
it  whenever  a  case  fairly  involving  its  efficacy  is  presented. 
The  judicial  power  was  intended  to  stand  as  a  bulwark 
against  all  legislation  which  impairs  any  of  the  con- 
stitutional guarantees.  The  legislative  power  of  the  state 
is  vested  in  the  legislature  and  it  is  plenary  with  respect 
to  the  state  at  large,  or  to  any  portion  thereof,  in  mat- 
ters of  government,  except  as  restricted  by  the  Constitution. 
But  the  people  not  only  have  not  consented  that  the  legisla- 
tive power  shall  include  the  power  to  control  their  selection 
of  local  officers;  but,  fearing  to  trust  the  discretion  of  the 
legislature  not  to  assume  such  a  power,  they  have  inserted  in 
their  Constitution  an  express  restriction.  We  must  not  forget 
that  a  Constitution  is  the  measure  of  the  rights  delegated  by 
the  people  to  their  governmental  agents  and  not  of  the  rights 
of  the  people.  It  apportions  the  powers  of  government,  with 
such  limitations  as  are  appropriate  to  keep  their  exercise  clearly 
defined.  The  judicial  power  can,  and  should,  pronounce  null 
all  laws  which  contravene  its  provisions  —  a  feature  of  our 
governmental  system  which  de  Tocqueville  declared  to  be 
"  one  of  the  strongest  barriers  ever  devised  against  the  tyran- 
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nies  of  political  assemblies."  (Vol.  1,  p.  129.)  The  remarks 
of  Judge  Denio,  in  People  ex  rel.  Wood  v.  Draper  (15  N. 
Y.  at  p.  537),  where  section  II  of  article  X  was  under  consid- 
eration, may  be  quoted  in  connection  with  our  application  of 
this  section  :  "  We  must  keep  in  mind  that  the  Constitution 
was  not  framed  for  a  people  entering  into  a  political  society 
for  the  first  time,  but  for  a  community  already  organized  and 
furnished  with  legal  and  political  institutions,  adapted  to  all  or 
nearly  all  the  purposes  of  civil  government ;  and  that  it  was 
not  intended  to  abolish  these  institutions,  except  so  far  as  they 
were  repugnant  to  the  Constitution  then  framed." 

Having  in  mind  this  principle  of  local  self-government,  as 
an  inherited  and  pronounced  feature  in  the  general  govern- 
mental system,  let  us  turn  to  the  statute  in  question  and,  more 
particularly,  consider  the  provisions  of  the  first  section.  What 
was  it  intended  to  do  and  what  will  it  do,  if  allowed  effect  ? 
What  are  its  spirit  and  its  purpose  ;  for  we  must  consider 
them  in  determining  whether  the  legislative  intent  may  be 
effectuated.  It  was  passed  as  an  amendatory  act ;  affecting 
chapter  77  of  the  Laws  of  1870  and  the  acts  supplemental 
thereto,  which  related  to  the  police  department  of  the  city  of 
Albany.  At  the  time  of  its  passage  the  board  of  police  com- 
missioners consisted  of  five  persons,  viz. :  of  the  mayor 
ex-officio  and  of  four  persons  whom  he  might  appoint.  The 
present  statute  provided  for  a  board  of  only  four  commission- 
ers, "  not  more  than  two  of  whom  shall  belong  to  the  same 
political  party,"  who  shall  be  chosen  or  elected  at  a  prescribed 
meeting  of  the  common  council ;  and  "  for  the  purpose  of 
such  meeting  the  members  attending  shall  constitute  a 
quorum."  Each  member  of  the  council  is  restricted  in  his 
vote  to  two  persons  and  "  no  person  is  eligible  to  the  office 
*  *  *  unless,  at  the  time  of  his  election,  he  is  a  member 
of  the  political  party  or  organization  having  the  highest  or 
the  next  highest  representation  in  the  common  council."  If 
a  vacancy  occur  in  the  board,  "  it  shall  be  filled  by  appoint- 
ment by  the  mayor  upon  the  written  recommendation  of  a 
majority  of  the  members  of  the  common  council  belonging  to 
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the  same  political  party  or  organization  as  the  police  commis- 
sioner whose  office  shall  become  vacant."  These  provisions 
are  very  radical  and  peculiar  in  their  character.  Whereas 
under  existing  statutes  the  mayor  was  designated  as  the 
appointing  authority,  unfettered  in  his  choice  of  men,  and  in 
the  board,  which  would  result,  a  majority  could  always  act, 
the  legislature  by  this  act  has  undertaken  to  designate  an 
appointing  authority,  whose  appointees  should  only  be  taken 
from,  and  equally  divided  between,  the  two  political  parties 
dominant  in  the  common  council  upon  a  certain  date,  and 
provision  is  made  that  that  order  of  tilings  should  not 
be  disturbed  in  the  filling  of  any  vacancy  which  might 
arise  later.  Then,  again,  instead  of  leaving  the  designated 
local  authority  to  act  in  its  regular,  or  chartered,  way, 
provision  is  made  for  its  action  in  ways  unsanctioned  by 
custom,  or  by  other  law  than  the  act  itself  provides.  The 
(purpose  of  the  act  was  to  change  the  persomiel  of  the  board 
and  taking  the  appointments  from  the  executive  power  of  the 
city,  to  place  them  with  its  legislative  power,  under  such 
restrictions  as  to  choice  as  to  compose  a  body  of  four  commis- 
sioners, equally  divided  among  two  sufficiently  well-defined 
political  organizations.  The  spirit  of  the  legislative  act  is 
manifested  by  the  attempt  to  secure  the  appointment  of  such 
a  board,  at  the  time  fixed  therein,  by  constituting  an  arbitrary 
quorum  of  the  body  out  of  any  number  of  members  attending. 
It  may,  also,  be  remarked,  as  illustrating  the  spirit  of  an  act 
which  provides  for  a  board,  whose  action  may  be  blocked  by 
a  division  of  the  members,  that  in  section  four  provision  is 
made  for  the  discharge  upon  a  certain  date  of  every  member 
of  the  force  from  office,  "  with  the  exception  of  the  person 
who  was  senior  captain  on  January  1st,  1896,"  and  in  the  event 
of  a  failure  of  the  board  to  appoint  a  chief  of  police,  "  the 
6aid  senior  captain  *  *  *  shall  act  as  such  "  and  in  case 
of  its  failure  to  appoint  the  captains  and  sergeants,  "  then  it 
shall  be  the  duty  of  the  chief  or  acting  chief  to  assign  mem- 
bers  of  the  force  to  perform  such  duties  until  the  board  shall 
make  such  appointments."     Thus,  "  the  person  who  was  senior 
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captain  on  January  1st,  1896,"  is  not  only  protected  and  kept 
in  office  by  this  act ;  but,  in  the  very  possible  contingency  of 
a  tie  in  the  board  of  commissioners  blocking  any  action,  he  is 
invested  with  extraordinary  powers  of  control.  I  do  not  need 
to  comment  upon  the  wisdom,  or  the  prudence,  of  the  legis- 
lative act ;  for  the  court  is  not  concerned  with  that.  Its  con- 
cern ceases  when  it  determines  that  the  legislature  has  not 
transcended  the  limits  of  its  powers,  as  they  are  defined  in  the 
Constitution  of  the  state.  If  it  has  the  right  to  interfere,  to 
the  extent  that  the  act  proposes,  with  the  local  government 
and  concerns  of  the  city  of  Albany,  then  we  have  only  to 
affirm  the  constitutionality  of  its  proceeding.  If  it  has 
exceeded  its  legislative  power,  we  are  bound  to  say  so  and  to 
declare  its  act  null,  because  unconstitutional. 

That  this  statute  violates  the  Constitution  in  its  letter,  as  in 
its  spirit,  seems  to  me  an  indisputable  proposition.  It  goesv 
beyond  the  power  to  designate  the  local  authority,  who,  under  j 
the  new  system,  shall  appoint  police  commissioners.  It  desig-  j 
nates  the  class  of  persons  from  whom  the  selection  must  be. 
made  and  excludes  all  others,  and  it  precludes  the  majority  in! 
the  common  council  from  naming  the  majority  of  the  board./ 
Nor  does  it  confine  the  designation  of  an  authority  to  what 
would  be,  in  fact,  such  under  the  charter  of  the  city  of 
Albany ;  for  it  attempts  to  create  an  appointing  body  in  viola- 
tion of  the  provisions  of  the  city  charter.  At  the  time  of  the 
adoption  of  the  Constitution  of  1894  the  local  authorities  of 
the  city  of  Albany,  under  its  charter,  were  the  mayor,  as  the 
executive  power,  and  the  common  council,  as  the  legislative 
power.  (Chap.  298,  Laws  of  1883.)  The  reference,  therefore, 
of  the  constitutional  provision  in  question  was  to  local  author- 
ities as  they  were  constituted  by  force  of  existing  public  laws ; 
for  the  legal  presumption  must  be  that  the  revisers  used  those 
words  not  only  intelligently,  but  with  knowledge  of  the  forms 
of  municipal  government  and  of  the  rules  which  guide  execu- 
tive and  administrative  action.  The  legislature  was,  con- 
sequently, clearly  restricted,  in  its  designation  of  an  appointing 
60 
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authority,  to  what  was  a  local  authority  within  the  meaning 
of  the  public  laws  and,  in  determining  upon  the  common 
council,  it  could  not  go  further  and  re-form,  or  re-constitute, 
its  powers  as  a  municipal  agent,  or  authority,  by  this  indirect 
method.  Power  was  not  vested  in  any  one  member  of  the 
common  council,  but  in  the  aggregate  of  the  members,  who 
compose  the  body,  and  its  action  i6  the  action  of  the  body  as 
a  whole.  ( U.  S.  v.  BaUin,  144  U.  S.  1.)  To  act  validly,  the 
'  vote  of  a  majority  of  the  members  was  required ;  both  at  com- 

-ymon  law  and  under  the  charter.  {Ex  parte  Willcocks,  7 
Cowen,  402;  chap.  298,  Laws  of  1883,  tit.  III.)  One  alder- 
man, or  member  of  the  common  council,  or  a  group  of  mem-, 
bers,  or  anything  short  of  what  is  required  by  the  charter 
to  constitute  a  valid  meeting  of  the  board,  would  not  be 
a  local  authority,  competent  to  perform  an  act  of  munic- 
ipal   government.      The    legislative    power  is   vested    only 

I  in  the  common  council,  acting  by  a  majority  of  the 
body.  The  minority  was  not  empowered  to  bind  the  city 
and  the  legislature  cannot  give  it  that  power.  The  pro- 
vision, therefore,  for  a  quorum,  to  consist  of  any  number  of 
attending  members,  is  clearly  in  conflict  with  the  Constitution. 
In  passing  upon  the  validity  of  an  act,  we  are  to  consider 
what  is  possible  and  what  may  be  done  under  its  authority 
and  the  vice  of  the  one  before  us  is  that  it  affects  the  common 
council's  power  to  act,  as  designed,  and  created  by  law,  to  act ; 
that  is  to  say,  through  the  majority  of  its  members,  and  it 
authorizes,  in  a  certain  contingency,  something  less,  or  other, 
than  that  local  authority  to  act.  The  legislature  could  not, 
constitutionally,  deprive  the  municipal  authority,  selected  for 
the  purpose,  of  the  power  to  exercise  its  functions  as  pre- 
scribed by  the  law  of  its  being  —  an  indisputable  proposition 
with  respect  to  a  law,  which  purports  not  to  amend  a  munic- 
ipal charter,  but  to  confer  some  new  power  upon  a  municipal 
authority. 

We  are  not  confronted  here  with  any  question  of  "minority 
representation."  That  is  not  the  purpose  of  the  act  It 
places  the  political  minority  in  the  legislative  body  upon  an 
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equality  with  the  political  majority  and  in  that  feature  con4 
sifits  the  violation  of  that  fundamental  principle  of  our  popu-| 
lar  form  of  government,  which  demands  that  the  majority  \ 
shall  govern.  The  principle  of  minority  representation  U 
recognizes  the  right  in  the  majority  to  control.  It  must  be 
the  majority  who  shall  appoint  the  officers  of  government  and 
this  extends  more  clearly  to  the  governmental  officers  of  locali- 
ties, perhaps,  than  to  the  affairs  of  the  state  government. 
Mr.  Justice  Herrick  refers  to  the  only  instance  of  the  sur- 
render by  the  people  of  the  power  of  the  majority  to  select 
their  officers,  as  being  found  in  the  constitutional  provision 
for  the  passage  of  a  law  securing  equal  representation  among 
the  election  officers  of  the  two  political  parties,  which,  at  the 
next  preceding  general  election,  cast  the  highest  and  the  next 
highest  number  of  votes,  (Sec.  6,  art.  II),  and  he,  appropriately, 
observes  that  "  the  provision  for  such  equal  representation  in 
the  one  case,  by  implication,  excludes  it  in  all  others."  He 
re-enforced  his  observation  by  a  reference  to  the  constitutional 
debates ;  which  resulted  in  the  defeat  of  propositions  author- 
king  the  legislature  to  provide  for  minority  representation  in 
city  governments. 

I  will  refer  to  two  cases,  which  are  deemed  to  bear  upon 
the  discussion  of  this  case.  In  Rogers  v.  Cmamon  Council 
of  Buffalo  (123  N.  Y.  173),  the  law  provided  as  to  a  board  of 
three  civil  service  commissioners,  there  in  question,  that  "  not 
more  than  two  shall  be  adherents  of  the  same  political  party." 
It  was  held  that  u  nothing  in  the  law  compelled  the  appoint- 
ment of  even  one  member  of  any  political  party ;  but  that  it 
simply  prevented  the  appointment  of  more  than  two  from  such 
party."  Commenting  upon  the  case  of  the  Atty.-Genl.  v.  City 
of  Detroit  (58  Mich.  213),  where  the  provision  was  for  the 
appointment  of  two  election  inspectors  from  each  of  the  two 
leading  political  parties,  Peckham,  J.,  said :  "  The  law  recog- 
nized but  two  political  parties,  and  made  it  necessary  for  the 
appointments  to  be  made  from  and  confined  to  members  of 
those  parties.  An  individual  not  a  member  of  either  was 
not  eligible  to  appointment.     In  the  case  before  us  there  is 
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not  a  citizen  in  the  state  otherwise  capable,  who  would  not  be 
eligible  in  the  first  instance  to  one  of  these  appointments. 

*  *  *  There  is  no  provision  making  it  necessary  to  appoint 
two  from  the  same  party,  or  making  it  necessary  to  appoint 
some  one  who  has  been  known  up  to  that  time  as  a  member 
of  any  particular  party."  Again  he  says :  "  The  purpose  of 
the  statute  *  *  *  is  not  to  arbitrarily  exclude  any  citizen 
of  the  state,  but  to  provide  that  there  shall  be  more  than  one 
party  or  interest  represented."  The  opinion  in  the  Rogers 
case  seems  very  strongly  to  support  the  view  that  the  act,  in 
question  now,  violates  the  Constitution. 

The  case  of  People  ex  rel.  Woods  v.  Crissey,  (91  N.  Y.  616), 
cannot  be  deemed  to  confuse  the  present  discussion.  The  act 
confined  the  vote  of  each  alderman  for  police  commissioners  to 
one  out  of  the  two  to  be  chosen,  so  that  the  minority  would  be 
sure  to  elect  one.  The  common  council  had  already  acted  upon 
the  appointments  and  the  court  refused  to  pass  upon  the  restric- 
tion in  the  act.  Finch,  J.,  observed,  in  that  connection,  "  if 
we  assume  this  provision  to  be  unconstitutional,  it  was  a  nullity. 

*  *  *  They  (the  common  council),  are  presumed  to  have 
known  the  law,  and  had  an  official  legal  adviser.  *  *  *  They 
must  be  held  then  to  have  voted  without  restraint."  In  the 
case  at  bar,  however,  the  appointments  remain  to  be  made  and 
the  answers  either  admit  that  the  defendants  intend  to  comply 
with  the  provisions  of  the  act ;  or  are  silent  as  to  the  allega- 
tions of  the  complaint  with  respect  to  what  is  proposed  to  be 
done  in  obedience  to  the  provisions  of  the  act. 

I  perceive  no  force  in  the  argument  that  there  has  been  a 
practical  construction  of  the  Constitution,  given  by  the  legisla- 
ture and  acquiesced  in  and  acted  upon  by  the  executive  and 
administrative  departments  of  the  government.  The  ques- 
tion here  is  purely  one  of  law:  Is  the  constitutional  provision 
referred  to  violated  by  this  statute  ?  Is  the  passage  of  such  a 
law  authorized  by  the  Constitution  ?  Practical  construction 
of  a  law  is  usually  accorded  force,  when  it  relates  to  the  busi- 
ness conducted  by  the  departments  of  the  state  government 
and  when  the  legislation,  depended  upon  to  establish  it,  has 
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been  clear  and  uniform  in  character,  for  a  long  period  of 
years.  Bat,  to  use  Judge  Cooley's  language,  "  acquiescence 
for  no  length  of  time  can  legalize  a  clear  usurpation  of  power, 
where  the  people  have  plainly  expressed  their  will  in  the  Con- 
stitution and  appointed  judicial  tribunals  to  enforce  it."  The 
question  before  us  is  not  one  of  legislative  policy  in  relation 
to  the  business  of  state  government.  It  is  whether  the  legis- 
lature has  the  power  to  interfere  with  the  local  concerns  of  a 
municipality  and  by  arbitrary  methods  to  prevent  majority 
rule  in  the  selection  of  local  officers.  In  the  presence  of  the 
constitutional  provision,  is  it  not  an  assumption  of  a  power, 
neither  expressly  granted,  nor  to  be  implied  ?  The  question 
is  no  less  than  this :  Having  a  written  Constitution,  shall  we, 
and  may  we,  disregard  one  of  its  commands  and,  though  the 
court  is  set  as  the  people's  bulwark  against  legislation  which 
contravenes  constitutional  provisions,  shall  it  aid  the  legisla- 
ture when  overstepping  the  limits  assigned  to  its  action  ?  We 
cannot  dispose  of  the  question  as  one  of  legislative  discretion  ; 
for,  if  we  construe  away  such  an  express  provision,  upon  how- 
ever so  plausible  a  theory,  we  open  the  door  to  future  attacks 
upon  the  fundamental  law,  which  underlies  the  structure  of 
the  state. 

It  is  argued,  however,  that  the  objectionable  clauses  can  be 
stricken  out,  as  null  and  void,  and  that  the  statute  may  remain 
valid  to  the  extent  of  conferring  power  on  the  common 
council  to  appoint  police  commissioners.  I  do  not  see  how 
that  may  be  done,  within  any  correct  or  salutary  application 
of  a  rule  which  is  frequently  resorted  to,  to  uphold  the  acts 
of  the  legislative  department  of  government.  It  is  only 
applicable,  where  not  only  that  which  is  vicious  in  the  law  is  so 
distinct  as  to  permit  of  being  severed  from  the  rest,  but  where, 
the  severance  being  made,  enough  remains  to  effectuate  the 
object  which  the  legislature  had  in  view.  It  will  not  do,  to 
save  legislative  enactments  from  annulment,  to  strike  out  pro- 
visions which  so  clearJy  express  the  intention  of  the  legisla- 
ture as  to  characterize  the  purpose  of  the  act  and  make 
their  presence  essential  to  the  existence  of  the  statute.     Judge 
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Cooley  in  his  work  on  Constitutional  Limitations  (*p.  178), 
has  so  well  expressed  himself  on  this  point  that  I  will  repeat 
his  words :  "  If  its  purpose  is  to  accomplish  a  single  object 
only,  and  some  of  its  provisions  are  void,  the  whole  must  fail 
unless  sufficient  remains  to  effect  the  object  without  the  aid 
of  the  invalid  portion.  And  if  they  are  so  mutually  con- 
nected with  and  dependent  on  each  other,  as  conditions,  con- 
siderations, or  compensations  for  each  other,  as  to  warrant  the 
belief  that  the  legislature  intended  them  as  a  whole,  and  if  all 
could  not  be  carried  into  effect,  the  legislature  would  not  pass 
the  residue  independently,  then,  if  some  parts  are  uncon- 
stitutional, all  the  provisions  which  are  thus  dependent,  con- 
ditional, or  connected,  must  fall  with  them."  This  case  falls 
within  the  class  of  cases  thus  referred  to.  This  is  not  a 
new  scheme  for  the  creation  **  of  a  municipal  body  of 
police  commissioners.  This  statute  was  intended  to  amend 
the  existing  law  upon  the  subject  of  a  police  commis- 
sion and  it  is  perfectly  plain,  upon  its  reading,  that 
what  was  aimed  at  was  to  remove  from  office  the  present  four 
commissioners  and  all  of  their  subordinates,  except  "  the  person 
who  was  senior  captain  on  January  1st,  1896,"  and  to  compel 
the  substitution  as  commissioners  of  four  persons,  who  would 
be  representatives  of  two  certain  political  organizations.  If 
we  eliminate  the  prescribed  methods  for  the  accomplishment 
of  thi6  purpose,  we  emasculate  the  legislative  act  and  it  cannot 
seriously  be  contended  that,  then,  there  would  remain  any 
such  law  as  was  intended  to  be  enacted  by  the  legislature. 
In  the  performance  of  the  duty  of  endeavoring  to  uphold  the 
validity  of  a  legislative  act,  the  court  may  not  carve  out  from 
its  provisions  such  as  would  make  a  law,  to  which  the  judicial 
approval  might  be  given ;  unless  the  law  then  be  such  as  can 
be  deemed  to  have  been  within  the  contemplation  of  the  legis- 
lature. In  other  words,  the  court  is  not  to  make  a  law  for  the 
people,  but  to  uphold  one  which  its  representatives  have 
enacted,  and  its  duty,  in  that  direction,  where  provisions  are 
found  which  are  antagonistic  to  any  of  the  constitutional 
guarantees,  is  to  see  if  by  their  excision  the  main  object  of 
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the  enactment  can  be  preserved.  If  that  object  constitutes  an 
evident  interference  with  constitutional  rights ;  if  it  can  only 
be  effectuated  through  unconstitutional  provisions,  then  the 
court  can  do  nothing  and  must  pronounce  its  condemnation  of 
the  statute  as  a  whole.  The  recent  case  of  In  re  New  York 
and  Long  Island  Bridge  Company  (148  N.  Y.  540),  furnishes 
an  illustration.  There  the  act  was  in  amendment  of  various 
acts,  the  original  of  which  provided  for  a  single  scheme  to  con- 
struct a  bridge  over  the  East  river.  The  act,  however, 
contained  many  provisions  of  an  extraordinary  nature,  and 
foreign  to  that  single  purpose,  which  empowered  the  construc- 
tion of  indefinite  extensions  by  way  of  approaches,  connections 
with  railroad  companies  and  consolidations  with  other  corpora- 
tions. It  was  held  that  these  were  void  provisions  and,  under 
the  rule,  separable  from  those  which  were  lawful  and  that  what 
remained  was  capable  of  being  executed  as  complete  in  itself. 
Here,  however,  one  scheme  runs  through  the  act  and  towards 
its  accomplishment  provisions  have  been  enacted,  which  are 
interdependent  and  without  which  the  scheme  falls.  The  very 
language  of  the  first  section  makes  the  birth  of  a  new  com- 
mission to  depend  upon  a  definite  and  prescribed  action  being 
taken  and  it  is  not  reasonably  conceivable  that  the  legislature 
would  ever  have  passed  this  statute,  without  its  particular 
mechanism  for  the  formation  of  a  new  police  commission 
from  the  certain  political  materials  allowed  to  be  used.  I 
quote  the  language  of  the  present  chief  judge,  in  Lawton  v. 
Steele  (119  N.  Y.  at  p.  241) :  "  Where  the  court  can  judicially 
see  that  the  legislature  only  intended  the  statute  to  be 
enforced  in  its  entirety,  and  that  by  rejecting  part  the  general 
purpose  of  the  statute  would  be  defeated,  the  court,  if  com- 
pelled to  defeat  the  main  purpose  of  the  statute,  will  not 
strive  to  save  any  part."  The  main  purpose  of  this  statute  ;  i 
was  to  bring  about  the  appointment  of  a  new  police  commis-  \ , 
sion  in  such  a  way  as  that  its  body  will  be  equally  composed 
from  two  certain  political  elements  dominant  for  the  time  in  * 
the  common  council.  We  cannot  assume  that  the  legislature' ' 
would  have  passed  this  act  except  as  a  whole  and,  therefore, 
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it  is  our  duty,  for  the  reasons  assigned,  to  declare  it  to  be 
unconstitutional  and  void. 

The  judgment  appealed  from  should  be  affirmed,  with  costs. 

O'Brien,  J.  This  action  was  brought  by  the  plaintiffs, 
who  are  residents  and  taxpayers  of  the  city  of  Albany,  to 
enjoin  the  common  council  of  that  city  from  proceeding  to 
execute  and  carry  out  a  statute,  passed  during  the  last  session 
of  the  legislature,  which,  in  effect,  removes  the  present  police 
force  from  office  and  provides  for  the  organization  of  a  new  one. 
The  act  is  chapter  427  of  the  Law6  of  1896,  and  by  its  title 
and  provisions  amends  chapter  77  of  the  Laws  of  1870,  and 
also  amends  or  repeals  various  other  statutes  relating  to 
the  municipal  government  of  that  city  and  to  the  organi- 
zation and  government  of  the  police  force  therein.  It 
is  alleged  in  the  complaint  that  this  act  is  in  conflict  with  the 
Constitution  of  the  state,  and,  therefore,  void,  and  that  pro- 
ceedings on  the  part  of  the  common  council  in  execution  of 
its  various  provisions  would  be  illegal  official  acts,  within  the 
meaning  of  the  statute,  which  should  be  enjoined  by  the 
courts. 

On  a  trial  of  the  issues  at  Special  Term  the  action  was  sus- 
tained, and  the  judgment  there  pronounced  has  been  affirmed 
by  the  Appellate  Division  of  the  same  court.  The  controversy 
involves  important  principles  concerning  the  right  of  local 
self-government  in  cities  and  the  individual  and  political  rights 
of  the  citizen.  These  questions  always  open  a  very  wide  field 
of  discussion,  the  materials  for  which  are  to  be  found  in 
abundance  in  historical  and  judicial  records.  The  provisions 
of  our  Constitution  on  these  subjects,  which  it  is  claimed  have 
been  violated  in  the  passage  of  this  act,  are,  as  is  well  known, 
but  the  expression,  in  brief  and  comprehensive  language,  of 
general  principles,  of  remote  origin,  the  development  and 
recognition  of  which  required  centuries  of  discussion  and  civil 
strife  before  they  were  adopted  here  as  the  fundamental  law. 
Hence,  when  questions  arise  for  determination  concerning 
their  true  meaning  and  interpretation,  the  nature  of  the  case 
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permits  a  very  wide  range  of  discussion  based  upon  historical 
facts  by  means  of  which  principles  are  traced  to  their  source 
and  origin,  and  their  progress  and  application  marked,  from 
time  to  time,  until  finally  embodied,  as  they  have  been,  in  our 
written  Constitution. 

The  particular  questions  presented  by  this  appeal  have  been 
illustrated,  both  at  the  bar  and  in  the  opinion  of  the  court 
below,  by  ample  materials  drawn  from  this  source.  We  can 
add  little  of  any  value  to  what  has  been  said  upon  this  feature 
of  the  argument  in  the  decision  now  under  review,  and  we 
can  safely  and  properly  leave  that  branch  of  the  discussion 
where  it  was  placed  by  the  learned  judge  who  spoke  for  the 
majority  in  the  court  below.  Assuming,  without  further 
argument,  that  the  leading  and  fundamental  principles  there 
stated  with  respect  to  individual  rights  and  local  self-govern- 
ment are  correct  —  and  there  is  very  little  if  any  dispute  in  this 
respect  between  counsel  —  it  remains  to  apply  them  to  the  pro- 
visions of  this  bill.  What  has  been  frequently  called  the 
political  tendency  of  the  Constitution  is  not  always  to  be  found 
expressed  in  words,  but  is  to  be  derived  from  acknowledged 
principles  of  government  that  existed  long  before  its  adoption 
and  are  to  be  implied  from  the  general  language  and  evident 
purpose  and  scope  of  particular  provisions. 

The  principal  objections  to  the  bill  are  founded  upon  the 
provisions  of  the  first  section,  which  amends  section  three  of 
the  act  of  1870,  and  reads  as  follows : 

"  §  3.  The  police  board  of  the  city  of  Albany  shall  consist 
of  four  police  commissioners,  not  more  than  two  of  whom 
shall  belong  to  the  same  political  party  or  organization,  and 
who  shall  be  chosen  and  hold  office  as  hereinafter  provided. 
On  the  first  Monday  after  the  passage  of  this  act,  the  common 
council  shall  meet  at  eight  o'clock  in  the  evening  in  the  com- 
mon council  chamber  and  shall  proceed  to  elect  four  persons, 
residents  and  freeholders  in  the  city  as  such  police  commis- 
sioners, and  for  the  purpose  of  such  meeting  the  members 
attending  shall  constitute  a  quorum.  Each  member  of  the 
common  council  shall  be  entitled  to  vote  for  not  more  than 
61 
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two  of  such  persons,  and  the  four  persons  receiving  the 
highest  number  of  votes  shall  be  such  police  commissioners. 
The  common  council  shall  not  transact  any  other  business 
until  the  6aid  four  police  commissioners  are  elected.  The 
commissioners  so  appointed  shall  hold  office  as  such  until  the 
first  day  of  February,  eighteen  hundred  and  ninety-eight. 
During  the  month  of  January,  eighteen  hundred  and  ninety- 
eight,  and  in  each  and  every  second  year  thereafter,  the  com- 
mon council  shall  meet  and  proceed  in  like  manner  to  elect 
four  police  commissioners,  who  shall  hold  office  for  two  years 
from  the  first  day  of  February  following.  If  a  vacancy  shall 
occur  in  said  board  of  police  commissioners  otherwise  than  by 
expiration  of  term,  it  shall  be  filled  by  appointment  by  the 
mayor  upon  the  written  recommendation  of  a  majority  of  the 
members  of  the  common  council  belonging  to  the  same  politi- 
cal party  or  organization  as  the  police  commissioner  whose 
office  shall  become  vacant.  No  person  is  eligible  to  the  office 
of  police  commissioner  unless  at  the  time  of  his  election  he  is 
a  member  of  the  political  party  or  organization  having  the 
highest  or  the  next  highest  representation  in  the  common 
council." 

There  are  some  other  provisions  of  the  act  which  will  be 
referred  to  hereafter,  but  this  section  is  the  basis  of  nearly  all 
the  constitutional  objections  which  have  been  urged  against 
the  bill.  At  the  date  of  its  passage,  on  the  30th  of  April, 
1896,  and  at  the  time  of  the  adoption  of  the  present  Consti- 
tution, and  for  a  long  time  before,  the  common  council  was 
the  regularly  organized  legislative  and  governing  body  of  the 
city,  composed  of  nineteen  aldermen,  elected  from  the 
different  wards  by  the  electors.  There  was  then,  and  had  been 
for  many  years,  a  board  of  police  commissioners,  composed 
of  the  mayor  and  four  citizens,  nominated  by  him  and  con- 
firmed by  the  common  council,  and  upon  this  board  the 
government  of  the  police  force  devolved.  It  is  clear  that  it 
was  the  purpose  of  the  act  in  question  to  abolish  this  board 
and  to  substitute  another  in  its  place  and,  as  will  be  seen  here- 
after, to  disband  the  whole  police  force  and  to  create  a  new 
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one.  We  are  not  concerned  so  much  with  the  justice  or  wis- 
dom of  this  legislation  as  we  are  with  the  methods  through 
which  it  was  to  be  carried  into  execution. 

The  purpose  of  the  legislature  was  to  be  attained  through  a 
board  of  police  commissioners  to  be  created  under  the  act 
and  composed  of  two  members  from  each  of  the  political 
parties  having  the  highest  and  the  next  highest  representation 
in  the  common  council,  and  the  last  clause  of  the  section 
declares  in  terms  that  no  citizen  outside  these  two  political 
organizations  is  eligible  to  the  office. 

The  first  objection  urged  against  the  validity  of  the  act  is 
that  it  violates  section  one  of  article  one  of  the  Constitution, 
which  declares  that  "  no  member  of  this  state  shall  be  disfran- 
chised, or  deprived  of  any  of  the  rights  or  privileges  secured 
to  any  citizen  thereof,  unless  by  the  law  of  the  land,  or  the 
judgment  of  his  peers,"  and  also  section  one  of  article  thirteen, 
prescribing  the  oath  to  be  taken  by  all  officers,  and  providing 
that  "  no  other  oath,  declaration  or  test  shall  be  required  as  a 
qualification  for  any  office  of  public  trust." 

At  the  expiration  of  the  term  of  office  of  the  commis- 
sioners created  by  the  act,  their  places  are  to  be  filled  by  the 
same  process  and,  in  case  of  a  temporary  vacancy,  it  must  be 
filled  by  the  mayor,  upon  the  written  recommendation  of  a 
majority  of  the  common  council  belonging  to  the  same  politi- 
cal party  or  organization  as  the  police  commissioner  whose 
office  shall  become  vacant.  It  is  plain  that  the  legislature  has 
taken  every  possible  precaution  to  exclude  for  all  time  to 
come  any  person  from  holding  the  office,  either  for  a  full  term 
or  to  fill  a  temporary  vacancy,  who  is  not  a  member  of  one  \ 
of  the  political  parties  designated  in  the  act. 

When  the  validity  of  such  legislation  is  brought  in  ques-  l\ 
tion  it  is  not  necessary  to  show  that  it  falls  appropriately   j 
within  some  express  written  prohibition  contained  in  the  Con-  ^ 
stitution.     The  implied  restraints  of  the  Constitution  upon 
legislative  power  may  be  as  effectual  for  its  condemnation  as 
the  written  words,  and  such  restraints  may  be  found  either  in 
the   language  employed,  or  in  the  evident  purpose   which 
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was  in  view  and  the  circumstances  and  historical  events 
which  led  to  the  enactment  of  the  particular  provision  as  a 
part  of  the  organic  law.  A  written  Constitution  must  be 
interpreted  as  the  paramount  law  of  the  land  according  to  its 
spirit  and  the  intent  of  its  framers,  as  indicated  by  its  terms. 
In  this  sense  it  is  just  as  obligatory  upon  the  legislature  as 
upon  other  departments  of  the  government  or  upon  individual 
citizens.     (People  ex  rel.  Bolton  v.  Alberteon,  55  N.  Y.  50.) 

When  the  two  sections  of  the  Constitution  above  referred  to 
are  read  together  and  all  are  read  in  the  light  of  the  historical 
events  and  notorious  abuses  of  power  which  led  to  their  inser- 
tion in  the  Constitution  it  cannot,  I  think,  be  doubted  that 
they  are  broad  enough  in  their  terms  and  that  they  were  in 
fact  intended  to  prevent  the  enactment  of  laws  proscribing  any 
class  of  citizens  as  ineligible  to  hold  office  by  reason  of  politi- 
cal opinions  or  party  affiliations.  The  section  of  the  Constitu- 
tion last  cited  comprehends  more  than  a  mere  prohibition  of 
test  oaths,  such  as  are  familiar  to  the  student  of  English  his- 
tory. It  deprives  the  legislature  not  only  of  all  poWer  to 
/exact  any  other  oath,  but  also  any  other  declaration  or  test  aa 
(a  qualification  for  office.  That  the  statute  under  consideration 
does  prescribe  a  political  test  as  a  qualification  and  makes  party 
adhesion  a  condition  of  holding  office  cannot  well  be  denied. 
It  not  only,  in  effect,  requires  the  four  commissioners  to  be 
divided  equally  between  the  two  political  parties,  but  in  terms 
brands  every  other  citizen,  except  those  who  are  members  of 
the  two  parties,  as  ineligible  to  hold  the  office.  The  courts 
of  this  state  have  not  passed  upon  the  validity  of  a  statute  con- 
taining a  disqualifying  clause  like  the  one  in  question,  but 
principles  have  been  established  which  plainly  lead  to  the  con- 
clusion that  such  enactments  are  destructive  of  local  self-govern- 
ment and  individual  rights.  That  is  plainly  the  result  of  the 
discussion  in  the  case  of  Barker  v.  People  (3  Cowen,  686), 
in  which  the  principles  embodied  in  these  clauses  of  the  Con- 
stitution were  stated  and  explained. 

In  other  states  with  constitutional  restrictions  identical 
cal  in  scope  and  purpose  statutes  containing  similar  provisions 


1806.]  Eathbone  v.  Wirth.  485 

N.  Y.  Rep.]  ■  Opinion,  per  O'Brien,  J. 

to  these  now  under  consideration  were  held  to  be  void  or 
inoperative.  In  the  case  of  the  Mayor  of  Baltimore  v. 
State  (15  Md.  379)  the  court  had  under  consideration  a  pro- 
vision of  the  city  charter  relating  to  the  police  board  which 
provided  "  that  no  black  Republican  or  endorser  or  supporter 
of  the  Helper  Book  shall  be  appointed  to  any  office  under 
such  board."  The  reasoning  of  the  court  in  that  case  sustains 
the  conclusion  that  the  judicial  department  will  not  give  effect 
to  such  disqualifications  when  interposed  by  the  legislature 
against  the  right  of  any  citizen  to  hold  office  if  conferred 
upon  him  by  the  appointing  power.  The  Supreme  Court  of 
Michigan  held  that  a  statute  providing  that  the  members  of  a 
board  should  be  selected  in  equal  numbers  from  the  two 
political  parties  represented  in  the  common  council  was  in 
conflict  with  a  similar  provision  of  the  Constitution  of  that 
state  in  that  it  disqualified  all  other  citizens  from  holding  the 
office  and  prescribed  party  adhesion  or  attachment  to  certain 
political  opinions  as  a  test  for  holding  office  in  addition  to  the 
constitutional  oath.  {People  ex  rel.  v.  Hurlbut,  24  Mich.  44 ; 
Atty.-Gen.  v.  Board,  etc.,  of  Detroit,  58  Mich.  213.)  The  same 
result  was  declared  by  the  Supreme  Court  of  Indiana  when 
considering  a  statute  which  required  positions  in  the  police 
and  fire  departments  in  cities  to  be  filled  by  selection  from  the 
two  leading  political  parties  in  these  cities.  (Ukansville  v. 
State,  118  Ind.  426.)  The  vice  which  the  courts  found  in  all 
these  statutes  was  that  they  prescribed  a  test  based  upon 
political  opinions  for  appointees  to  office  and  disqualified  ail 
whose  political  views  did  not  conform  to  such  test. 

In  these  cases  it  was  fairly  shown  that  legislation  of  this 
character  is  in  conflict  with  the  letter  and  spirit  of  the  con- 
stitutional provisions  referred  to  and  with  the  fundamental 
principles  of  free  government.  They  can  be  safely  followed 
in  disposing  of  the  same  features  in  this  case. 

The  legislature  of  this  state  has  no  power  to  enact  a  law  '' ' 
which  proscribes  any  class  of  citizens  as  ineligible  to  hold  pub-  »,•' 
lie  office  on  account  of  political  belief  or  party  affiliations,  and,  * 
consequently,  the  last  clause  of  the  section  of  the  bill  in  ques- 
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tion  violates  the  provisions  of  the  Constitution  referred  to  and 
is  void. 

The  learned  counsel  for  the  defense  contend  that  this  pro- 
vision, if  held  to  be  invalid,  may  be  eliminated  from  the  act 
and  the  remainder  permitted  to  stand ;  but  when  that  pro- 
vision is  exscinded  nothing  would  remain  in  the  bill  to  require 
the  appointment  of  adherents  of  either  of  the  parties  named. 
There  would,  indeed,  be  a  prohibition  against  appointing  more 
than  two  persons  from  any  political  party,  but  nothing  what- 
ever to  require  the  appointees  to  belong  to  any  party.  The 
common  council  would  then  be  at  liberty  to  make  the  selec- 
tions from  that  class  of  independent  citizens  who  were  not 
adherents  of  any  party.  This,  however,  would  defeat  one  of 
the  main  purposes  of  the  bill.  When  the  several  provisions 
are  carefully  read  together,  it  is  quite  manifest  that  it  was  the 
intention  to  divide  the  power  of  the  police  department  and  the 
police  force  itself  equally  between  the  two  political  parties 
designated,  and  the  exclusion  of  all  other  persons  as  ineligible 
to  be  members  of  the  board  was  a  necessary  means  to  the 
accomplishment  of  that  end.  The  principle  of  a  division  of 
the  board  and  the  whole  police  force  equally  between  the  two 
parties  is  so  firmly  imbedded  in  the  act,  and  so  inseparably  con- 
nected with  all  of  its  provisions,  that  it  cannot  be  omitted 
without  frustrating  the  fundamental  purpose  which  was  in 
view.  When  the  statute  is  so  reduced  as  to  permit  the  com- 
mon council  to  constitute  the  board  from  independent  citizens, 
not  members  of  either  party,  it  would  not  only  fail  to  embody 
the  main  purpose  of  its  enactment,  but  it  could  not  reasonably 
be  asserted  that  the  legislature  would  have  passed  it  at  all  in 
that  form.  The  purpose  of  the  legislature  to  constitute  a 
board  of  police  commisi oners  and  a  police  force  equally 
divided  between  two  political  parties,  is  so  closely  interwoven 
with  all  the  provisions  of  the  bill,  that  the  disqualifying  words 
at  the  close  of  the  first  section  cannot  be  eliminated  without 
essentially  changing  the  scope  and  operation  of  the  law  and 
reducing  it  to  a  form  in  which  it  could  not  be  said  that  it 
would  have  been  originally  passed.     But  the  essential  and 
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operative  provisions  of  this  statute  are  open  to  still  other  con- 
stitutional objections  which  will  now  be  considered  without 
reference  to  the  clause  referred  to.  If  these  objections  are 
valid,  as  we  think  they  are,  then,  obviously,  there  would 
remain  no  basis  whatever  for  the  contention  that  any  mate- 
rial part  of  the  act  could  be  saved. 

It  is  admitted  that  police  commissioners  are  city  officers 
within  the  meaning  of  article  ten,  section  two,  of  the  Constitu- 
tion, which  reads  as  follows :  "  All  city,  town  and  village 
officers  whose  election  or  appointment  is  not  provided  for  by 
this  Constitution,  shall  be  elected  by  the  electors  of  such  cities, 
towns  and  villages,  or  of  some  division  thereof,  or  appointed 
by  such  authorities  thereof,  as  the  legislature  shall  designate 
for  that  purpose."  The  true  interpretation,  scope  and  mean- 
ing of  this  section  of  the  Constitution  has  been  frequently 
passed  upon  by  this  court,  and  it  has  been  uniformly  held 
that  its  obvious  purpose  was  to  secure  to  the  people  of  the 
cities,  towns  and  villages  of  the  state  the  right  to  have  the 
local  offices  administered  by  officers  selected  by  themselves. 
It  was  designed  to  protect  and  give  force  and  effect  to  the 
principle  of  local  self-government  which  has  always  been 
regarded  as  fundamental  in  our  political  institutions,  and  to 
be  the  very  essence  of  every  republican  form  of  government. 
The  local  government,  even  in  the  smallest  division  of  the 
state,  is  the  preparatory  school  in  which  the  citizen  acquires 
the  rudiments  of  self-government,  and  hence  these  institutions 
have  been  justly  regarded  as  the  nurseries  of  civil  liberty. 
{People  ex  rel.  v.  McKinney,  52  N.  Y.  374 ;  People  ex  rel.  Boh 
ton  v.  Albertson,  55  N.  Y.  50 ;  People  ex  rel,  v.  Porter,  90  N.  Y. 
68  ;  People  ex  rel.  v.  Crooks,  53  N.  Y.  648  ;  People  ex  rel.  v. 
Bull,  46  N.  Y.  57 ;  People  ex  rel.  v.  Foley,  148  K  Y.  682.) 

In  the  case  of  People  ex  rel.  Bolton  v.  Albertson  {supra),  the 
meaning  of  this  provision  of  the  Constitution  was  stated  in  the 
following  comprehensive  language  :  "  The  purpose  and  object 
of  section  2  of  article  10  of  the  Constitution,  as  is  very  obvious, 
was  to  secure  to  the  several  recognized  civil  and"  political 
divisions  of  the  state  the  right  of  local  self-government,  by 
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requiring  that  all  county,  city,  town  and  village  officers,  whose 
election  or  appointment  was  not  provided  for  by  the  Constitu- 
tion, save  those  whose  offices  might  thereafter  be  created  by 
law,  should  be  elected  by  the  electors  of  the  respective  munic- 
ipalities, or  appointed  by  such  authorities  thereof  as  the  legis- 
lature should  designate.  As  to  offices  known  and  in  existence 
at  the  time  of  the  adoption  of  the  Constitution,  this  provision 
is  absolute  in  its  prohibition  of  an  appointment  by  the  central 
government  or  its  authority,  or  by  any  body  other  than  the 
local  electors,  or  some  local  authority  designated  by  law. 
Faithfully  observed,  and  effect  given  to  it  in  its  spirit  as  well 
as  in  its  letter,  it  effectually  secures  to  each  of  the  govern- 
mental divisions  of  the  state  the  right  of  choosing  or  appoint- 
ing its  own  local  officers,  without  let  or  hindrance  from  the 
state  government,  and  none  can  be  deprived  of  the  rights  and 
franchises  thus  guaranteed  to  all.  The  theory  of  the  Constitu- 
tion is,  that  the  several  counties,  cities,  towns  and  villages  are, 
of  right,  entitled  to  choose  whom  they  will  have  to  rule  over 
them  ;  and  that  this  right  cannot  be  taken  from  them  and  the 
electors  and  inhabitants  disfranchised  by  any  act  of  the  legisla- 
ture, or  of  any  or  all  the  departments  of  the  state  government 
combined. 

This  right  of  self-government  lies  at  the  foundation  of  our 
institutions,  and  cannot  be  disturbed  or  interfered  with,  even 
in  respect  to  the  smallest  of  the  divisions  into  which  the 
state  is  divided  for  governmental  purposes,  without  weak- 
ening the  entire  foundation ;  and  hence  it  is  a  right  not  only 
to  be  carefully  guarded  by  every  department  of  the  govern- 
ment, but  every  infraction  or  evasion  of  it  to  be  promptly  met 
and  condemned ;  especially  by  the  courts,  when  such  acts 
become  the  subject  of  judicial  investigation." 

There  can  be  no  doubt  that  this  provision  of  the  Constitu- 
tion secured  to  the  people  of  the  city  of  Albany  the  right  of 
choosing  or  appointing  their  own  local  officers  without  let  or  hin- 
drance from  the  state  government.  The  only  power  that  the 
legislature  had  with  reference  to  a  board  of  police  commis- 
sioners in  that  city,  was  to  provide  either  for  their  election  by 
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the  electors,  or  their  appointment  by  such  agencies  or  authority  \ 
as  the  people  had  selected  to  administer  their  local  affairs.  J 
If  the  statute  now  Before  us,  either  in  form  or  substance, 
violates  these  principles,  it  cannot  and  ought  not  to  be  upheld. 
It  is  conceded  that  the  legislature  had  no  power  to  appoint  the 
police  commissioners,  and  what  it  cannot  do  directly  it  cannot 
do  indirectly.  It  cannot  extend  the  term  of  office  of  a  local 
officer  who  has  been  already  elected,  for  the  plain  reason  that 
for  the  extended  period  of  time  it  is  virtually  an  appointment. 
A  constitutional  provision  cannot  be  evaded  under  color  of 
exercising  some  other  general  power  which  the  legislature  may 
possess.  In  the  case  at  bar  the  common  council  was  designa- 
ted as  the  authority  to  make  the  appointment  of  police  com- 
missioners, and  so  far  the  legislature  acted  within  its  powers. 
But  in  making  the  designation  it  had  no  power  to  so  bind  and 
restrict  its  action  as  to  make  that  body  a  mere  instrument  of 
ite  own  will.  The  right  of  the  people  to  select  their  local 
officers  cannot  be  evaded  or  disregarded  by  conferring  the 
power  of  appointment  upon  some  agency  of  their  own  selec- 
tion, coupled  with  such  conditions  and  restrictions  as  to  make 
the  choice  virtually  that  of  the  legislature  and  not  of  the 
people.  It  needs  no  argument  to  show  that  the  Constitution 
may,  in  that  way,  be  as  effectually  violated  as  if  the  officers 
to  be  appointed  had  been  named  in  the  bill,  and  therein  lies 
the  vicious  principle  which,  as  it  seems  to  me,  pervades  the 
act  in  question. 

The  common  council  of  a  city,  like  every  other  legislative 
body  composed  of  individual  members,  acts  in  its  official 
capacity  as  a  unit  through  the  vote  of  the  majority.  While 
the  power  to  elect  or  appoint  the  four  police  commissioners 
under  the  act  in  question  is  nominally  conferred  upon  this  body 
or  authority,  yet  the  members  are,  in  terms,  prohibited  from 
voting  for  more  than  two.  There  is  nothing  in  the  bill  to 
prevent  the  whole  body  from  voting  for  the  first  two  candi- 
dates presented,  but,  having  so  voted,  their  powers  are 
exhausted,  and  acting  in  the  ordinary  way  only  two  members 
of  the  board  could  be  elected.  But  the  bill  was  evidently  ^ 
62 


490  EATHBONE  V.  WlRTH.  [Oct, 

Opinion,  per  O'Bhien,  J.  [Vol.  150. 

framed  with  reference  to  a  known  political  situation  and  for  w 
the  purpose  of  producing  a  particular  result.     It  was  known  „ 
that    the   members    of   the   common   council   were   divided  i( 
between  the  two  political  parties,  a  majority  belonging  to  one  I 
and  a  minority  to  the  other.     How  overwhelming  in  point  of 
numbers  the  majority  may  have  been  or  how  insignificant  the 
minority,  we  cannot  know  from  the  record,  nor  are  we  con- 
cerned with  that  question.     What  is  more  important  is  the 
fact,  which  plainly  appears  upon  the  face  of  the  bill,  that  the 
minority,  however  feeble  in  point  of  numbers,  are  given  the 
power  to  elect  half  the  commissioners  while  the  majority  are 
given  the  right  to  elect  the  other  half,  and  this  division  and 
distribution  of  power  is  carefully  perpetuated  for  all  future  \\ 
time  by  other  provisions  of  the  bill.     Of  course,  if  such  a 
system  can  be  introduced  into  all  the  cities,  towns  and  villages 
of  the  state,  local  self-government  must  disappear  and  govern- 
ment by  the  majority  in  the  legislature  will  be  substituted  in 
its  place.     It  would  be  difficult  to  suggest  a  contrivance  better 
calculated  to  undermine  and  destroy  the  spirit  of  civic  free- 
dom than  a  statute,  enacted  by  the  central  authority,  confer- 
ring powers  upon  a  minority  equal  to  those  which  can  be 
exercised  by  the  majority. 

The  question  is  whether  the  legislature,  while  professing  to 
confer  power  upon  the  common  council  to  appoint  four  per- 
sons to  compose  a  board  of  police  commissioners,  can  at  the 
same  time  and  in  the  same  breath  empower  a  minority  of  the 
body,  whether  it  be  composed  of  one  person  or  more,  to 
appoint  half  of  them.  It  would  seem  to  be  clear  that  any 
attempt  on  the  part  of  the  legislature  to  divide  the  appointing 
power  into  groups  or  fragments,  each  acting  independent  of 
the  other  in  such  a  way  as  to  enable  a  minority  to  exercise  the 
same  power  as  the  majority,  and  thus,  indirectly,  to  bring  about 
the  same  result  as  the  legislature  itself  would  desire  if  it  could 
act  directly,  is  a  violation  of  the  spirit  and  purpose  if  not  the 
letter  of  the  Constitution.  The  two  commissioners  who 
under  the  scheme  of  this  statute  are  to  be  elected  by  a  mere 
minority  fragment  of  the  common  council  would  hold  their 
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offices,  not  from  the  people  of  the  city,  but  from  the  legisla- 
ture. In  every  substantial  sense  such  officers,  thus  selected, 
must  be  regarded  as  the  creation  of  the  central  power  of  the 
state  rather  than  the  choice  of  the  people,  acting  directly  or 
through  their  chosen  agencies.  If  the  legislature  can  lawfully 
authorize  a  minority  of  the  common  council  to  appoint  one- 
half  the  police  board,  there  is  no  reason  why  it  cannot  authorize 
a  tax  to  be  imposed,  an  ordinance  enacted  or  any  other  legis- 
lative or  administrative  act  to  be  performed  by  the  same  vote. 
The  fallacy  of  all  the  reasoning  in  support  *of  the  measure  is 
to  be  found  in  the  assumption  that  a  single  member  of  the 
common  council,  or  a  minority  of  the  body,  is  a  local  city 
authority  within  the  intent  and  meaning  of  the  Constitution. 
When  the  common  council  of  a  city  is  designated  as  the 
appointing  power  the  term  is  to  be  understood  in  its  usual 
ordinary  and  popular  sense,  and  the  authority  is  to  be  exer- 
cised in  the  ordinary  manner,  according  to  the  procedure 
governing  legislative  or  deliberative  bodies.  When  it  is  so 
fettered  and  cramped  in  its  official  action,  and  its  power  so 
divided  that  the  vote  of  a  single  member  in  the  minority  is 
made  as  potential  as  that  of  a  dozen  in  the  majority,  it  then 
ceases  to  be  the  common  council,  or  the  local  authority,  in 
any  just  or  practical  sense,  and  becomes  a  mere  instrument  to 
register  the  legislative  will. 

The  fatal  objection  to  the  bill  is  that,  while  professing  to 
comply  with  the  Constitution  by  designating  the  common  , 
council  as  the  appointing  authority,  it  violates  it  by  restrictions  , 
upon  its  action  and  by  the  enactment  of  methods  of  procedure  '  ■ 
for  a  special  purpose  which,  in  their  practical  operation,  con-  • 
fers  the  power  to  select  upon  two  political  groups  in  the  body,    , 
each   acting  independently   of    the   other.     The   unity   and 
efficiency  of  the  common  council  as  a  deliberative  body,  rep- 
resenting the  people,  and  as  an  organ  of  city  authority,  is  thus 
destroyed  by  the  distribution  of  its  legitimate  powers  between 
two  unequal  groups  or  fragments  of  the  whole  body.     City 
officers  selected  in  this  manner  are  in  no  just  or  proper  sense 
either  chosen  by  the  people  or  appointed   by  the  common 
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council,  or  any  other  local  authority,  and  nothing  less  than  this 
will  satisfy  the  letter  or  the  spirit  of  the  Constitution.  • 

The  act  should  not  be  viewed  as  an  expedient  for  a  day,  but 
a  permanent  law  for  all  time,  and,  thus  considered,  it  is  obvious 
that  the  powers  conferred  upon  the  minority  may  be  exercised 
by  a  single  member.  Such  a  situation  is,  of  course,  possible 
and  quite  conceivable.  To  say  that  the  two  commissioners, 
elected  under  such  circumstances,  held  office  and  exercised 
the  important  powers  conferred  by  the  bill,  either  by  the 
choice  of  the  electors,  the  common  council,  or  any  other  city 
authority,  would  be  to  state  a  proposition  so  glaringly  erro- 
neous as  to  merit  no  consideration  whatever.  Their  appoint- 
ment under  such  circumstances  would  manifestly  be  due  to 
the  fact  that,  by  a  legislative  edict,  all  the  other  members  of 
the  common  council  were  prohibited  from  participation  in  the 
choice.  It  would  be  quite  as  competent  under  such  conditions 
for  the  legislature  to  omit  mere  formalities,  without  substance, 
and  to  name  the  commissioners  in  the  bill.  The  principle  is 
the  same  whether  the  minority  consists  of  one  member  or 
more.  When  the  common  council  is  designated  as  the' 
appointing  authority,  but  the  majority  of  the  members  are 
disqualified  and  debarred  from  voting  and  the  minority 
empowered  to  make  the  choice,  the  official  organ  of  the  pop- 
ular will  is  silenced  and,  though  the  real  nature  of  the  proced- 
ure may  be  disguised  by  the  observance  of  forms,  yet  the 
appointment  in  such  a  case  is,  in  substance,  the  act  of  the 
central  and  not  the  local  authority,  and  so  the  Constitution  is 
violated.  (Menges  v.  City  of  Albany,  56  N".  Y.  374 ;  Warner 
v.  People,  2  Denio,  272 ;  People  ex  rel.  v.  Angle,  109  K  Y. 
564 ;  State  ex  rel.  Holt  v.  Denny,  Mayor,  etc.,  118  Ind.  449; 
Clapp  v.  Ely,  27  K  J.  Law,  622.) 

This  objection  affects  the  most  important  section  of  the  bill, 
without  which  the  other  provisions  can  have  no  practical 
operation.  In  this  section  the  principal  purpose  of  the  legis- 
lature is  embodied  and  declared,  and  when  eliminated  the 
whole  act  must  fail. 

If  the  views  here  stated  are  correct  they  are  sufficient  to 
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dispose  of  the  appeal.  But  it  may  not  be  improper  to  notice 
some  other  sections  of  the  bill  containing  important  provis- 
ions which  seem  to  be  equally  objectionable  in  the  light  of  the 
constitutional  enactment  last  referred  to. 

Having  attempted  to  create  a  board,  composed  equally  of 
members  of  two  political  parties,  a  disagreement  or  deadlock 
is  anticipated  and  provided  for.  In  the  fourth  section  power 
is  conferred  upon  the  board  to  organize  an  entirely  new  police 
force  and  to  appoint  a  chief  of  police.  It  is  true  that  it  may 
in  its  discretion  retain  and  continue  in  office  members  of  the 
present  force,  but  such  continuance  must  be  manifested  by 
an  affirmative  resolution  duly  passed,  which,  of  course,  requires 
the  vote  of  a  majority  of  the  board,  and  unless  the  two  par- 
ties in  the  board  can  agree  to  pass  such  a  resolution,  the  pres- 
ent force  shall  cease  to  exist  on  the  first  day  of  August,  1896. 
To  this  sweeping  provision,  however,  a  single  exception  is 
made  in  favor  of  the  person  who  was  senior  captain  on  the 
first  day  of  January,  1896,  who,  for  some  reason,  is  retained 
by  force  of  the  act  itself.  The  section  then  provides  that  in 
case  of  a  failure  of  the  board  to  agree  upon  the  appointment 
of  a  chief  of  police,  this  person  who  was  such  senior  captain 
at  that  time  shall  act  as  and  perform  all  the  duties  and  pos- 
sess all  the  powers  and  receive  the  salary  of  the  chief  of  police 
until  the  board  shall  agree  upon  an  appointment.  In  case  the 
board  cannot  agree  upon  the  appointment  of  the  various  mem- 
bers of  the  police  force  who  are  designated  in  the  act  as 
captains  or  sergeants,  it  is  made  the  duty  of  the  person  so  act- 
ing as  chief  to  assign  members  of  the  police  force  to  perform 
such  duties  until  the  board  shall  agree  upon  appointments. 

But  since  the  present  force  is  disbanded  on  August  first, 
1896,  with  the  exception  of  such  members  as  the  board  can 
agree  to  retain  by  resolution  of  the  majority,  and  as  there  may 
be  no  police  force  in  existence  after  that  date,  the  authority  to 
assign  persons  to  police  duty  is  in  substance  an  authority  to 
organize  and  create  a  new  police  force.  Thus  it  appears  that 
the  legislature,  having  attempted  to  create  a  board  of  police 
commissioners  which  is  tied  politically,  has  also  designated  a 
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certain  police  captain,  in  a  certain  contingency  quite  likely  to 
happen,  to  be  chief  of  police,  with  all  the  duties,  powers  and 
emoluments  of  that  office,  and,  upon  a  like  contingency,  he 
becomes  vested  with  all  the  powers  that  the  board  itself  could 
exercise  with  respect  to  the  organization  and  government  of 
the  police  force  of  the  city.  In  this  way  the  senior  captain  is 
made  a  new  officer,  not  by  appointment  of  any  city  authority, 
but  by  the  direct  action  of  the  legislature.  The  constitutional 
validity  of  a  law  of  this  character  must  be  determined  "by  the 
nature,  character  and  scope  -of  the  powers  attempted  to  be 
conferred,  whether  actually  exercised  or  not.  {Stuart  v.  Pal- 
mer, 74  N.  Y.  183 ;  Coxe  v.  State,  144  N.  Y.  396 ;  Oilman  v. 
Tucker,  128  N.  Y.  190.) 

The  appointment  by  the  legislature  of  city  officers  in  what- 
ever form,  or  under  whatever  guise  it  may  be  attempted,  is  a 
clear  invasion  of  the  right  of  local  self-government  secured  by 
the  Constitution.  The  very  extensive  powers  conferred  by 
the  fourth  section  upon  a  designated  individual,  who  was 
captain  at  a  certain  date,  is  in  substance  and  effect  an 
appointment  by  the  legislature  of  this  person  to  discharge 
the  new  duties  prescribed  therein.  It  cannot  be  contended 
that  the  legislature  has  power  to  appoint  a  chief  of  police 
or  to  authorize  a  designated  person  to  organize  and  govern 
the  police  force  in  a  city,  but  the  act  in  question  confers 
such  powers,  and  provides  for  such  an  emergency.  The 
powers  thus  attempted  to  be  conferred  indicate  quite  plainly 
the  general  6cope  and  purpose  of  the  bill  and  enable  us 
to  measure  the  results  in  case  the  intention  of  the  law  is 
carried  out.  The  two  members  of  the  commission  selected  by 
the  minority  of  the  common  council,  whether  that  minority 
consists  of  one  member  or  more,  are  empowered  to  disband 
the  whole  police  force  of  an  important  and  populous  city,  the 
capital  of  the  state.  They  may  do  that  without  any  regard 
to  the  wishes  of  the  people  of  the  city  who  pay  the  taxes,  and 
for  whose  safety  and  protection  a  police  force  is  maintained. 
It  can  be  accomplished  without  even  any  affirmative  action  on 
their  part.     They  may  remain  passive  and  refuse  to  vote  for 
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the  resolution  retaining  the  force  or  any  part  of  it,  and  then 
the  statnte  does  the  rest,  since,  in  the  absence  of  some  affirma- 
tive action  on  the  part  of  the  board,  on  or  before  the  first  day 
of  August,  1896,  the  present  organization  is  completely  swept 
away  by  force  of  the  statute  itself.  All  this  may  be  done 
with  or  without  cause,  and  without  charges,  trial  or  investiga- 
tion of  any  kind  whatever.  Moreover,  a  single  man  selected 
by  the  legislature  may  organize  a  new  police  force,  since  there 
is  no  one  else  with  power  to  do  it  in  case  the  two  political 
elements  in  the  board,  equally  divided,  fail  to  agree. 

It  seems  to  me  impossible  to  reconcile  a  bill  so  framed  and 
involving  such  possibilities  with  the  principles  of  local  self- 
government  so  plainly  expressed  in  the  Constitution. 

The  last  clause  of  this  section  requires  the  board  to  appoint 
the  requisite  number  of  patrolmen  within  ten  days  from 
August  1,  1896,  from  the  civil  service  list,  and  provides  that 
no  person  shall  be  eligible  who  is  over  the  age  of  forty  years. 

It  is  urged  that  this  restriction  is  in  violation  of  article  five, 
section  nine,  of  the  Constitution,  which  requires  appointments 
and  promotions  in  the  civil  service  of  the  state  and  in  cities  to 
be  made  according  to  merit  and  fitness,  to  be  ascertained,  so 
far  as  practicable,  by  competitive  examinations.  In  a  statute 
which  authorizes  the  discharge  of  the  whole  police  force  of  a 
large  city  this  disqualification,  based  upon  age,  is  quite  signifi- 
cant. The  discharged  members  of  the  present  force  might 
be  able  to  satisfy  all  the  requirements  of  the  civil  service 
regulations  as  to  merit  and  fitness  so  completely  as  to  be 
placed  at  the  head  of  the  list,  but  none  of  them  could  be 
appointed  if  over  forty  years  of  age.  While  the  legislature 
has  the  power  to  prescribe  a  qualification  based  upon  age  as  a 
condition  of  admission  to  the  civil  service,  and  particularly  to 
the  police  force  in  a  city,  yet,  since  the  Constitution  has  made 
merit  and  fitness  the  primary  and  controlling  test,  it  is  obvious 
that  the  spirit  and  purpose  of  the  fundamental  law  cannot  be 
defeated  or  evaded  by  statutory  conditions  or  restrictions, 
merely  arbitrary,  or  plainly  unreasonable.  The  decision  of 
the  legislature  that  the  constitutional  test  of  merit  and  fitness 
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is  not  practicable  in  a  particular  case,  or  that  still  other  con- 
ditions or  qualifications  should  be  attached  to  the  right  of 
appointment,  is  not  conclusive,  but  is  open  to  the  scrutiny  of 
the  courts.  (In  re  Keymer,  148  N.  Y.  219 ;  In  re  Jacobs,  98 
N.  Y.  98.) 

Whether  the  age  qualification  required  by  this  statute  is, 
under  the  circumstances,  a  justifiable  exercise  of  power  or  an 
arbitrary  and  unreasonable  condition,  presents  a  question 
which,  in  view  of  the  preceding  discussion,  it  is  not  now 
necessary  to  decide. 

The  learned  counsel  for  the  defendants  has  attempted,  with 
much  industry  and  ability,  to  defend  the  various  provisions 
of  this  bill  by  arguments  drawn  largely  from  the  legislative 
interpretation  of  the  Constitution  manifested  by  the  creation 
and  operation  through  a  long  series  of  years  of  bi-partisan 
boards  and  commissions,  and  our  attention  is  called  to  numer- 
ous laws  enacted  for  that  purpose,  providing  sometimes  for 
their  appointment  and  sometimes  for  their  election  by  the 
people.  None  of  these  statutes,  however,  contain  such  pro- 
visions as  the  one  now  under  consideration,  and,  it  should  be 
added,  this  court  has  carefully  refrained  from  expressing  any 
opinion  as  to  the  validity  of  provisions  which  preclude  the 
people  or  the  appointing  power  from  voting  for  or  approving 
of  all  the  members  composing  them.  (People  ex  rel.  v.  Ken- 
ney,  96  N.  Y.  303 ;  People  em  rel.  v.  Crissey,  91  N.  Y.  616; 
Demarest  v.  Mayor,  etc.,  147  N.  Y.  203.)  It  will  be  found,  I 
think,  upon  careful  examination  of  the  laws  creating  such 
boards,  that  they  have  been  organized  with  such  scrupulous  fair- 
ness that  in  every  case  they  can  reasonably  be  considered  as  the 
result  and  outgrowth  of  local  sentiment  and  local  authority. 
Moreover,  they  have  proved  to  be,  as  thus  constituted,  such  use- 
ful instruments  for  the  promotion  of  economy,  order  and  good 
government  as  to  disarm  all  opposition  on  the  part  of  the  peo- 
ple in  the  localities  where  they  are  in  operation,  and  to  meet 
with  general  public  approval. 

We  do  not  decide  or  intimate  anything  against  the  validity 
of  the  laws  under  which  such  boards  exist.     When  their  par- 
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ticular  provisions  are  questioned  or  brought  regularly  before 
us  it  will  then  be  pertinent  to  inquire  whether  there  is  not 
sufficient  warrant  within  the  pale  of  the  Constitution  for  their 
organization  and  existence.  The  construction  placed  by  the 
legislature  upon  limitations  on  its  powers  expressed  in  the 
Constitution,  while  entitled  to  respectful  consideration,  can 
never,  of  course,  be  conclusive.  The  interpretation  of  the 
Constitution  is  confided  to  the  judicial  and  not  the  legislative 
department.  But  the  argument  in  this  case  in  favor  of  legis- 
lative construction  loses  much  of  its  force  by  the  circumstance 
that  the  recent  convention  to  revise  the  Constitution  framed 
and  inserted  in  that  instrument  an  entirely  new  provision  for 
constituting  election  boards  on  the  bi-partisan  plan.  If  the 
argument  now  made  is  sound,  this  provision  was  unnecessary. 
But  it  can  scarcely  be  supposed  that  such  an  able  and  intelli- 
gent body,  embracing  as  it  did  many  of  the  most  eminent 
members  of  the  bar,  introduced,  debated  and  passed  an 
entirely  new  provision  intended  to  confer  upon  the  legisla- 
ture a  power  which  it  already  possessed. 

It  does  not  follow,  however,  that  laws  which  merely  require 
the  local  appointing  power  to  so  constitute  boards  as  to  be  non- 
partisan or  bi-partisan  are  in  conflict  with  the  Constitution. 
So  long  as  the  people  have  the  benefit  of  the  judgment  and 
discretion  of  the  local  authority  in  making  the  selection  from 
the  citizens  it  may  not  be  a  fatal  objection  that  they  are 
restricted  from  selecting  all  the  appointees  from  the  same 
party.  So  long  as  the  appointment  is  in  fact,  as  well  as  in 
form,  made  by  the  mayor  or  common  council,  as  the  case 
may  be,  and  the  appointing  authority  is  left  free  to  act  in  its 
integrity,  the  mere  fact  that  they  may  be  prohibited  from 
making  the  choice  from  one  particular  class  or  political  party 
may  not  invalidate  the  statute.  There  is,  we  think,  a  distinc- 
tion between  such  a  statute  and  that  now  under  consideration, 
where  the  local  authority  is  so  divided  that  its  action  cannot 
be  said  to  represent  the  popular  will,  but  rather  the  choice  of 
the  central  authority. 
63 
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In  any  case  where  the  selections  have  been  made  and  the 
persons  selected  have  qualified  and  assumed  the  duties  of  the 
office,  it  may  be  that  their  official  acts  would  not  be  void 
merely  because  the  power  under  which  they  were  appointed 
obeyed  a  statute,  open  to  some  constitutional  objection,  in 
making  the  selection  of  the  appointees.  It  is  unnecessary, 
however,  to  consider  or  decide  such  questions  until  they  are 
properly  before  us.  AH  we  mean  to  say  is  that  the  condemna- 
tion of  this  statute  does  not  necessarily  vacate  the  places  or 
invalidate  the  official  acts  of  city  officers  holding  under  stat- 
utes to  which  attention  has  been  called,  and  which  it  is  claimed 
are  identical  with  that  now  under  consideration.  (Curtin  v. 
Barton,  139  KY.  505.) 

We  are  dealing  now  with  the  provisions  of  the  bill  before 
ns,  and  with  nothing  else.  Confining  the  discussion  and 
examination  to  that  alone,  we  are  compelled  to  hold  tliat,  in 
the  particulars  pointed  out,  it  is  in  conflict  with  the 
Constitution. 

There  was  nothing  decided  in  the  case  of  Rogers  v.  Com- 
mon Council  of  Buffalo  (123  N.  Y.  173)  which  tends  to  sus- 
tain the  provisions  of  this  bill.  That  case  involved  no  ques- 
tion which  is  really  pertinent  here.  The  question  there  was 
with  respect  to  the  power  of  the  legislature  to  create  the  state 
civil  service  board.  Since  it  was  not  claimed  that  they  were 
in  any  sense  city  or  local  officers,  the  meaning  of  that  provis- 
ion of  the  Constitution  which  secures  local  self-government  to 
cities  was  not  involved.  It  was  held  that  the  legislature  had 
the  power  to  provide  that  not  more  than  two  of  the  members 
should  belong  to  the  same  political  party,  but  that  is  not  the 
question  here.  The  law  did  not  require  that  any  of  them 
should  be  a  member  of  any  party  or  profess  any  particular 
political  faith.  It  proscribed  no  one  and  disfranchised  no  one 
on  account  of  his  political  opinions.  It  simply  provided  that 
a  state  board,  the  object  and  purpose  of  which  was  to  remove 
the  civil  service  from  the  conflicts  of  politics,  should  not  itself 
be  or  become  a  political  machine. 

The  bill  now  under  consideration  is  framed  upon  widely 
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different  principles.  It  carefully  provides  that  no  one  but  a 
partisan  shall  be  appointed  or  can  under  any  circumstances 
hold  the  office.  In  a  board  composed  of  four  persons  two 
political  parties  are  each  represented  by  two  adherents,  and  in 
case  of  a  disagreement,  practically  certain  to  occur,  the  legis- 
lature has  designated  a  person  to  discharge  its  functions  until 
such  time  as  the  members  may  be  able  to  agree. 

We  think  that  the  plaintiffs  were  entitled  to  maintain  the 
action  and  that  it  was  not  prematurely  brought.  ( Williams  v. 
Boynton,  147  N.  Y.  426 ;  Flood  v.  Van  Wormer,  Id.  284.) 

The  judgment  should  be  affirmed,  with  costs. 

Bartlett,  J.  (dissenting).  This  appeal  presents  the  ques- 
tion whether  chapter  427  of  the  Laws  of  1896,  amending 
existing  statutes  and  repealing  others  for  the  purpose  of 
reorganizing  the  police  board  and  the  police  force  of  the  city 
of  Albany,  is  constitutional.  The  plaintiffs  are  taxpayers  of 
the  city  of  Albany,  who  secured  a  judgment  at  Special  Term 
perpetually  enjoining  the  common  council  of  that  city  from 
electing  or  appointing  police  commissioners  under  the  act  in 
question,  upon  the  ground  that  it  is  unconstitutional.  The 
Appellate  Division,  third  department,  having  affirmed  the 
judgment,  this  appeal  is  taken. 

The  questions  involved  were  exhaustively  discussed  by  the 
courts  below,  and  in  the  Appellate  Division  many  general 
legal  propositions  were  debated  at  great  length  and  fortified 
by  citations  of  authority  concerning  which  there  can  be  no 
real  difference  of  opinion.  , 

It  goes  without  saying  that,  under  our  form  of  government,  j«  I 
the  majority  are  to  rule,  and  that  the  principle  of  local  6elf-  I ./ 
government  is  recognized  and  protected  in  the  Constitution  /  ^ 
and  statutes  of  the  state.     If  the  act  now  under  review  sub- 
verts either  of  these  great  principles  of  popular  government, 
it  must  be  declared  unconstitutional  and  void. 

I  shall  refrain  from  discussing  the  propositions  pressed  upon 
the  attention  of.  the  court  involving  general  principles,  and 
consider  only  the  specific  grounds  upon  which  the  act  is 
attacked. 


500  Eathbone  v.  Wirth.  [Pct«> 

Dissenting  opinion,  per  Bartlett,  J.  [Vol.  130. 

Section  one  of  the  act  amends  section  three  of  chapter  77, 
Laws  of  1870. 

Among  other  new  provisions  are  the  following :  "  The  police 
board  of  the  city  of  Albany  shall  consist  of  fonr  police  com- 
missioners, not  more  than  two  of  whom  shall  belong  to  the 
same  political  party  or  organization,  and  who  shall  be  chosen 
and  hold  office  as  hereinafter  provided.  *  *  *  No  person 
is  eligible  to  the  office  of  police  commissioner  unless,  at  the 
time  of  his  election,  he  is  a  member  of  the  political  party  or 
organization  having  the  highest  or  next  highest  representation 
in  the  common  council." 

The  first  quoted  sentence,  in  so  far  as  it  limits  eligibility,  is 
not  in  violation  of  the  Constitution,  as  this  court  approved 
similar  phraseology  in  Rogers  v.  Common  Council  of  Buffalo 
(123  N".  T.  173).  The  second  quoted  sentence,  which  practi- 
cally confines  eligibility  to  members  of  the  two  great  political 
parties  cannot,  I  think,  be  sustained  as  a  constitutional 
provision. 

If  this  latter  sentence  c^n  be  eliminated  from  the  section 
where  it  is  found,  and  still  leave  the  act  complete  in  itself  and 
capable  of  enforcement,  it  disposes  of  one  of  the  principal 
objections  relied  upon  by  the  plaintiffs  and  greatly  simplifies 
this  discussion. 

With  this  unconstitutional  provision  stricken  out  the  sec- 
tion would  provide  that  the  number  of  police  commissioners 
should  be  four,  not  more  than  two  of  whom  shall  belong  to 
the  same  political  party.  In  the  Rogers  case  (123  N.  Y.  173) 
the  Civil  Service  Act  was  attacked  on  the  ground  that  the 
limitation  placed  upon  the  governor  in  appointing  commission- 
ers, to  the  effect  that  not  more  than  two  of  the  three  commis- 
sioners should  "  be  adherents  of  the  same  party,"  rendered 
the  act  unconstitutional  and  void  as  violating  that  provision  of 
the  Constitution  which  declares  that  "  no  member  of  tliis  state 
shall  be  disfranchised  or  deprived  of  any  of  the  rights  or 
privileges  secured  to  any  citizen  thereof,  unless  by  the  law  of 
the  land  or  judgment  of  his  peers."  (Art,  1,  sec.  1.)  It  was 
also  claimed  to  violate  that  part  of  section  6,  art.  1,  which 
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declares  that  no  person  shall  be  "  deprived  of  life,  liberty  or 
property  without  due  process  of  law."  Still  another  ground 
was  urged  that  the  act  was  in  conflict  with  art.  13,  sec.  1,  as 
exacting  an  unlawful  test  of  eligibility  for  public  office. 

Judge  Peckham,  in  delivering  the  opinion  of  the  court, 
refers  to  the  fact  that  provisions  of  a  similar  nature  are  con- 
tained in  numerous  statutes,  the  latest  being  the  state  railroad 
commission  and  the  state  board  of  arbitration. 

While  no  conclusive  argument  can  be  based  upon  such  leg- 
islation, it  is  proper  to  refer  to  it  as  showing  the  practical  con- 
struction of  the  Constitution  which  has  been  acquiesced  in  for 
many  years. 

A  few  sentences  from  Judge  Peckham's  opinion  disclose 
the  precise  ground  on  which  this  court  rested  its  decision. 
The  opinion  after  calling  attention  to  the  fact  that  the  legisla- 
tion under  review  was  an  effort  to  do  away  with  the  "  semi- 
barbarous  maxim  "  that  "  to  the  victors  belong  the  spoils "  and 
replace  it  by  a  system  of  appointment  based  solely  upon  merit, 
administered  by  a  commission  that  could  not  be  made  up 
exclusive^  of  the  adherents  of  any  one  political  party,  goes  on 
to  say  :  "  The  appellant  bases  his  argument  upon  the  propo- 
sition that  every  citizen  has  a  right,  which  is  protected  by  the 
Constitution,  to  be  regarded  as  eligible  to  hold  any  office, 
unless  the  Constitution  has  itself  prescribed  certain  qualifica- 
tions for  such  holding.  He  then  asserts  that  the  statute  in 
question  violates  this  constitutional  right."  The  court,  after 
stating  that  it  was  not  necessary  to  pass  upon  the  correctness 
of  this  general  claim,  said :  "  We  think  his  right  to  be  regarded 
as  eligible, to  hold  office  under  this  statute  is  fully  recognized 
when  he  stands  on  an  equal  footing  with  others  of  his  class, 
all  of  whom  are  eligible.  *  *  *  It  must  be  remembered 
that  there  is  nothing  in  this  statute  which  compels  the  appoint- 
ment of  even  one  member  of  any  political  party.  It  simply 
prevents  the  appointment  of  more  than  two  from  such  party. 
*  *  *  The  purpose  of  the  provision  is,  of  course,  plain. 
It  seeks  to  secure  the  appointment  of  persons  who  are  not  all 
of  the  same  political  views,  and  thus  to  provide  for  a  repre- 
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sentation  in  the  body  so  appointed,  of  different  and  probably 
conflicting  interests  in  the  state.  We  cannot  believe  that  the 
section  in  question  does  or  was  intended  to  operate  so  as  to 
prevent  the  execution  of  such  a  purpose  so  carried  out." 

This  reasoning  applies  with  equal  force  to  the  case  at  bar 
and  must  be  deemed  conclusive.  The  fact  that  we  are  deal- 
ing now  with  the  police  commissioners  of  a  city  and  that  the 
Rogers  case  treats  of  a  state  commission,  does  not  affect  the 
situation.  The  question  of  the  authority  conferred  upon  the 
common  council  and  its  legality  is  not  here  considered,  but 
will  be  dealt  with  later. 

I  come  then  to  the  provision  that  no  person  is  eligible  to  the 
office  of  police  commissioner  unless  at  the  time  of  his  election 
he  is  a  member  of  the  political  party  or  organization  having 
the  highest  or  next  highest  representation  in  the  common 
council. 

The  effect  of  this  provision  is  to  exclude  from  eligibility  all , . 
persons  who  do  not  belong  to  one  or  the  other  of  the  great 
political  parties  of  the  country.     This  is  the  practical  disfran-jj 
chisement  of  a  numerous  class  of  citizens  and  violates  the'  '• 
Constitution  (Art.  1,  sec.  1).     I  do  not  refer  to  legislative  limi- 
tations requiring  skilled  knowledge  in  the  appointee  when  the 
duties  of  the  position  call  for  it,  as  that  situation  would  pre- 
sent a  very  different  question,  even  if  the  Constitution  was 
silent  as  to  the  qualifications  of  the  officer. 

The  case  at  bar  presents  an  instance  of  the  arbitrary  and 
unexplained  exclusion  of  a  considerable  number  of  the  citizens 
of  Albany  from  the  class  eligible  to  fill  the  office  of  police 
commissioner.  No  sufficient  reason  has  been  suggested  for 
such  legislation. 

In  Barker  v.  People  (3  Cowen,  686)  the  Court  of  Error?, 
in  construing-  the  penal  provisions  of  an  act  to  suppress 
duelling,  had  occasion  to  discuss  this  question  of  arbitrary 
exclusion  from  eligibility  to  office,  and  U6es  this  language  (pajje 
703)  :  "  Eligibility  to  office,  therefore,  belongs,  not  exclusively 
or  especially  to  electors,  enjoying  the  right  of  suffrage.  It 
belongs  equally,  to  all  persons  whomsoever,  not  excluded  by 
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the  Constitution.  I  therefore  conceive  it  to  be  entirely  clear, 
that  the  legislature  cannot  establish  arbitrary  exclusions  from 
office,  or  any  general  regulation  requiring  qualifications,  which 
the  Constitution  has  not  required." 

It  is  further  urged  on  behalf  of  the  plaintiffs  that  this  pro- 
vision we  are  considering  prescribes  a  political  test  in  violation 
of  art.  13,  sec.  1,  of  the  Constitution.  As  the  provision  is  void 
for  reasons  already  stated,  it  is  unnecessary  to  consider  this 
point  in  detail,  but  I  am  of  opinion  it  is  well  taken. 

We  come,  then,  to  the  question  whether,  if  this  provision  is 
eliminated  from  the  section  where  it  stands,  the  act  will  remain 
complete  in  itself  and  be  capable  of  enforcement  ? 

It  cannot  be  assumed  that  the  main  object  of  the  amendatory 
statute  was  to  provide  that  the  police  commissioners  should 
belong  to  one  or  the  other  of  the  great  political  parties. 

It  is  rather  to  be  inferred  that  the  legislature  was  seeking  to 
remove  the  board  from  partisan  control,  and  the  general  legal 
presumption  is  that  it  intended  to  enact  a  constitutional 
measure.  So  far  as  providing  for  eligibility  is  concerned, 
section  one  of  the  act  would  be  complete  and  constitutional  if 
permitted  to  stand  with  the  sole  provision  that  not  more  than 
two  of  the  four  commissioners  should  belong  to  the  same 
political  party  or  organization. 

The  general  scope  and  object  of  the  act  would  not  be  in 
any  way  impaired  by  this  change. 

This  court  has  recently  reaffirmed  the  well-settled  principle 
that  where  the  void  provisions  of  an  act  are  separable  from 
those  that  are  lawful,  and  that  which  remains  is  capable  of 
being  executed,  it  may  be  treated  as  constitutional.  (Matter 
of  N.  Y.  i&  Long  Island  Bridge  Co.,  148  N.  Y.  540,  554.) 
The  application  of  this  principle  to  the  case  at  bar  leads 
to  the  elimination  of  the  unconstitutional  provision  and  per- 
mits the  act  to  be  carried  into  effect  without  it. 

The  next  ground  of  attack  upon  the  act  is  that  certain  pro- 
visions of  section  one  are  violative  of  art.  10,  sec.  2,  of  the 
Constitution,  which  provides  that  "  All  city,  town  and  village 
officers,  whose  election  or  appointment  is  not  provided  for  by 
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this  Constitution,  shall  be  elected  by  the  electors  of  such  cities, 
towns  and  villages,  or  of  some  division  thereof,  or  appointed 
by  such  authorities  thereof  as  the  legislature  shall  designate 
for  that  purpose.  All  other  officers  whose  election  or  appoint- 
ment is  not  provided  for  by  this  Constitution,  and  all  officers 
whose  offices  may  hereafter  be  created  by  law,  shall  be  elected 
by  the  people  or  appointed,  as  the  legislature  may  direct." 

Section  one  of  the  act  provides :  "  On  the  first  Monday 
after  the  passage  of  this  act  the  common  council  shall  meet  at 
eight  o'clock  in  the  evening  in  the  common  council  chamber, 
and  shall  proceed  to  elect  four  persons,  residents  and  free- 
holders in  the  city,  as  such  police  commissioners,  and  for  the 
purpose  of  such  meeting  the  members  attending  shall  consti- 
tute a  quorum.  Each  member  of  the  common  council  shall 
be  entitled  to  vote  for  not  more  than  two  of  such  persons,  and 
the  four  persons  receiving  the  highest  number  of  votes  shall 
be  such  police  commissioners." 

It  was  undoubtedly  the  intention  of  the  legislature  to  desig- 
nate the  common  council,  as  a  body,  to  appoint  the  police 
commissioners  under  this  act  in  pursuance  of  the  provisions 
of  the  Constitution  just  quoted. 

While  it  does  not  seem  to  be  seriously  questioned  that  the 
common  council  is  a  city  authority  under  the  Constitution,  it 
is  insisted  that  the  legislature  had  no  power  to  direct  or 
restrict  its  action  in  the  appointment  of  police  commissioners. 

As  the  Constitution  authorizes  the  legislature  to  impose  this 
new  duty  of  appointing  the  police  commissioners  upon  the 
common  council,  it  seems  reasonable  that  it  should  prescribe  the 
details  of  procedure,  provided  it  does  not  deprive  the  appoint- 
ing authority  of  the  power  to  act  in  the  premises.  Has  the 
common  council  in  any  proper  legal  sense  been  deprived  of 
the  power  conferred  upon  it  by  the  act  in  question  ? 

The  plaintiffs  insist  that  it  has  in  several  important 
particulars. 

The  first  point  made  is,  that  the  common  council,  in  this  one 
instance,  is  deprived  of  the  power  to  act  as  a  collective  official 
body  in  the  usual  manner.     This  point  refers  to  the  provision 
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of  section  one,  already  quoted,  requiring  the  common  council 
to  meet  at  a  time  and  place  designated,  and  further  enacts  that, 
"  for  the  purposes  of  such  meeting  the  members  attending 
shall  constitute  a  quorum." 

The  very  obvious  reason  for  this  provision  as  to  quorum 
was  to  secure  prompt  action  and  prevent  obstructive  tactics 
on  the  part  of  those  aldermen  who  might  be  opposed  to  carry- 
ing the  act  into  effect. 

Full  notice  of  this  meeting  appears  on  the  face  of  the  act, 
and  every  alderman  was  at  liberty  to  take  part  in  the  action  of 
the  common  council  if  he  saw  fit  to  attend. 

It -was  competent  for  the  legislature,  "for  the  purposes  of 
such  meeting,"  to  provide  for  a  special  quorum  in  order  to 
compel  full  attendance  and  speedy  action.  It  rested  wholly 
with  the  aldermen  to  preserve  the  old  quorum. 

The  same  line  of  reasoning  justifies  the  provision  that  the 
common  council  should  transact  no  other  business  until  the 
police  commissioners  were  elected. 

The  next  point  taken  against  the  act  is  based  on  the  pro- 
vision of  section  one,  that  each  member  of  the  common  coun- 
cil shall  be  entitled  to  vote  for  not  more  than  two  of  the  four 
police  commissioners.  The  argument  against  the  validity  of 
this  provision  loses  much  of  its  force  by  dropping  out  of  sec- 
tion one  the  unconstitutional  provision  which  limits  eligibility 
to  the  members  of  the  two  great  political  parties.  We  then 
have  an  act  which  provides,  with  the  sanction  of  this  court, 
speaking  in  the  Rogers  case  (123  N".  Y.  173),  that  only  two  of 
the  four  police  commissioners  shall  belong  to  the  same  politi- 
cal party.  If  this  salutary  principle,  approved"  by  this  court, 
is  to  be  carried  out  by  appropriate  legislation,  why  may  not 
a  member  of  the  common  council  be  restricted  in  his  vote  to 
two  of  the  candidates  in  order  to  secure  that  result,  precisely 
as  the  governor  was  limited  to  naming  but  two  adherents  of 
any  one  political  party  in  making  his  appointment  of  civil 
service  commissioners  with  the  approval  of  this  court  in  the 
Rogers  case  ?  If  the  effort  to  constitute  public  boards  to  some 
extent  non-partisan  or  bi-partisan,  by  legislation  that  makes  it 
64 
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impossible  for  all  the  members  to  belong  to  one  political  party 
or  organization,  is  commendable  and  approved  by  this  court 
as  constitutional,  why  are  not  minor  provisions  in  an  act  cal- 
culated to  accomplish  the  desired  result  not  only  necessary  but 
legal  ? 

With  what  propriety  or  logic  can  it  be  said  in  the  case  at 
bar  that  the  common  council  of  the  city  of  Albany,  and  every 
member  thereof,  is  vested  with  the  indefeasible  legal  right  to 
vote  for  all  four  of  the  police  commissioners,  thereby  defeat- 
ing the  will  of  the  legislature  as  constitutionally  expressed, 
and  rendering  impossible  the  creation  of  a  non-partisan  board  ? 

The  legislature  has  not  invaded  the  right  of  its  constitu- 
tional agent  to  appoint  this  board ;  with  the  act  stripped  of 
the  provision  confining  eligibility  to  members  of  the  two  great 
political  parties,  the  common  council  is  free  to  select  its  board 
of  police  commissioners  from  the  entire  body  o£  freeholders  in 
the  city  of  Albany,  subject  only  to  the  constitutional  restraints 
imposed  by  the  act  in  order  to  secure  a  non-partisan  board. 
The  appellants  have  urged  the  argument  of  practical  construc- 
tion with  great  earnestness,  and  insist  that  years  of  legislative 
interpretation  of  the  Constitution  and  the  practical  construc- 
tion given  to  a  statute  by  the  public  officers  of  the  state  and 
acted  upon  by  the  people  thereof,  are  decisive  in  case  of 
doubt.  (People  ex  rel.  v.  Dayton,  55  N.  Y.  367,  377 ;  Peo- 
ple v.  Home  Ins.  Co.,  92  N".  Y.  337 ;  People  ex  rel.  JEimfeld 
v.  Murray,  149  K  Y.  367.) 

I  am  not  able  within  the  reasonable  limits  of  this  dissenting 
opinion  to  examine  the  numerous  statutes  and  precedents  to 
which  we  have  been  referred,  although  I  do  not  fail  to  recog- 
nize their  persuasive  force,  but  for  reasons  already  stated  I 
think  it  was  competent  for  the  legislature  to  provide  that  each 
member  of  the  common  council  should  be  entitled  to  vote  for 
not  more  than  two  of  the  police  commissioners,  and  in  so 
doing  it  did  not  violate  the  principle  of  local  self-government, 
but  carried  out  the  bi-partisan  policy  approved  by  this  court. 

I  will  only  state  my  conclusions  as  to  some  of  the  remaining 
points  argued  at  the  bar. 
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Objection  is  made  to  the  provision  that  if  a  vacancy  shall 
occur  in  the  board  of  police  commissioners,  otherwise  than  by 
expiration  of  term,  it  shall  be  filled  by  appointment  by  tho 
mayor  upon  the  written  recommendation  of  a  majority  of  the 
members  of  the  common  council  belonging  to  the  same  politi- 
cal party  or  organization  as  the  police  commissioner  whose 
office  shall  become  vacant. 

Unless  some  mode  of  procedure  is  provided  to  maintain  the 
non-partisan  character  of  the  board  in  filling  vacancies,  the 
purpose  of  the  act  in  this  regard  might  easily  be  defeated. 
Having  that  end  in  view,  I  see  no  objection  to  the  provision 
under  consideration. 

Attack  is  made  on  the  provision  in  section  four  of  the  act 
that  in  case  of  a  failure  of  the  board  to  appoint  a  chief  of 
police,  then  the  senior  captain  of  police  on  January  1st,  1896, 
shall  act  as  such  and  possess  all  the  powers  and  perform  all 
the  duties  of  the  chief  of  police  and  receive  the  salary  of 
chief  of  police  until  the  board  shall  make  an  appointment. 

In  case  of  the  failure  of  the  board  to  appoint  the  captains 
or  sergeants  provided  for  by  this  act,  then  it  is  the  duty  of  the 
chief  or  the  acting  chief  "  to  assign  members  of  the  police 
force  to  perform  such  duties  until  the  board  shall  make  such 
appointment." 

The  plaintiffs  claim  that  when  the  senior  captain  is  given 
the  power  of  chief  of  police  he  is  given  new  powers  and 
invested  with  the  duties  and  emoluments  of  a  distinctively  new 
office  in  direct  hostility  to  the  command  of  the  organic  law. 

This  is  not  the  effect  of  the  provision  as  to  the  senior  cap- 
tain's duties  in  case  the  board  failed  to  appoint  a  chief  of  police  ; 
no  new  ofiice  is  created ;  the  duties  of  the  chief  of  police  are 
devolved  upon  the  senior  captain  in  a  certain  emergency  which 
might  arise  in  a  board  consisting  of  four  members,  if  tied,  as 
to  the  appointment  of  a  chief  of  police ;  the  senior  captain 
was  to  act  only  during  an  interregnum,  if  at  all,  in  order  to 
preserve  the  efficiency  of  the  force  in  case  the  police  board 
failed  to  act  promptly  for  any  reason. 

A  provision  like  this,  seeking  to  guard  against  a  mere  pos- 
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sible  danger,  is  in  no  legal  sense  an  appointment  to  public 
office  by  the  legislatnre.  It  is  no  more  in  legal  effect  than 
saying  that  when  a  regular  officer  is  disqualified  to  act  in  a 
given  case  some  other  official  may  discharge  his  duties  on  that 
occasion.     (Matter  of  Hathaway,  71  N.  Y.  238.) 

The  point  is  made  that  the  provision  that  no  person  shall 
be  eligible  to  appointment  on  the  police  force  who  is  over 
forty  years  of  age  is  in  violation  of  the  civil  service  provisions 
of  the  Constitution. 

It  is  a  common  practice  in  military  and  police  organizations 
not  to  receive  new  members  who  are  over  a  certain  specified 
age ;  this  is  supposed  to  conduce  to  the  efficiency  of  the  force, 
and  any  reasonable  legislation  in  this  direction  is  valid. 

The  other  points  raised  on  the  briefs  have  been  considered, 
but  will  not  be  discussed. 

1  am  clearly  of  opinion  that  the  act  under  consideration 

/    is  constitutional  and  valid,  except  as  to  the  clause  limiting 

.'  j  eligibility  to  the  office  of  police  commissioner  to  membership 

,  in  the  two  great  political  parties,  which  should  be  eliminated 

i  i/    therefrom. 

The  judgmeut  appealed  from  should  be  reversed,  and  judg- 
ment ordered  for  defendants  in  conformity  with  this  opinion. 

Martin,  J.  (dissenting).  The  only  question  involved  in 
this  case  is  the  constitutionality  of  chapter  427  of  the  Laws 
of  1896.  The  principal  question  relates  to  the  validity  of 
section  one  of  that  act,  which  amends  section  three  of  title 
twelve  of  chapter  77  of  the  Laws  of  1870. 

Whether  this  act  was  politic  or  impolitic,  wise  or  unwise,  is 
not  to  be  considered  by  this  court,  as  the  authority  to  deter- 
mine those  questions  is  vested  in  the  legislature  alone.  The 
power  of  the  legislature  to  pass  such  laws  as  it  may,  in  its  dis- 
cretion, deem  proper  and  for  the  best  interests  of  the  state,  or 
any  division  thereof,  or  of  the  whole  or  any  portion  of  its 
inhabitants,  has  been  conferred  upon  the  senate  and  assembly 
and  is  absolute  and  unlimited,  unless  in  conflict  with  some 
provision  of  the  Federal  or  State  Constitution.     (Constitution, 
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art.  3,  §  1.)  "While  the  people  of  the  state  are  sovereign  and 
originally  possessed  the  sole  power  of  legislation,  yet  they 
have  delegated  that  power  to  the  senate  and  assembly,  except 
as  they  are  restricted  by  constitutional  limitations.  There- 
fore, before  a  law  can  be  declared  invalid  it  must  be  found  to  be 
in  conflict  with  some  provision  of  the  organic  law.  (People  ex 
rd.  v.  Fisher,  24  Wend.  215,  220 ;  Cochrom  v.  Van  Surlay,  20 
Wend.  365,  382 ;  Wynehamer  v.  People,  13  N.  Y.  378,  430 ; 
Cooley  on  Const.  Limitations  [6th  ed.],  202,  204;  Bank  of 
Chenxmgo  v.  Brown,  26  E".  T.  467, 469 ;  People  v.  Cannon,  139 
N.  T.  32,  42 ;  People  ex  rel.  v.  Flagg,  46  K  Y.  401,  404 ; 
Rogers  v.  Common  Council  of  Buffalo,  123  N".  Y.  173,  181.) 
The  act  under  consideration,  like  every  other  statute,  must  be 
upheld,  unless  it  is  in  plain  and  substantial  conflict  with  some 
particular  provision  or  provisions  of  the  Constitution.  (People 
ex  rd.  v.  Briggs,  50  N.  Y.  553,  558 ;  People  v.  Gillson,  109 
N.  Y.  389,  397 ;  People  ex  rel.  v.  Durston,  119  N.  Y.  569, 
577;  People  ex  rd.  v.  Pice,  135  K  Y.  484.) 

The  respondents  contend  that  the  provisions  of  this  statute  i 
which  declare  that  not  more  than  two  of  the  police  commis- 
sioners shall  belong  to  the  same  party  or  organization,  that  each 
member  of  the  common  council  shall  be  entitled  to  vote  for  ' 
not  more  than  two  of  such  persons,  and  that  no  person  is ' 
eligible  to  the  office  unless,  at  the  time  of  his  election,  he  is  a 
member  of  the  political  party  or  organization   having  the 
highest  or  next  highest  representation  in  the  common  council, ' 
are  in  contravention  of  the  Constitution  of  this  state  and,  con- 
sequently, void. 

The  general  principle  contained  in  these  provisions  is  by  no 
means  new.  For  more  than  a  quarter  of  a  century,  the  cur- 
rent of  public  opinion  and  of  Federal  and  State  legislation  has 
been  in  the  direction  of  establishing  non-partisan  boards  or 
commissions  for  the  administration  of  Federal,  State  and 
municipal  affairs.  Without  particularly  referring  to  the 
various  statutes  creating  boards  or  commissions  for  the  admin- 
istration of  the  affairs  of  the  Federal  or  State  government,  but 
confining  our  examination  to  a  portion  of  the  cities  of  the 
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state,  we  find  that  in  6ome  form  or  other  this  principle  exists 
in  the  statutes  regulating  the  municipal  affairs  of  a  majority 
of  them. 

Thus,  in  the  city  of  Yonkers  four  commissioners  of  police 
are  appointed  by  the  common  council  by  ballot,  and  each 
member  present  can  vote  for  only  two.  (Laws  1873,  ch.  163.) 
In  the  cky  of  Utica,  the  mayor  appoints  the  police  and  fire 
commissioners,  two  of  whom  are  appointed  from  each  of  the 
two  principal  political  parties  of  the  state.  (Laws  1874, 
ch.  314.)  In  the  city  of  Elmira,  such  commissioners  are 
appointed  by  the  common  council,  and  such  appointments  are 
required  to  be  so  made  that  the  two  principal  political  parties 
represented  in  the  council  shall  be  equally  represented.  (Laws 
1875,  as  amended,  title  8,  §  103,  subdivision  2.)  The  charter 
of  the  city  of  Binghamton  requires  the  mayor  to  appoint 
four  such  commissioners,  two  from  each  of  the  two  principal 
political  parties  of  the  state,  and  when  a  vacancy  occurs  that 
the  common  council  shall  appoint  a  successor  in  the  same  man- 
ner. (Laws  1881,  ch.  6,  §  1.)  An  act  to  establish  a  board  of 
lire  commissioners  for  the  city  of  Rome  provides  that  the  mayor 
shall  appoint  four  commissioners,  two  of  whom  shall  be  selected 
from  each  of  the  two  principal  political  parties  of  the  state, 
and  at  the  expiration  of  the  term  of  any  such  commissioner, 
his  successor  shall  be  appointed  from  the  political  party  to 
which  the  former  belonged.  (Laws  1881,  ch.  517,  §§  2,  4.) 
The  charter  of  the  city  of  Lockport  provides  for  the  appoint- 
ment of  four  police  commissioners,  two  of  whom  shall  be 
members  of  each  of  the  two  principal  political  parties. 
(Laws  1882,  ch.  48.)  An  act  to  establish  a  police  department 
in  the  city  of  Buffalo  provides  that  the  mayor  shall  appoint  two 
citizens  as  commissioners  of  police,  one  from  each  of  the  tioo 
principal  political- parties,  and  that  in  all  appointments  there- 
after made,  the  nonpartisan  character  of  the  board  shall  be 
preserved  and  maintained.  (Laws  1883,  ch.  359,  §  2.)  An 
act  to  increase  and  reorganize  the  police  force  in  the  city  of 
Troy  provides  that  the  common  council  shall  appoint  two 
police  commissioners  of  opposite  politics,  and  at  the  expira- 
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tion  of  their  term  the  successor  of  the  two  whose  terms  of 
office  shall  expire  shall  be  elected  by  ballot  by  the  common 
council,  but  that  no  member  of  the  council  shall  vote  for  more 
than  one  of  such  commissioners.  (Laws  1885,  ch.  54,  §  1.) 
Chapter  79  of  the  Laws  of  1877  provided  for  the  reorganiza- 
tion of  the  fire  department  of  the  city  of  Syracuse,  that  such 
commissioners  should  be  elected,  but  that  no  ballot  should  con- 
tain, more  than  one  name,  and  the  two  persons  receiving  the 
highest  number  of  votes  should  be  elected.  Chapter  17  of 
the  Laws  of  1869  provided  for  the  election  of  four  police  com- 
missioners in  that  city,  but  declared  that  no  ballot  should  con- 
tain more  than  two  names.     (Laws  1874,  ch.  542.) 

The  charter  of  the  city  of  Syracuse  provides  for  a  fire  com- 
mission, and  also  for  a  police  commission,  and  that  the  com- 
missioners then  in  office  should  continue  until  the  expiration 
of  their  term,  when  the  mayor  is  required  to  appoint  as  suc- 
cessors to  such  commissioners  persons  who  shall  belong  to  the 
same  political  party  as  the  commissioner  whom  he  is 
appointed  to  succeed.  Tha  provisions  as  to  fire  and  police 
commissioners  are  identical.  (Laws  1885,  ch.  26,  §§  186, 187, 
205,  206.)  The  statute  establishing  a  board  of  police  commis- 
sioners for  the  city  of  Watertown  requires  the  mayor  to  appoint 
four  commissioners,  two  from  each  of  the  two  principal  political 
parties  of  the  state,  and  that  the  successor  to  any  such  com- 
missioner shall  be  a  member  of  the  political  party  to  which 
the  commissioner  whose  office  has  expired  belonged.  (Laws 
1885,  ch.  189,  §  19.)  Chapter  255  of  the  Laws  of  1870  pro- 
vides for  the  election  of  four  police  commissioners  for  the  city 
of  Oswego,  but  that  no  ballot  shall  contain  more  than  two 
names.  Chapter  46  of  the  Laws  of  1879  contains  the  same 
provision  as  to  the  election  of  school  commissioners  for  that 
city.  Chapter  197  of  the  Laws  of  1867  provided  for  filling 
vacancies  in  the  board  of  fire  commissioners  in  the  city  of 
Albany,  and  that  no  ballot  should  contain  more  than  one 
natne. 

Chapter  328  of  the  Laws  of  1880  declared  that  no  me?nber 
of  the  common  council  of  the  city  of  Troy,  in  electing  police 
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commissioners,  should  vote  for  ?nore  than  one.  Chapter  186 
of  the  Laws  of  1872  provided  for  the  election  of  four  police 
commissioners  for  the  city  of  Albany,  but  that  no  voter 
should  he  entitled  to  vote  for  more  than  two  persons  for  such 
office.  Chapter  515  of  the  Laws  of  1874  related  to  the  elec- 
tion of  aldermen  in  the  city  of  New  York,  and  provided 
that  three  should  be  elected  for  each  ward  except  the  eighth, 
but  that  no  voter  should  vote  for  moi%e  than  two. 

The  same  principle  has  existed  in  statutes  relating  to  the 
appointment  of  election  officers  since  the  organization  of  our 
state  government,  although  not  protected  by  any  constitu- 
tional provision  before  the  amendment  of  1894,  the  obvious 
purpose  of  which  was  to  forbid  any  change  in  these  time- 
honored  laws. 

The  statutes  already  referred  to  sufficiently  show  the  course 
of  legislation  in  this  state  upon  the  subject,  and  render  the 
examination  of  other  statutes  quite  unnecessary. 

If  all  the  various  statutes  of  the  state  relating  to  the  gov- 
ernment of  cities  which  contain  provisions  involviug  the 
principle  contained  in  the  statute  under  consideration  are  to 
be  held  void,  it  must  result  in  a  general  derangement  of  the 
affairs  of  all  the  cities  in  the  state,  and  lead  to  boundless  con- 
fusion in  matters  relating  to  their  government. 

"  An  unconstitutional  act  is  as  if  it  had  never  been  passed 
by  the  legislature.  It  can  confer  no  rights  and  afford  no  pro- 
tection." {Chenango Bridge  Co.  v.  Paige,  83  N.  Y.  178, 190 ; 
Cooley  on  Constitutional  Limitations,  188;  Endlich  on  Inter- 
pretation of  Statutes,  §  358.) 

.Relying  upon  the  validity  of  this  principle,  commissions  for 
the  police,  fire  and  other  departments  of  the  various  cities 
have  been  organized  under  statutes  containing  the  identical 
principle  contained  in  this,  which  must  be  regarded  and 
treated  as  invalid  if  this  statute  is  held  void  for  that  reason. 
If  the  various  statutes  under  which  such  commissions  have 
been  appointed  are  invalid,  it  must  necessarily  follow  that  all 
the  appointments  made  by  such  commissions  are  also  invalid, 
and,  consequently,  all  the  members  of  the  police  force,  fire 
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and  other  departments  of  such  cities,  and  all  officers  appointed 
by  these  various  commissions  are  without  title  to  their  office, 
are  entitled  to  no  compensation,  and  may  be  held  liable  for 
many  acts  they  have  performed  in  reliance  upon  the  integrity 
of  the  provisions  of  these  various  statutes. 

It  is  to  be  presumed  that  this  court  will  adhere  to  the  prin- 
ciple of  the  decision  in  this  case,  and  it  must  apply  to  every 
such  city  in  the  state  and  be  regarded  as  condemning  all  such 
provisions  in  the  various  statutes  under  which  they  were 
incorporated  or  by  which  they  are  governed. 

Hence  the  question  of  their  validity  is  a  far-reaching  one, 
and  is  of  great  importance,  involving,  as  it  does,  the  govern- 
mental affairs  of  nearly  every  city  in  the  state.  Therefore,  it 
should  not  be  hastily  or  inconsiderately  held  invalid,  whatever 
may  have  been  the  purpose  which  induced  the  passage  of  this 
particular  act.  Its  purpose  must  be  presumed  to  have  been 
proper,  especially  in  view  of  the  fact  that  the  police  and  fire 
commissioners  for  that  city  were  elected  nearly  thirty  years 
since  under  a  statute  which  included  the  principle  contained 
in  this.  Not  only  is  every  intendment  in  favor  of  the  validity 
of  statutes,  but  no  motive,  purpose  or  intent  can  be  imputed 
to  the  legislature  in  the  enactment  of  a  law  other  than  such 
as  are  apparent  upon  the  face  and  gathered  from  the  law 
itself.     (People  ex  rel.  v.  Albertson,  55  N.  Y.  54.) 

Moreover,  if  the  purpose  which  induced  its  passage  was 
improper,  still,  the  responsibility  is  not  ours,  but  rests  else- 
where. Unless  these  provisions  of  the  statute  are  plainly  and 
clearly  in  substantial  conflict  with  some  particular  provision 
of  the  Constitution,  this  court  should  not  declare  them  void. 
There  should  be  no  reasonable  doubt  of  the  unconstitutionality 
of  a  statute  before  it  should  be  annulled  by  judicial  action, 
and  all  doubtful  questions  should  be  resolved  in  favor  of  the 
validity  of  the  act,  or,  as  was  said  by  Allen,  J.,  in  People  ex 
rel.  v.  AlberUon  (supra) :  "  A  law  which  has  received  the 
sanction  of  the  legislature  and  the  approval  of  the  executive 
should  only  be  held  void  as  repugnant  to  the  Constitution 
when  the  repugnancy  is  clearly  demonstrated." 
65 
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From  1867  to  1896  the  legislature  has  almost  yearly  passed 
statutes  involving  in  some  form  the  general  principle  con- 
tained in  the  statute  under  consideration,  which  have  been 
approved  by  the  executive  and  acted  upon  by  the  different 
municipalities  without  dissent  or  question.  As  early  as  1867 
that  principle  was  applied  to  the  election  of  fire  commissioners 
in  the  city  of  Albany,  and  in  1872  was  applied  to  the  election 
of  police  commissioners  for  that  city.  Thus  for  nearly  thirty 
years,  notwithstanding  the  frequent  changes  of  officers  in  the 
different  municipalities,  a  practical  construction  has  been 
given  to  the  Constitution,  so  far  as  it  affects  laws  containing 
this  principle,  to  the  effect  that  they  are  valid  and  controlling 
as  to  the  matters  to  which  they  relate. 

The  practical  construction  given  by  the  legislature  to  con- 
stitutional provisions,  for  many  years  acquiesced  in  and  acted 
upon,  unquestioned  by  the  executive  and  administrative 
branches  of  the  government,  is  entitled  to  controlling  weight 
in  its  interpretation,  and  has  almost  the  force  of  a  judicial 
exposition.  (People  ex  rel.  Williams  v.  Dayton,  55  X.  Y. 
367,  378 ;  People  v.  Home  Ins.  Co.,  92  N.  T.  328,  337 ; 
Matter  of  W.  S.  A.  &  P.  R.  R.  Co.,  115  K  Y.  442,  447; 
People  ex  rel.  v.  Murray,  149  N.  Y.  367,  376.)  As  was  said 
by  Ruger,  Ch.  J.,  in  the  Home  Ins.  case  (supra) :  "  It  would 
now  seem  too  late  to  raise  a  question  of  such  importance  and 
fraught  with  such  dangerous  consequences  to  those  engaged 
in  the  enforcement  of  the  laws." 

I  think,  as  was  in  effect  said  by  Andrews,  Ch-  J.,  in  the 
Murray  case  (sup?*a\  this  legislative  policy  which  has  pre- 
vailed for  so  long  a  period,  sanctioned  by  numerous  statutes, 
never  questioned  in  the  courts  and  acquiesced  in  by  all  depart- 
ments of  the  state  and  municipal  governments,  is  a  practical 
construction  of  the  provision  now  in  question,  and  this  construc- 
tion ought  not  now  to  be  disturbed.  I  had  supposed  the  forego- 
ing to  be  a  well-established  rule  of  law,  to  be  applied  with  the 
same  certainty  and  uniformity  as  any  other,  and  not  a  mere 
rule  of  convenience.  If  this  supposition  is  correct,  then  I 
cannot  understand  why  it  should  have  been  applied  to  sustain 
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the  Excise  Law  and  the  various  other  statutes  under  consider- 
ation in  the  cases  cited,  and  hot  in  this.  If  there  was  ever  a 
case  where  the  principle  of  practical  construction  should  be 
applied,  manifestly  this  is  one.  Every  correct  principle  and 
proper  consideration  require  it.  The  confusion,  derangement 
and  consequent  hardship  that  must  follow  the  condemnation 
of  all  these  statutes  seem  to  me  to  demand  the  application  of 
that  principle  in  this  case,  if  necessary  to  uphold  this  and  the 
various  other  statutes  authorizing  the  organization  of  commis- 
sions for  the  management  and  control  of  the  municipal  affairs 
of  a  majority  of  the  cities  of  the  state. 

The  principle  involved  in  this  class  of  legislation  has  been 
expressly  approved  by  this  court.  In  the  case  of  Rogers  v. 
Common  Council  of  Buffalo  (123  N.  Y.  173)  Judge  Peckham, 
who  delivered  the  opinion  of  the  court  in  that  case,  fully  dis- 
cussed the  question  of  improving  the  public  service  by  means 
of  non-partisan  commissions  or  boards.  He  in  strong  terms 
commended  that  principle,  and  as  strongly  condemned  what 
he  termed  the  semi-barbarous  system  represented  by  the  maxim 
that  "  To  the  victors  belong  the  spoils."  In  that  opinion  all 
the  judges  of  this  court  concurred,  except  Ruger,  Ch.  J.,  who 
concurred  in  the  result. 

Thus  to  the  wisdom  and  propriety  of  this  class  of  legisla- 
tion this  court  seems  fully  committed.  If  the  principle  there 
commended  is  to  be  now  condemned  and  this  class  of  statutes 
is  to  be  held  invalid,  we  shall  take  a  long  step  backwards.  It 
will  constitute  a  positive  retreat  from  the  position  that  the 
public  affairs  of  the  municipalities  of  the  state  should  be 
removed  from  the  influence  of  partisan  politics,  and  besides  it 
will  be  accompanied  by  tlife  disastrous  consequences  already 
indicated  and  demoralize  and  seriously  injure  the  public  service. 

The  question  in  the  Rogers  case  arose  under  the  Civil  Serv- 
ice Act  of  1883,  which  provided  for  the  appointment  of  three 
civil  service  commissioners,  not  more  than  two  of  whom 
should  be  adherents  of  the  same  party,  and  it  was  held  not  to 
be  violative  of  any  of  the  provisions  of  the  State  Constitu- 
tion.    We  have  in  that  case  a  direct  authority  to  the  effect 
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that  the  provision  of  the  statute  under  consideration,  which 
provides  that  not  more  than  two  of  the  four  police  commis- 
sioners to  be  appointed  shall  belong  to  the  same  political  party 
or  organization,  is  valid.  Indeed,  it  is  conceded  by  the  respond- 
ents that  if  this  provision  stood  alone  the  constitutional  objec- 
tions now  urged  against  it  could  not  be  sustained. 

They,  however,  insist  that  the  provision  which  follows, 
declaring  that  each  member  of  the  common  council  shall  be 
entitled  to  vote  for  not  more  than  two  of  such  persons,  and 
the  four  persons  receiving  the  highest  number  of  votes  shall 
be  such  commissioners,  is  in  conflict  with  the  provisions  of  the 
Constitution.  The  claim  now  most  strongly  urged  is  that, 
under  the  provisions  of  section  2  of  article  10,  the  legislature 
had  the  power  to  select  the  local  authority  by  which  the 
appointment  should  be  made,  but  that,  having  conferred  that 
power  upon  the  common  council,  it  must  be  regarded  as  con- 
ferring the  authority  upon  that  body  as  such ;  that  it  can  only 
act  as  a  collective,  official  body  by  the  voice  of  its  majority, 
and  that  this  provision  is  consequently  void. 

If  by  this  act  the  legislature  had  selected  the  common 
council  as  the  authority  by  which  such  appointment  should  be 
made,  without  any  provisions  as  to  the  manner  in  which  such 
commissioners  should  be  elected,  it  might  perhaps  be  that  it 
could  have  acted  only  in  the  manner  suggested.  But  such  is 
not  the  case.  It  provided  that  in  determining  who  should  be 
elected  such  commissioners,  each  member  of  the  council  should 
vote  for  not  more  than  two,  the  practical  effect  of  which  was 
to  carry  into  execution  the  provision  that  no  more  than  two  of 
such  commissioners  should  belong  to  the  same  political  party 
or  organization,  on  the  assumption  that  the  members  consti- 
tuting the  common  council  would  vote  for  commissioners  who 
were  members  of  their  own  party. 

That  the  legislature  possessed  the  power  to  amend  the 
charter  of  the  city  of  Albany  so  as  to  define  the  duties  and 
prescribe  the  powers  of  the  common  council  and  to  direct  the 
manner  in  which  it,  as  the  authority  of  that  city,  should  elect 
the  police  commissioners,  I  have  no  doubt.     It  could  have  pro- 
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vided  that  there  should  be  a  two-thirds  vote,  a  majority  vote 
or  less.,.  TlieMannicipaiUy,..the  existence  of  the  common 
council,  the  duties  it  shall  perform,  and  all  its  acts  of  a  govern- 
mental character  are  under  the  control  of  the  legislature. 

Section  one  of  article  eight  of  the  Constitution  of  the  state 
authorizes  the  legislature  to  create  municipal  corporations  by 
general  or  special  acts,  and  to  alter  or  repeal  such  acts  from  time 
to  time.  In  People  ex  rel.  v.  Briggs  (supra)  Church,  Ch.  J., 
said :  "  A  municipal  corporation  is  a  part  of  the  governmental 
machinery  of  the  state,  organized  not  for  the  purpose  of  private 
gain,  like  private  corporations,  but  for  the  purpose  of  exer- 
cising certain  functions  of  government,  within  a  specified 
locality ;  and  it  possesses  such  powers,  and  such  only,  as  are 
conferred  upon  it  by  the  legislature ;  and  they  are  to  be  exer- 
cised in  such  form,  mode  and  manner,  and  by  such  agencies  as 
the  legislature  may  from  time  to  time  prescribe,  within  the 
limits  of  the  Constitution.  *  *  *  Over  all  its  civil, 
political  or  governmental  powers  the  legislature  is,  in  the 
nature  of  things,  supreme  and  without  limitation,  unless 
restrained  by  the  Constitution."  Dillon,  in  his  work  on 
Municipal  Corporations,  in  treating  of  the  power  of  the  legis- 
lature over  municipal  corporations,  says :  u  Over  all  its  civil, 
political  or  governmental  powers  the  authority  of  the  legisla- 
ture is,  in  the  nature  of  things,  supreme  and  without  limita- 
tion, unless  the  limitation. is  found  in  the  Constitution  of  the 
particular  state." 

Assuming  then,  as  we  must,  that  the  legislature  had  the 
power  to  provide  in  what  manner  the  common  council  should 
discharge  its  duties,  it  had  the  authority  to  provide  for  the 
election  of  police  commissioners  in  the  manner  pointed  out  by 
the  statute.  The  effect  of  this  provision  was  to  amend  the 
charter  of  the  city  of  Albany  so  far  as  it  related  to  the  manner 
in  which  the  common  council  should  act.  As  there  is  no  con- 
stitutional provision  which  in  any  way  prevents  the  legislature 
from  providing  the  manner  in  whicn  that  body  shall  act  in  the 
selection  of  officers,  it  is  quite  plain,  I  think,  that  this  statute 
is  not  in  conflict  with  the  provision  of  the  Constitution  under 
consideration. 
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It  is,  however,  suggested  that  under  this  statute  the  mem- 
bers of  the  common  council  might  all  vote  for  only  two  mem- 
bers of  the  police  commission,  and  that  then  their  power  would 
be  spent  and  but  two  members  elected.  This  suggestion 
must,  I  think,  be  regarded  as  too  speculative  and  improbable 
to  require  discussion  or  serious  consideration.  But  should  that 
condition  arise,  there  would  at  most  be  a  vacancy  in  the  office  of 
two  commissioners,  which  might  be  filled  in  the  manner 
pointed  out  in  the  statute.  Moreover,  if  the  statute  is  sim- 
ply defective,  it  by  no  means  follows  that  the  whole  statute 
must  be  condemned. 

It  may  be  observed,  in  passing,  that  the  question,  whether 
the  police  commissioners  to  be  thus  appointed  were  officers  of 
the  city  within  the  meaning  of  the  provisions  of  section  two 
of  article  ten  may  not  be  entirely  free  from  doubt.  (Matter 
of  N.  Y.  Fire  Department  v.  Atlas  Steamship  Co..  106 
K  Y.  566.) 

It  has  been  intimated  that,  while  the  legislature  possesses 
the  power  to  select  and  confer  upon  the  authorities  of  a  city 
the  right  to  appoint  all  city  officers  whose  election  or  appoint- 
ment is  not  provided  for  by  the  Constitution,  yet  it  has  no 
power  to  in  any  way  limit  that  right  by  providing  the  method 
in  which  such  appointments  shall  be  made  by  the  city  authori- 
ties, or  the  qualifications  which  such  appointees  shall  possess. 
In  People  ex  rel.  v.  Warden,  etc.  (144  N.  Y.  529),  the  validity 
of  chapter  602  of  the  Laws  of  1892  was  considered  by  this 
court,  and  was  held  to  be  constitutional  and  valid.  By  the 
provisions  of  that  act  it  was  made  the  duty  of  the  mayor  of 
each  of  the  cities  of  the  state  to  appoint  a  board  for  the  exami- 
nation of  plumbers  of  each  city,  to  consist  of  five  persons,  two 
to  be  master  plumbers  of  not  less  than  ten  years'  experience, 
one  to  be  a  journeyman  plumber  of  like  experience,  and  the 
others  to  be  the  chief  inspector  of  plumbing  and  drainage  of 
the  board  of  health,  and  ^he  chief  engineer  having  charge  of 
sewers  in  such  city.  Thus,  by  that  act  the  legislature  in  effect 
prescribed  not  only  the  qualifications  which  the  appointees 
should  possess,  but,  as  to  some,  practically  who  should  be 
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appointed.  It  is  possible  that  that  decision  may  be  sustained 
upon  the  ground  that  those  officers  fell  within  the  last  sentence 
of  that  section  of  the  Constitution,  which  provides  that  all 
officers  whose  office  may  hereafter  be  created  may  be  elected 
or  appointed,  as  the  legislature  may  direct,  although  not 
placed  on  that  ground.  It  seems  to  me,  however,  that  the 
doctrine  of  that  case  bears  #upon  the  question  and  tends  to  sus- 
tain the  validity  of  the  statute  under  consideration,  so  far  as 
this  immediate  question  is  concerned. 

In  the  Rogers  case  (supra)  it  was  argued  that  the  Civil 
Service  Act,  which  was  then  under  examination,  was  violative 
of  this  section  of  the  Constitution.  The  provisions  of  that 
statute  required  the  mayor  to  prepare  certain  rules  under 
which  the  tcity  officers  were  to  be  selected,  which  were  to  go 
into  effect  only  when  approved  by  the  state  civil  service 
commission,  and  that  no  officer  or  clerk  should  be  appointed, 
and  no  person  should  be  permitted  to  enter  or  be  promoted  into 
the  classes  established,  until  he  had  passed  the  required  exami- 
nation. It  was  contended  that  the  power  conferred  upon  the 
public  authorities  of  the  city  to  appoint  a  street  or  health 
inspector  of  that  city  was  limited  by  such  requirement,  and, 
hence,  the  act  of  1883  was  void  as  being  in  contravention  of 
§  2  of  art.  10  of  the  Constitution.  But,  by  that  act,  the 
authority  to  appoint  city  officers  was  limited  to  an  extent 
which  required  them  to  be  examined  under  the  provisions  of 
that  statute  and  under  rules  to  be  approved  by  the  civil 
service  commission,  but  it  was  held  that  there  was  no  such 
limitation  upon  the  rights  of  the  local  authorities  to  appoint 
such  officers  as  to  bring  the  statute  within  the  condemnation 
of  that  provision  of  the  Constitution.  It  will  be  remembered 
that  that  statute  was  passed  before  the  amendment  to  the 
Constitution. 

Again,  it  is  a  well-established  rule  of  construction  that 
before  a  statute  should  be  declared  invalid  it  should  appear 
that  it  is  in  plain  and  substantial  conflict  with  some  particu- 
lar provision  of  the  Constitution.  Thus,  the  conflict  must  not 
only  be  plain,  but  it  must  be  substantial  as  well.     The  statute 
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must  be  affected  by  the  provision  of  the  Constitution  relied 
upon  in  some  substantial  and  material  particular.  If  that 
portion  of  a  statute  which  is  relied  upon  as  a  basis  for  its  con- 
demnation is  not  essential  to  the  accomplishment  of  its  gen- 
eral purpose,  the  statute  cannot  be  6aid  to  be  in  substantial 
conflict  with  the  Constitution.  The  fact  that  a  statute  may 
be  in  conflict  with  the  f  undameutal  law  in  some  slight  or 
unessential  particular,  forms  no  just  basis  for  its  condemna- 
tion. In  other  words,  unless  the  provision  of  a  statute  will 
effect  a  result  which  will  subvert  the  object  and  frustrate  the 
purpose  of  the  Constitution,  it  should  be  held  valid.  "  The 
substance  of  a  thing  is  the  essential  or  important  part ;  the 
material  thing ;  that  in  and  for  which  a  thing  chiefly  exists." 
(See  "  Substance,"  Abbott's  Law  Dictionary ;  Anderson's 
Dictionary  of  Law ;  Rapalje  &  Lawrence's  Law  Dictionary.) 
It  is  manifest  from  a  reading  of  this  statute  that  the  pur- 
pose of  this  provision  was  merely  to  carry  into  effect  the 
former  provision  that  not  more  than  two  of  the  commissioners 
should  belong  to  the  same  political  party.  It  was  the  means 
devised  by  the  legislature  to  carry  into  execution  what  is  con- 
ceded to  be  a  valid  provision  of  the  statute.  The  dominant  pur- 
pose of  that  provision  was  to  establish  for  the  city  of  Albany  a 
non-partisan  board  of  commissioners.  Whether  the  means  to 
secure  that  result  was  a  provision  that  each  member  of  the  com- 
mon council  should  not  vote  for  more  than  two  of  such  commis- 
sioners, or  that  each  member  should  vote  for  the  four  commis- 
sioners, only  two  of  whom  should  belong  to  the  same  political 
party,  was  at  most  a  mere  matter  of  detail  by  which  to 
accomplish  the  chief  purpose  of  the  act.  If  this  provision 
had  not  been  included  in  the  statute,  manifestly,  the  latter 
would  have  been  the  plan  by  which  the  purpose  of  the  legis- 
lature would  have  been  carried  into  effect.  That  the  statute 
has  provided  a  different  method  to  accomplish  the  same  pur- 
pose is  unessential,  and  the  provision  cannot  be  properly  said 
to  be  one  of  substance.  Indeed,  that  the  aldermen  or  mem- 
bers of  the  common  council  as  such  were  authorities  of  the 
city  within  the  meaning  of  the  Constitution,  I  have  no  doubt 
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(People  v.  Baymond,  37  N.  Y.  428,  431 ;  People  ex  rd.  v. 
Board  of  Canvassers,  129  K  Y.  366.) 

The  respondents  also  contend  -that  the  provision  of  this 
statute  which  declares  that  no  person  is  eligible  to  the  office  of 
police  commissioner  unless,  at  the  time  of  his  election,  he  is 
a  member  of  the  political  party  or  organization  having  the 
highest  or  next  highest  representation  in  the  common  council, 
is  void  under  the  provisions  of  the  Constitution  of  the  state. 
Many  of  the  statutes  to  which  we  have  already  referred  con- 
tain a  similar  provision,  and  hence  the  doctrine  of  practical 
construction  is  applicable,  and  this  provision  may  be  sustained. 
Independent  of  that  doctrine,  I  might  be  inclined  to  agree 
with  the  contention  of  the  respondents.  But  I  do  not  deem 
it  necessary  to  determine  the  question  whether  that  provision 
is  valid  or  invalid.  If  the  latter,  I  am  of  the  opinion  that  it 
may  be  eliminated  from  the  act  and  still  the  apparent  and 
manifest  object  and  purpose  of  the  legislature  be  effected  by 
the  statute  as  it  would  then  remain. 

It  seems  to  be  well  settled  that  where  only  a  part  of  a 
statute  is  unconstitutional,  that  fact  does  not  authorize  the 
court  to  declare  the  remainder  void,  unless  the  provisions  are 
so  dependent  and  connected  with  the  object  or  purpose  of  the 
act  that  it  cannot  be  presumed  that  the  legislature  would  have 
passed  it  without  including  such  void  provision.  The  fact  that 
the  legislature  may  have  erred  in  a  matter  of  detail  does  not 
defeat  the  whole  act  where  when  the  unconstitutional  portion 
ot  the  statute  is  stricken  out,  that  which  remains  is  complete 
in  itsell  and  capable  of  being  executed  in  substantial  accord- 
ance with  the  apparent  legislative  intent.  (People  ex  rel.  v. 
Bull,  46  N.  Y.  57,  69 ;  Gordon  v.  Comes,  47  N.  Y.  608,  617 : 
People  ex  rel.  v.  Briggs,  50  N.  Y.  553;  People  ex  rel.  v. 
Kelly,  76  N.  Y.  475,  489 ;  Matter  of  Village  of  Middhtown, 
82  N.  Y.  196 ;  Duryee  v.  Mayor,  etc.,  of  N.  T.,  96  N.  Y. 
477;  People  ex  rel.  v.  Renney,  96  N.  Y.  294;  Lawton  v. 
Steele,  119  K  Y.  226;  Matter  of  N.  Y.  cfe  Long  Island 
Bridge  Co.,  148  K  Y.  540.) 
66 
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An  examination  of  these  cases  discloses  the  extent  to  which 
this  court  has  proceeded  in  applying  that  rule  to  various  stat- 
utes when  they  have  contained  unconstitutional  provisions  and 
still  have  been  upheld  as  to  the  remainder.  In  many  of  them 
this  court  seems  to  have  gone  further  than  is  required  to  sus- 
tain the  statutes  in  question.  Who  can  say  that  there  is  any 
6uch  connection  or  dependence  between  this  provision  and  the 
remainder  of  the  statute  that  it  must  be  presumed  that  the 
legislature  would  not  have  passed  it  with  this  provision  elimi- 
nated, or,  in  other  words,  that  it  cannot  be  presumed  that  it 
would  have  passed  it  omitting  that  provision  if  it  had  been 
regarded  as  invalid?  I  do  not  think  it  can  be  reasonably 
doubted  that  if  the  legislature  had  supposed  or  understood  that 
this  provision  was  invalid,  it  would  still  have  passed  the  statute 
without  it.  Nor  do  I  think  the  other  provisions  of  the  statute 
are  so  connected  with  or  dependent  upon  that  provision  that 
they  cannot  be  divided  without  defeating  the  object  and  intent 
of  the  statute. 

As  has  already  been  suggested,  the  controlling  purpose  of 
this  statute  is  to  provide  for  the  appointment  of  four  police 
commissioners  for  the  city  of  Albany,  only  two  of  whom 
should  belong  to  the  same  political  party.  If  the  provision 
that  no  person  is  eligible  to  the  office  of  police  commissioner, 
unless  at  the  time  of  his  election  he  is  a  member  of  the 
political  party  or  organization  having  the  highest  or  next  the 
highest  representation  in  the  common  council,  were  entirely 
blotted  out,  the  statute  as  it  would  then  remain  would 
obviously  carry  into  effect  the  fundamental  and  substantial 
intent  and  purpose  of  the  legislature. 

The  respondents  also  contend  that  the  provision  of  the 
statute  for  filling  vacancies  by  which  the  mayor  is  permitted 
to  appoint  commissioners  upon  the  written  recommendation  of 
a  majority  of  the  members  of  the  council  belonging  to  the 
same  political  party  or  organization  as  the  police  commissioner 
whose  office  is  vacant,  is  also  in  conflict  with  section  two  of 
article  ten  of  the  Constitution.  Section  five  of  article  ten  of 
the  Constitution  provides  that  the  legislature  shall  provide  for 
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filling  vacancies  in  office.  In  People  ex  reL  v.  Snedeker  (14 
N.  Y.  52, 59)  it  was  said  :  u  The  effect  of  this  provision  of  the 
Constitution,  doubtless,  was  to  confer  upon  the  legislature  the 
power  to  provide  for  filling  vacancies  in  a  different  manner 
from  the  existing  method  in  case  it  should  be  deemed  proper." 

In  the  case  of  Rogers  v.  Common  Council  of  Buffalo  (1 23 
N.  Y.  173)  chapter  354  of  the  Laws  of  1883  was  under  con- 
sideration. That  statute  contained  a  provision  that  any 
vacancy  in  the  position  of  commissioner  should  be  so  filled  by 
the  governor,  by  and  with  the  advice  and  consent  of  the 
senate,  as  to  conform  to  the  conditions  for  the  first  selection 
of  such  commissioner.  The  spirit  of  that  provision  is  practi- 
cally identical  with  that  contained  in  the  act  under  considera- 
tion, and  that  case  should,  I  think,  be  regarded  as  an  authority 
to  the  effect  that  such  a  provision  is  valid. 

I  am  unable  to  discover  any  provision  of  the  Constitution 
with  which  this  portion  of  the  statute  is  in  conflict.  It  is 
simply  the  means  adopted  by  the  legislature  to  carry  into 
effect  and  continue  the  principal  purpose  of  the  act  that  no 
more  than  two  of  the  commissioners  should  at  any  time  belong 
to  the  same  political  party.  The  latter  provision  being  con- 
fessedly valid,  I  think  the  means  provided  to  continue  the 
condition  thus  created  were  also  valid. 

I  am  unable  to  find  in  the  Constitution  any  provision  which 
renders  void  that  portion  of  the  act  which  provides  that  in 
case  of  a  failure  by  the  board  of  police  commissioners  to 
appoint  the  chief  of  police,  the  senior  captain  should  act  as 
such  until  the  board  should  make  an  appointment.  The  pur- 
pose of  this  provision  clearly  was  to  provide  for  an  emergency 
that  might  arise,  and  thus  prevent  the  city  from  being  with- 
out a  chief  of  police  until  such  appointment  should  be  made. 

Its  effect  was  to  confer  temporarily  upon  a  city  officer  added 
powers  and  impose  upon,  him  other  duties  which  he  would  be 
required  to  discharge  while  the  emergency  continued.  That 
the  legislature  possessed  the  power  to  amend  the  charter  of 
the  city  of  Albany  so  as  to  provide  that  in  such  an  emer- 
gency one  of  its  officers  should  discharge  other  and  added 
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duties,  I  have  no  doubt.  The  authority  of  the  legislature 
over  such  a  municipality  h^»Already  been :  considered,;  and- 1 
think  it  possessed  the  power  to  enact  the  provision  under  con- 
sideration, and  that  it  is  valid. 

Nor  do  I  think  the  provisions  of  section  four  of  the  act, 
which  provide  that  no  person  shall  be  eligible  to  appoint- 
ment as  patrolman  of  the  city  who  is  over  the  age  of  forty 
years,  violate  the  provision  of  section  nine  of  article  five  of 
the  Constitution,  which  declares:  "Appointments  and  pro- 
motions in  the  civil  service  of  the  state,  and  of  all  the  civil 
divisions  thereof,  including  cities  and  villages,  shall  be  made 
according  to  merit  and  fitness  to  be  ascertained,  so  far  as  prac- 
ticable, by  examinations,  which,  so  far  as  practicable,  shall  be 
competitive;  provided,  however,  that  honorably-discharged 
soldiers  and  sailors  from  the  army  and  navy  of  the  United 
States  in  the  late  civil  war,  who  are  citizens  and  residents 
of  this  state,  shall  be  entitled  to  preference  in  appointment 
and  promotion,  without  regard  to  their  standing  on  any  list 
from  which  such  appointment  or  promotion  may  be  made.'' 
That  provision  of  the  statute  would  seem  to  be  a  proper  and 
useful  one,  as  it  is  manifest  that  the  office  of  patrolman  is 
one  which  requires  a  degree  of  activity,  vigor  and  eudurance 
that  does  not  usually  exist  in  older  persons.  Moreover,  the 
value  of  the  services  of  a  patrolman  increases  by  experience, 
and,  hence,  the  necessity  of  appointing  at  the  outset  young 
men  to  that  position.  The  provision  seems  to  be  one  that  is 
not  only  proper  but  necessary  to  secure  the  best  service 
in  that  department.  It  is  found  in  many  of  the  charters 
of  the  cities  in  this  state,  and  is  not,  I  think,  in  conflict 
with  the  provision  of  the  Constitution  referred  to.  The  pur- 
pose of  that  provision  was  to  secure  appointments  accord- 
ing to  merit  and  fitness,  and  not  to  interfere  with  proper 
provisions  of  statute  in  regard  to  the  qualifications  that 
a  particular  officer  should  be  required  to  possess.  Not- 
withstanding that  provision,  I  think  the  legislature  still  has 
the  power,  when  necessary  or  proper,  to  provide  the  qualifi- 
cations, such  as  age,  residence,  business  and  profession,  which 
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a  person  shall  possess-  to  entitle  him  to  be  appointed  to  a 
particular  office. 

The  only  remaining  ground  upon  which  it  is  claimed  that 
this  statute  is  invalid  is  that  it  does  not  strictly  comply  with 
the  provisions  of  section  two  of  article  twelve  of  the  Consti- 
tution which  require  the  insertion  after  the  title  of  such  an 
act  of  the  words:  "Passed  without  the  acceptance  of  the 
city."  The  precise  words  required  by  the  Constitution  were 
not  inserted  after  the  title  in  this  act,  but  the  words  "  not 
accepted  by  the  city  "  were  inserted  and  were  manifestly 
intended  to  be  in  compliance  with  the  requirements  of  the 
Constitution.  While  the  language  first  stated  is  in  terms 
required,  still  I  do  not  think  that  the  omission  to  use  the  pre- 
cise words  mentioned  makes  a  statute  invalid  when,  as  in  this 
case,  words  which  are  equivalent  to  those  provided  for  are 
used.  Such  a  construction  of  this  provision  would  be  too 
narrow  and  technical.  The  words  used  were  within  the 
spirit  of  the  provision,  although  not  within  its  letter,  and  were, 
I  think,  sufficient. 

These  considerations  lead  me  irresistibly  to  the  conclusion 
that  the  judgment  in  this  action  should  be  reversed,  and, 
hence,  I  am  unable  to  concur  in  the  result  reached  bv  a 
majority  of  the  court. 

Gray  and  O'Brien,  JJ.,  read  for  affirmance. 

Andrews,  Ch.  J7,  and  Vann,  J.,  concur  in  that  result  on 
the  grounds : 

1st.  That  a  minority  of  the  common  council  is  not  a  city 
authority  within  the  meaning  of  section  2  of  article  10  of 
the  Constitution. 

2d.  That  the  clause  prescribing  the  qualification  of  the 
police  commissioners  is  so  connected  with  the  purpose  of  the 
act  and  the  object  in  view  that  it  cannot  be  said  that  it  was 
not  an  essential  part  of  the  scheme  of  the  act  and  may,  there- 
fore, be  rejected,  leaving  the  remainder  of  the  act  to  stand. 

Bartlett  and  Martin,  J  J.  (with  whom  Haight,  J.,  con- 
curs), read  for  reversal. 

Jjidgraent  affirmed. 
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Augusta  H.  Hanna,  Appellant,  v.  The  Connecticut  Mutual 
Life  Insurance  Company,  Respondent. 

1.  Life  Insurance  —  Evidence  —  Admissions  against  Interest,  in 
Proofs  of  Death.  Representations  as  to  the  cause  of  the  death  of  the 
insured,  contained  in  proofs  of  death  furnished  by  the  beneficiary  of  a  life 
insurance  policy  to  the  company,  operate  as  admissions  of  a  material  fact 
against  interest,  and,  while  not  conclusive,  are  competent  prima  facie 
evidence  against  the  beneficiary  upon  an  issue  as  to  the  cause  of  death 
raised  in  an  action  upon  the  policy. 

2.  Proofs  of  Death  —  Admissions  as  to  Cause  of  Death.  When 
the  complaint  in  an  action  upon  a  life  insurance  policy  alleges  a  cause  of 
death  within  the  policy,  and  the  defense  is  interposed  that  an  express 
condition  of  the  policy,  excepting  death  from  a  certain  cause,  had  been 
violated  and  that  the  death  resulted  from  such  excepted  cause,  and  the 
plaintiff,  on  cross-examination,  identifies,  and  admits  delivering  to  the 
company,  proofs  of  death  stating  that  the  death  resulted  from  the  excepted 
cause,  the  complaint  is  properly  dismissed  if  the  plaintiff  fails  to  give  any 
evidence  showing  that  the  allegation  in  the  complaint  as  to  the  cause  of 
death  was  true  and,  as  a  consequence,  that  the  cause  of  death  was,  or 
could  have  been,  other  than  as  stated  in  the  proofs  of  death. 

Hanna  v.  Conn.  Mut.  L.  Ins.  Co.,  8  Misc.  Rep.  481,  affirmed. 

(Argued  October  16,  1896;  decided  October  27,  1896.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Superior  Court  of  the  city  of  New  York,  entered  November 
22,  1894,  which  denied  plaintiffs  motion  for  a  new  trial  on 
exceptions  ordered  to  be  heard  in  the  first  instance  at  General 
Term  and  directed  judgment  for  defendant,  dismissing  the 
complaint. 

The  action  was  to  recover  upon  a  policy  of  insurance,  issued 
by  the  defendant  upon  the  life  of  the  plaintiffs  husband. 
The  complaint  alleged  the  death  of  the  insured  from  con- 
sumption of  the  bowels;  that  due  proof  of  his  death  had 
been  made  to  the  defendant  and  a  demand  made  for  payment 
of  the  insurance  moneys.  The  defense  interposed  was  that 
an  express  condition  of  the  policy  of  insurance  had  been  vio- 
lated, which  excepted  death  as  a  consequence  of  intemper- 
ance ;  and  it  was  alleged  that  the  death  of  the  insured  was 
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"  caused  by  alcoholism  and  extreme  prostration,  superinduced 
by  excessive  and  intemperate  use  of  alcoholic  and  spirituous 
liquors  and  beverages."  Upon  the  trial,  the  plaintiff,  being 
sworn  as  a  witness,  testified  to  the  fact  of  her  husband's  death. 
Being  then  cross-examined,  she  was  shown  papers  and  testi- 
fied to  having  delivered  them  to  the  agent  of  the  defendant, 
for  the  purpose  of  proving  the  death  of  the  insured.  The 
papers,  to  which  her  answer  had  reference,  included  certain 
certificates  made  by  her,  by  an  attending  physician  and  by  a 
friend,  and  which  were,  severally,  sworn  to.  In  the  plaintiffs 
certificate,  among  other  facts  stated,  were  these :  that  the 
"  remote  cause  of  death  was  alcoholism ; "  that  the  "  immedi- 
ate cause  of  death "  was  "  alcoholism  and  extreme  prostra- 
tion ; "  that  the  "  duration  of  the  last  illness "  was  "  two 
weeks."  It  was  also  stated  by  her  therein  that  the  deceased 
was  "found  at  Earl's  hotel,  New  York,  suffering  from 
diarrhoea  and  brought  to  the  hospital  where  he  died."  She 
then  gave  the  names  of  three  physicians,  who  had  attended 
the  deceased  during  the  last  year  prior  to  his  death.  In  the 
annexed  certificate  of  the  attending  physician  were  answers 
by  him,  to  the  effect  that  the  deceased  had  died  in  the 
Long  Island  hospital ;  that  he  had  known  him  during  his  stay 
in  the  hospital  and  had  attended  him  seven  days ;  that  the 
duration  of  his  last  illness  was  two  weeks  ;  that  the  remote 
cause  of  death  was  alcoholism ;  that  the  immediate  cause  of 
death  was  alcoholism  and  extreme  prostration;  that  the 
deceased  had  no  other  disease,  injury  or  infirmity ;  that  dissipa- 
tion had  predisposed  the  deceased  to  disease  and  that  the  use  of 
sjuritiious  liquors  had  the  effect  of  causing  death.  The  annexed 
"  friend's  certificate  "  stated  the  cause  of  death  of  the  deceased 
to  have  been  alcoholism  and  extreme  prostration.  The  plain- 
tiff, being  recalled  as  a  witness  in  her  own  behalf,  testified 
that  at  the  time  of  her  husband's  death  she  was  at  Scar- 
borough-on-tbe-Hudson ;  thatduring  the  month  she  had  been 
there  she  had  not  seen  her  husband  and  that  she  did  not  know, 
of  her  own  knowledge,  the  cause  of  his  death,  but  had 
obtained  the  information,  contained  in  her  sworn  certificate 
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from  the  friend,  whose  certificate  was  annexed  to  her  own. 
She  also  testified  that  her  husband  had  been  troubled  for 
years  with  diarrhoea  and  that  among  the  physicians  who  had 
attended  him  was  a  Dr.  Moore,  who  had  died,  and  that,  by  his 
advice,  her  husband  had  used  brandy  to  relieve  his  sufferings. 
Keesler,  the  friend  whose  certificate  had  been  annexed,  was 
also  examined  in  plaintiff's  behalf  and  testified  to  having  been 
personally  acquainted  with  the  deceased  in  his  lifetime ;  that 
lie  had  obtained  the  information  as  to  the  cause  of  his  death 
from  the  certificate  of  the  doctor  at  the  hospital  and  that  he 
did  not  know  what  disease  the  deceased  had  been  suffering 
from  for  a  number  of  years  prior  to  his  death.  A  physician, 
named  O'Connell,  was  then  examined  as  a  witness  in  behalf 
of  the  plaintiff  and  testified  to  having  known  the  deceased  in 
his  lifetime  ;  to  having  treated  him  for  diarrhoea  and  to  hav- 
ing advised  the  U6e  of  whiskey  in  conjunction  with  other 
remedies.  His  attendance  upon  the  deceased,  he  said,  covered 
a  period  of  two  or  three  weeks  in  the  spring  of  1886 ;  which 
was  over  four  years  prior  to  the  death  of  the  insured.  Other 
evidence  was  also  given  by  the  plaintiff,  through  a  medical 
expert,  who  did  not  know  the  insured,  that  in  certain  cases  of 
diarrhoea  brandy  and  whiskey  are  often  recommended  as 
stimulants. 

The  plaintiff  having  rested  her  case,  the  defendant's  counsel 
moved  for  a  direction  of  a  verdict  in  its  favor.  The  trial 
judge  dismissed  the  complaint  and  denied  the  request  of  the 
plaintiff  to  go  to  the  jury  on  the  facts  of  the  case.  To  both 
of  his  rulings  the  plaintiff  excepted.  The  plaintiffs  excep- 
tions were  heard  in  the  first  instance  at  the  General  Term ; 
where  they  were  overruled  and  a  judgment  ordered  dismissing 
the  complaint.  The  plaintiff  has  further  appealed  to  this 
court  and  contends  that  the  burden  was  upon  the  defendant 
to  show  that  there  had  been  a  violation  of  the  provisions  of 
the  insurance  policy,  which  was  not  met  in  the  case,  and  that 
upon  the  case  as  made  by  her  there  was  a  question  for  the 
jury,  as  to  whether  the  deceased  had  violated  the  conditions 
of  the  policy  in  respect  to  the  use  of  spirituous  liquors. 
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Alex  Thain  for  appellant.  The  burden  was  upon  the  defend- 
ant to  show  by  a  preponderance  of  evidence  that  the  insured 
had  "become  so  far  intemperate  as  to  impair  his  health  or 
induce  delirium  tremens."  And  if  it  had  been  shown  that  the 
cause  of  death  was  the  excessive  use  of  alcoholic  stimulants, 
that  they  had  not  been  taken  in  good  faith  for  medical  pur- 
poses or  under  medical  advice.  (  Van  Valkenburgh  v.  A.  P. 
L.  Ins.  Co.,  70  X.  Y.  605 ;  Murray  v.  1ST.  Y.  L.  Ins.  Co.,  85  X. 
Y.  236 ;  Jones  v.  B.  L.  Ins.  Co.,  61 X.  Y.  80 ;  Germain  v.  B.  L. 
Ins.  Co.,  30  Hun,  536;  Fitch  v.  .4.  P.  L.  Ins.  Co.,  59  X.  Y. 
557 ;  Slocwich  v.  0.  M.  Ins.  Co.,  108  X.  Y.  56.)  If  intem- 
perance was  but  one  of  the  causes,  and  not  the  sole  and  para- 
mount cause  of  death,  the  defense  would  not  avail  to  avoid 
the  policy.  (May  on  Insurance  [ed.  1892],  613,  §  301 ;  Mil- 
ler v.  M.  Ins.  Co.,  31  Iowa,  216.)  The  proof  of  death  was 
received  in  evidence  only  for  what  it  was  worth.  It  was  worth- 
less as  evidence  as  against  the  plaintiff  or  in  favor  of  the  defend- 
ant. {Goldschmiflt  v.  M.  I.  Ins.  Co.,  102  X.  Y.  486  ;  Spencer 
v.  C.  M.  L.  Ins.  Assn.,  142  X.  Y.  505 ;  B.  L.,  T.  <&  S.  I). 
Co.  v.  K.  T.  i&  M.  M.  A.  Assn.,  126  X.  Y.  450;  Rents  v. 
Ins.  Co.*  40  Minn.  202.)  Plaintiff  should  have  been  allowed 
to  go  to  the  jury  on  all  the  facts.  {Cummins  v.  A.  Ins.  Co., 
67  X.  Y.  260;  * McMaster  v.  Ins.  Co.,  of  N.  A.,  55  X.  Y. 
222;  WhiUateh  v.  F.  &  C.  Co.,  149  X.  Y.  45;  Meacham  v. 
N.  Y.  S.  M.  B.  Assn.,  120  X.  Y.  237.) 

John  M.  Botcers  for  respondent.  The  insured  became  so 
far  intemperate  as  to  impair  his  health  and  induce  delirium 
tremens.  The  policy  is,  therefore,  void*  and  plaintiff  cannot 
recover.  (Greenl.  on  Ev.  §  671 ;  Ins.  Co.  v.  Newton,  22 
Wall.  32;  Schmitt  v.  X.  I.  Assn.,  84  Hun,  128;  Proppe 
v.  M.  L.  Ins.  Co.,  34  X.  Y.  Supp.  172;  N.  L.  Assn.  v. 
Sturtevant,  78  Hun,  572  ;  Alexander  on  Life  Ins.  45  ;  B.  I., 
T.  A  S.  D.  Co.  v.  K.  T.  &  M.  M.  A.  Assn.,  126  X.  Y.  450.) 
The  complaint  was  properly  dismissed.  (  Wilds  v.  H.  R.  R. 
R.  Co.,  24  X.  Y.  430 ;  Deyo  v.  iVr.  Y.  C.  R.  R.  Co.,  34  X. 
Y.  9 ;  Appleby  v.  A.  F.  Ins.  Co.,  54  X.  Y.  253.) 
67 
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Gray,  J.  It  is  undoubtedly  the  general  and  well-settled 
rule,  in  such  cases,  that  the  defendant  is  bound  to  establish,  to 
the  satisfaction  of  the  jury,  the  defense  that  the  policy  has 
been  avoided  by  some  violation  on  the  part  of  the  insured  of 
its  conditions,  and  if  the  evidence,  which  went  to  make  up  the 
plaintiffs  case  upon  the  trial,  warranted  any  other  inference 
as  to  the  cause  of  death,  than  that  stated  in  the  certificate,  it 
was  error  to  dismiss  the  complaint.  Even  if  it  was  inferable 
from  the  evidence  that,  although  death  may  have  been  caused 
by  the  use  of  spirituous  liquors,  nevertheless,  that  such  use 
had  been  under  the  advice  and  direction  of  a  physician,  the 
jury  should  have  been  permitted  to  pass  upon  the  question. 
But  the  difficulty  with  the  plaintiffs  case  is  that  there  was  no 
evidence  with  respect  to  the  cause  of  the  death  of  the  insured, 
other  than  that  it  was  the  result  of  intemperance.  That  evi- 
dence was  furnished  through  the  plaintiff  to  the  defendant  in 
the  certificates,  which  she  delivered  to  the  defendant's  agent 
when  making  her  demand  of  payment  of  the  policy.  Upon 
those  proofs  as  so  furnished  the  insurance  company  had  the 
right  to  rely  as  her  representations,  unless  and  until  explained. 
They  operated  as  admissions  by  her  of  a  material  fact  and 
were  competent  evidence  against  her,  under  the  rule,  as  to 
admissions  against  interest.  In  Sjteneer  v.  V.  M.  Z.  Insurant* 
A*sn.  (142  N.  Y.  at  p.  509),  Chief  Judge  Andrews,  in  speak- 
ing of  the  burden  resting  upon  the  defendant  to  meet  the 
affirmative  issue  interposed  by  it,  said :  "  The  only  proof  upon 
which  the  defendant  relied  was  the  admission  in  the  original 
proofs  of  loss  that  the  illness  of  the  deceased  commenced  Fel>- 
ruary  6th,  1890.  This  was  competent  evidence  in  support  of 
the  issue,  because  it  was  an  admission  by  a  party  to  the 
record  against  her  interest.  *  *  *  The  burden  of  proof 
was  not  changed  by  the  admission.  Unexplained  it  would 
have  been  conclusive,  and  the  defense  would  have  been  made 
out."  This  plaintiff  was  not  concluded  by  the  proofs  of  death 
which  she  had  presented.  Prima  facie,  they  were  true  state- 
ments ;  but  it  was  open  to  her  to  give  evidence  changing,  or 
correcting,  the  facts  therein  appearing  to  have  been  stated  by, 
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or  for,  her.  In  fact,  they  called  upon  her  to  show  that  her 
allegation  in  the  complaint  as  to  the  death  being  caused  by 
consumption  of  the  bowels  was  true.  Had  that  been  done, 
and  had  it  thereby  appeared  by  some  evidence  that  the  cause 
of  death  was,  or  could  have  been,  other  than  as  stated  in  the 
certificates,  and  an  inference  permitted  that  the  statements  in 
the  proofs  as  to  the  cause  of  death  were  incorrect,  a  question 
would  have  been  presented  for  the  jury  to  determine.  But 
the  case,  when  the  plaintiff  rested,  was  destitute  of  any  evi- 
dence which  even  tended  to  show  that  the. representations  and 
statements  made  and  furnished  by  the  plaintiff  to  the  defend- 
ant were  not  true.  The  plaintiff  had  not  seen  her  husband 
for  a  month  prior  to  his  death  and,  therefore,  was  unable  to 
say  that  he  had  not  died  from  the  cause  stated  in  the  certifi- 
cate of  the  physician,  which  she  presented  to  the  company 
and  upon  which  she  based  her  own  certificate.  It  is  true  that 
she  testified  to  the  fact  that,  in  the  past,  her  husband  had  suf- 
fered from  diarrhoea  and  had  used  spirituous  liquors  by  the 
advice  of  a  physician  and  to  relieve  his  sufferings;  but 
that  was  not  at  all  incompatible  with  the  fact  that  his 
death  eventually  was  caused  by  intemperance.  The  tes- 
timony of  the  physician,  who  was  examined  as  a  wit- 
ness in  her  behalf,  was  valueless  to  contradict  the  certifi- 
cate ;  because  his  attendance  upon  the  deceased  had  only 
been  for  a  short  period,  and  that  more  than  four  years 
before  the  death.  It  is  a  singular,  and  a  very  pregnant,  fact 
that  the  plaintiff  did  not  attempt  to  explain  away  the  damag- 
ing effect  of  her  admissions  in  the  certificate  by  some  evidence, 
either  of  some  other  physician  who  had  known  the  deceased, 
or  of  some  personal  acquaintance.  It  is  also  singular  that  the 
friend,  whose  certificate  as  to  the  cause  of  death  the  plaintiff 
had  furnished  to  the  defendant  and  who  was  also  examined 
upon  the  trial,  was  not  asked  to  testify  as  to  the  temperate  or 
intemperate  habits  of  the  deceased.  The  result  was  that, 
when  the  plaintiff  rested  her  case,  but  one  inference  was  per- 
missible and  that  was  that  the  facts,  which  the  plaintiff  had 
represented  to  the  defendant  in  the  certificate  accompany- 
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iug  her  demand  for  payment,  were  true  and  incapable  of  being 
contradicted.  It  is  true  that,  in  her  own  certificate,  she  had 
answered  the  question  as  to  the  particulars  relative  to  the  last 
illness,  that  the  deceased  was  "  found  at  Earl's  hotel  suffering 
from  diarrhoea  and  brought  to  the  hospital  where  he  died ; " 
but  as,  at  that  time,  she  was  absent  and  had  been  60  for  two 
previous  weeks,  it  only  amounted  to  the  statement  of  a  fact 
not  inconsistent  with  death  from  the  in  temperate  use  of 
spirituous  liquors.  To  have  submitted  the  case  to  the  jury 
would  have  been  without  justification  in  the  law  and  a  verdict 
rendered  for  the  plaintiff  could  not  have  stood  the  test  of  an 
application  to  set  it  aside,  as  being  without  evidence  to 
support  it. 

The  judgment  should  be  affirmed,  with  costs. 

Andrews,  Ch.  J.,  O'Brien  and  Haight,  JJ.,  concur; 
Bartlett,  Martin  and  Vann,  JJ.,  dissent. 

Judgment  affirmed. 


James  Carter,  Respondent,  v.  Charles  J.  Hodge  et  al., 

Appellants. 

1.  Undertaking  on  Appeal  from  Order  Denting  New  Trial  not 
a  Stat  op  Execution  —  Code  Civ.  Proc.  §§  1351,  1352.  The  giving  of 
an  undertaking,  in  the  form  prescribed  by  ktw  for  the  stay  of  execution, 
upon  an  appeal  to  the  General  Term  from  an  order  denying  a  motion  for 
a  new  trial,  and  not  from  the  judgment  in  the  action,  does  not,  by  force 
of  the  statute  (Code  Civ.  Proc.  §§  1351,  1352),  operate  as  a  stay  of  pro- 
ceedings upon  the  judgment,  without  an  order  of  the  court  or  a  judge  to 
that  effect. 

2.  Ineffectual  Undertaking  not  Enforceable.  A  voluntary 
undertaking,  given  by  the  appellant  upon  an  appeal  to  the  General  Term 
from  an  order  denying  a  motion  for  a  new  trial,  without  an  order  staying 
proceedings  upon  the  judgment  in  the  action  by  reason  thereof,  and, 
therefore,  ineffectual  to  accomplish  that  purpose,  is  not  enforceable  by 
the  respondent  even  as  a  common-law  contract,  where  he  has  not  forborne 
proceedings  for  the  collection  of  the  judgment  on  the  faith  of  the  under- 
taking, and  there  is  nothing  from  which  a  mutual  agreement  can  be 
inferred  that  proceedings  on  the  judgment  should  be  stayed  in  considera- 
tion of  the  undertaking,  or  from  which  a  request  for  forbearance  acted 
upon  by  the  respondent  can  be  inferred. 
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3.  So-ay  op  Proceedings  without  Security.  There  is  no  statute  or 
practice  which  disables  a  court  or  judge  from  granting,  in  his  discretion, 
without  security,  a  temporary  stay  of  proceedings  upon  a  money  judg- 
ment in  an  ordinary  action,  pending  a  motion  therein. 

4.  Injunction  —  Code  Crv.  Proc.  §  618.  Section  618  of  the  Code  of 
Civil  Procedure,  providing  for  an  undertaking  upon  the  granting  of  an 
injunction  order,  has  no  application  to  a  temporary  stay  of  proceedings 
upon  a  judgment  in  an  ordinary  action,  pending  a  motion  therein. 

5.  Voluntary  Undertaking  not  Inperentially  Supported  by 
Subsequent  Temporary  Stay.  It  is  not  to  be  inferred  that  a  judge,  in' 
staying  proceedings  upon  a  money  judgment,  pending  a  motion  by  the 
appellant  for  a  stay  pending  his  appeal,  in  an  ordinary  action  in  which 
an  appeal  has  been  taken  only  from  an  order  denying  a  motion  for  a  new 
trial  upon  the  minutes,  was  influenced  by,  and  so  furnished  a  considera- 
tion for,  a  voluntary  undertaking  theretofore  given  upon  such  appeal, 

(Ajrgued  October  13,  1896;  decided  October  27,  1896.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  Buffalo,  entered  June  15,  1894,  which  affirmed  a 
judgment  in  favor  of  plaintiff,  entered  upon  a  decision  of  the 
court  on  a  trial  without  a  jury. 

This  action  was  brought  against  defendants  as  sureties  upon 
an  undertaking  given  on  appeal  by  the  Buffalo  Carette  Com- 
pany to  the  General  Term  of  the  Superior  Court  of  Buffalo, 
from  an  order  denying  a  motion  for  a  new  trial  made  on  the 
minutes  in  an  action  by  the  respondent  herein  against  that 
company,  in  which  he  recovered  a  judgment  for  damages  and 
costs.  The  undertaking  was  filed  and  served  upon  the  sheriff 
of  Erie  county  after  an  execution  had  been  issued  and  a  levy 
made  under  the  judgment,  but  nevertheless  the  sheriff  was 
directed  by  the  plaintiff's  attorney  to  proceed  under  the  execu- 
tion. On  July  15,  1892,  the  judgment  defendant  company 
noticed  a  motion  for  July  25, 1892,  for  an  order  staying  execu- 
tion pending  appeal,  and  on  the  same  day  the  county  judge 
of  Erie  county  made  an  order  staying  all  proceedings  to 
enforce  the  judgment  until  the  hearing  of  the  motion.  Upon 
the  hearing,  the  Superior  Court  granted  the  motion,  upon 
condition  that  the  appellant  therein  file  within  two  days  an 
undertaking  that  should  be  deemed  sufficient  to  protect  the 
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T*=z«fuitein  "Serein  upon  the  staying  of  the  execution,  and 
±~t-l  zitkz  zh&  levy  theretofore  made  stand  until  the  filing 
if  Tie  nniHrtakiiig,  which  was  executed  by  the  same  sureties 
i*  -nr  na  is.  suit,  but  plaintiff  excepting  to  their  sufficiency 
aii :  ~:h-  failing  to  justify,  it  never  became  operative. 
J  ir*m*r  facts  are  stated  in  the  opinion. 

T".V  \nik  B*  Hoyt  for  appellants.  The  te6t  of  liability  of 
^r-?o^  upon  an  undertaking  is  the  efficiency  of  the  under- 
-^;m£  r»>  accomplish  the  result  intended.  (  Wing  v.  Rogers, 
I  :£  X.  Y.  361 ;  Hemmingway  v.  Poucher,  98  X.  Y.  281 ; 
J***  v\  D»remu#,  60  X.  Y.  371.)  The  undertaking  in  suit 
tri^  aoc  sufficient  to  stay  execution  of  judgment  pending  the 
uuval  from  the  order  denying  motion  for  new  trial.  (Code 
Ov.  Proc.  §§  1342,  1343.)  The  plaintiff  had  the  right  to, 
uid  «iu.L  disregard  the  undertaking  as  effecting  a  stay  of  exe- 
Hiciori  gliding  the  appeal.  {Manning  v.  Gould,  90  X.  Y. 
*?»>. )  The  undertaking  cannot  be  upheld  as  a  valid  instrument 
>r  agreement  at  common  law.  (Mittnacht  v.  Kellermann, 
t«»3  X.  Y.  401-467;  Thompson  v.  Blanchard,  3  X.  Y.  335; 
Dool  title  v.  Dininny,  31  X.  Y.  350 ;  Cutts  v.  Guild,  57  X. 
Y.  229-234.)  The  order  of  the  county  judge  did  not,  and 
was  not  intended  to,  effect  a  stay  of  proceedings  pending 
appeal.  (Code  Civ.  Proc.  §  613.)  An  election  of  remedies 
onw  made  is  final.  {Goff  v.  Craven,  34  Hun,  150;  Itoder- 
Hiund  v.  Clark,  46  X.  Y.  354-357;  Fowler  v.  Bowery  S. 
&,*nl\  113  X.  Y.  450;  Kennedy  v.  Thorp,  51  X.  Y.  174; 
Manning  v.  Gould,  90  X.  Y.  481.) 

<t\  i >/•</*'  M*.  Cothran  for  respondent.  The  exceptions  taken 
insufficient.  (Code  Civ.  Proc.  §§  992,  994 ;  Daniels  v. 
n  >A%  130  N.  Y.  696  ;  Ward  v.  Craig,  87  X.  Y.  550 ;  Turner 
\  HVv<</<'/«,  133  X.  Y.  650  ;  Hepburn  v.  Montgomery,  97  X. 
\  lUT  J  A  age  vine  v.  Jackson,  103  X.  Y.  470;  Thompson  v. 
ftiiu/<A  120  X.  Y.  634;  Newell  v.  Doty,  33  X.  Y.  83.) 
flu»  ta  an  action  upon  an  undertaking  given  upon  an  appeal, 
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to  procure  a  stay  of  proceedings  and  there  is  not  any  question 
of  law  involved.  This  appeal  is  a  mere  attempt  to  procure  a 
release  of  these  sureties  from  obligations  assumed,  under  seal, 
upon  mere  technical  grounds  which  should  not  prevail.  (Code 
Civ.  Proc.  §§  1326,  1327,  1346,  1347,  1351-1353.)  The 
undertaking  was  the  foundation  of  the  stay  order,  as  the  judge 
had  not  power  to  grant  a  stay  without  the  undertaking. 
(Code  Civ.  Proc.  §  613.)  The  order  was  an  effectual  stay  of 
all  proceedings  from  July  fifteenth  until  the  hearing  and 
decision  of  the  motion  on  July  twenty-seventh.  (Code  Civ. 
Proc.  §  1335 ;  Manning  v.  Gould,  90  N.  Y.  476 ;  Wing  v. 
Rogers,  138  N.  Y.  361 ;  Goodwin  v.  Bunzl,  102  N.  Y.  224 ; 
C.  S.  cfe  A.  Assn.  v.  Read,  124  N.  Y.  189.)  The  action  prop- 
erly lies  upon  the  undertaking  as  a  valid  instrument  or  agree- 
ment at  common  law.  {Goodwin  v.  Bunzl,  102  X.  Y.  224 ; 
Carr  &  Ilobson  v.  Sterling,  114  N.  Y.  558;  C.  S.  cfe  A. 
Assn.  v.  Read,  124  N.  Y.  189.) 

Andrews,  Ch.  J.  No  security  was  required  to  perfect  the 
appeal  to  the  General  Term  from  the  order  denying  the 
motion  for  a  new  trial.  (Code,  §  1351.)  But  the  taking  of 
the  appeal  did  not,  ipso  facto,  stay  proceedings  on  the  judg- 
ment. They  could  only  be  stayed  by  an  order  of  the  court 
directing  a  stay.  (Id.)  The  giving  of  the  undertaking  on 
an  appeal  from  the  order  was  ineffectual  for  that  purpose. 
It  was  the  voluntary  act  of  the  defendants  in  the  judgment, 
not  directed  by  the  court,  and  no  order  was  obtained  staying 
the  proceedings.  The  attorneys  for  the  appellants  on  the 
appeal  from  the  order  seem  to  have  supposed  that  on  appeal 
from  an  order,  the  same  rule  applied,  as  on  appeal  from  a 
final  judgment,  namely,  that  the  giving  of  an  undertaking  in 
the  form  prescribed  by  law,  for  the  stay  of  execution,  operates 
as  a  stay  of  proceedings  without  any  order  of  the  court.  But 
it  is  only  where  the  appeal  is  from  the  judgment  that  this 
consequence  follows  from  the  giving  of  an  undertaking. 
(Code,  §  1352.)  The  lapgitage  of  sec.  1351  leaves  no  room  for 
construction  :  "  Security  is  not  required  to  perfect  the  appeal ; 
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but,  except  where  it  is  otherwise  specially  prescribed  by  law, 
the  appeal  does  not  stay  the  execution  of  the  judgment  or 
order  appealed  from  ;  unless  the  court  in  and  from  which  the 
appeal  is  taken,  or  a  judge  thereof,  makes  an  order  directing 
such  stay."  There  is  no  statute  taking  an  appeal  from  an 
order  denying  a  motion  for  a  new  trial  on  the  minutes  out  of 
the  general  rule  declared  by  this  section,  as  is  the  case  on 
appeal  from  a  judgment.  The  plaintiff  in  the  judgment  in 
the  action  in  which  the  undertaking  was  given  was  not  pre- 
cluded thereby  from  proceeding  to  enforce  the  judgment 
pending  the  appeal  from  the  order,  since  no  direction  of  any 
court  or  judge  had  been  obtained  directing  a  stay.  The 
attorneys  for  the  plaintiff  in  the  judgment  acted  upon  this 
view.  After  the  undertaking  had  been  given  they  directed 
the  sheriff  who  held  the  execution  to  proceed  with  its  col- 
lection, and  so  far  as  appears  the  direction  has  never  been 
withdrawn.  The  plaintiff's  attorneys  were  correct  in  their 
assumption  that  the  undertaking  did  not,  unaccompanied  by 
an  order  of  the  court,  stay  proceedings  on  the  judgment.  If 
nothing  further  had  transpired  it  would  seem  plain  that  the 
plaintiff  could  not  enforce  the  undertaking.  It  was  a  volun- 
tary agreement,  ineffectual  to  accomplish  the  purpose  for 
which  it  was  executed.  It  did  not  secure  to  the  defendants 
in  the  judgment  the  benefit  intended,  was  supported  by  no 
consideration,  and  was  treated  by  the  plaintiff  as  ineffectual 
and  void.     (See  Wing  v.  Rogers,  138  X.  Y.  361.) 

But  it  is  claimed  that  the  stay  of  proceedings  pending  the 
hearing  of  the  motion  noticed  by  the  defendants  in  the  judg- 
ment for  an  order  staying  proceedings  pending  the  appeal, 
made  by  the  county  judge  July  15,  1892  (after  the 
undertaking  had  been  given  and  after  the  plaintiff's 
attorney  had  directed  the  sheriff  to  proceed  on  the  execu- 
tion), was  based  on  the  undertaking,  and  that  for  the 
the  period  of  such  stay,  that  is,  between  the  notice  and  hearing 
of  the  motion,  the  defendants  in  the  judgment  had  the  benefit 
of  the  undertaking.  The  action  of  the  county  judge,  it  is 
said,  was  equivalent  to  an  order  staying  the  proceedings,  pro 
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liberty  to  proceed  unless  the  undertaking  was  given.  We 
think  the  plaintiff  was  not  entitled  to  enforce  the  under- 
taking in  question.  It  did  not  stay  the  plaintiffs  proceed- 
ing as  matter  of  law.  The  plaintiff  did  not  forbear  pro- 
ceedings on  the  faith  of  it,  but  promptly  directed  the  sheriff 
to  disregard  it.  The  temporary  stay  granted  by  the  county 
judge  furnished  no  consideration  to  support  the  undertaking 
for  the  reason  indicated.  The  fact  that,  after  the  hearing  and 
decision  of  the  motion,  the  plaintiff  and  the  sheriff  took  no 
steps  to  enforce  the  judgment  is  immaterial.  The  forbearance 
was  not  induced  by  any  act  of  the  sureties  or  of  the  principal. 

The  undertaking  cannot  be  enforced  as  a  common-law  con- 
tract. The  plaintiff  refused  to  regard  it  as  effectual  to  stay 
proceedings.  There  is  nothing  from  which  a  mutual  agree- 
ment of  the  parties  can  be  inferred  that  proceedings  on  the 
judgment  should  be  stayed  in  consideration  of  the  undertaking, 
or  from  which  a  request  of  forbearance  acted  upon  by  the 
plaintiff,  can  be  implied. 

We  think  the  judgment  should  be  reversed  and  a  new  trial 
ordered,  with  costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 


In  the  Matter  of  Objections  to  Certificates  of  Nomination  as 
Member  of  Assembly  for  the  Second  Assembly  District  of 
"W  tfstchester  County. 

Hiohard  S.  Emmet,  Jr.,  Appellant;  Joseph  E.  Ennis, 
Respondent. 


1.  TnB  Election  Law  —  Certificates  of  Nomination  —  Appeal. 
An  nppeal  lies  to  the  Appellate  Division  of  the  Supreme  Court  from  an 
t*nkr  made  under  the  Election  Law  (Laws  of  1896,  chap.  909,  §  56) 
reviewing  the  determination  of  the  filing  officer  upon  a  contested  certifi- 
cate of  nomination. 

2.  Review  of  Determination  upon  Certificate  of  Nomination  — 
Limitation  of  Time  —  Appellate  Division.  The  provision  of  the 
Election  Law  (§  56),  that  an  order,  reviewing  the  determination  of  the 
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officer  with  whom  a  contested  certificate  of  nomination  has  been  filed, 
must  be  made  on  or  before  the  l&st  day  fixed  for  filing  certificates  of  nom- 
inations to  fill  vacancies  with  such  officer,  applies  only  to  the  original 
order  of  review  provided  for  therein,  and  does  not  limit  the  time  within 
which  the  Appellate  Division  of  the  Supreme  Court  may  entertain  and 
adjudicate  an  appeal  from  such  original  order. 
Matter  of  Emmet,  9  App.  Div.  287,  reversed. 

(Argued  October  28,  1896;  decided  October  29,  1896.) 

Appeal  from  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  made 
October  26,  1896,  which  dismissed  an  appeal  from  an  order 
of  a  justice  of  the  Supreme  Court,  entered  October  19,  1S96, 
which  reversed  a  determination  of  the  county  clerk  of  West- 
chester county  that  the  appellant  was  the  regular  nominee  of 
the  Kepublican  party  for  member  of  assembly  and  filing  his 
certificate  and  ordered  the  filing  of  respondent's  certificate. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

James  M.  Hunt,  B.  F.  Tracy  and  Roger  M.  Sherman  for 
appellant.  The  Appellate  Division  should  not  have  dismissed 
the  appeal  either  upon  the  ground  specified  in  its  order,  or 
upon  the  grounds  or  reasons  stated  in  the  prevailing  opinion 
of  the  Appellate  Division.  (Laws  of  1896,  chap.  909,  §§  86, 
87,  89 ;  In  re  Cuddeback,  3  App.  Div.  103 ;  Code  Civ.  Proc. 
§  719.) 

Frank  Millard,  J.  Rider  Cody  and  Henry  C.  Henderson 
for  respondent.  The  order  of  the  justice  of  the  Supreme 
Court,  entered  herein  October  19,  1896,  is  not  appealable. 
(Laws  of  1896,  chap.  909,  §  56 ;  In  re  Woodworth,  64  Hun, 

524.) 

O'Brien,  J.  We  have  concluded,  for  public  reasons,  to 
hear  this  case  informally  upon  the  papers  filed  in  the  clerk's 
office  and  without  any  printed  record.  The  brief  time  avail- 
able for  the  examination  and  disposition  of  the  case  will  per- 
mit little  more  than  a  bare  statement  of  the  result  at  which 
we  have  arrived. 
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The  existence  of  factional  divisions  in  the  Republican  party 
in  WestclieBter  county  has  resulted  in  the  nomination  of  two 
candidates  for  member  of  assejnbly  in  the  second  district. 
Both  candidates  presented  to  the  county  clerk  certificates  of 
nomination,  as  required  by  the  Election  Law,  and  each  made 
objections  against  the  regularity  of  his  opponent's  nomina- 
tion. It  was  the  duty  of  the  county  clerk  in  the  first  instance 
to  decide  this  contest  and  determine  which  was  the  regularly 
nominated  candidate.  In  performing  this  duty  it  became 
necessary  to  decide  all  questions  of  fact  involved  in  the  ques- 
tion of  regularity,  and  he  held  that  the  appellant,  Richard  S. 
Emmet,  was  the  regular  nominee  and  filed  his  certificate. 
He  held  that  Ennis,  the  other  claimant,  was  not  regularly 
nominated  and  rejected  his  certificate.  The  latter,  how- 
ever, applied  to  a  justice  of  the  Supreme  Court,  on 
a  petition  stating  the  facts,  for  a  review  of  the  action 
of  the  clerk.  The  judge  entertained  the  application,  and 
after  a  hearing  reversed  the  determination  of  the  clerk  and 
ordered  the  other  certificate  to  be  filed.  This  order  was 
made  on  the  17th  of  October,  but  not  entered  until  the 
19th.  An  appeal  from  the  order  to  the  Appellate  Division 
was  perfected  on  the  20th  of  that  month  and  brought  to  argu- 
ment on  the  26th,  and  the  court  dismissed  the  appeal  on  the 
ground,  as  we  understand  from  the  papers,  that  the  court  had 
no  power  to  hear  it  or  make  any  order  in  the  premises.  From 
this  order  dismissing  the  appeal  the  applicant  has  appealed 
to  this  court.  Since  the  Appellate  Division  has  made  no 
decision  or  determination  of  the  controversy,  either  upon  the 
law  or  the  facts,  we  have  no  power  to  examine  into  the  merits, 
but  must  confine  ourselves  to  the  question  whether  the  Appel- 
late Division  had  the  power  to  hear  and  decide  the  case  upon 
the  facts  contained  in  the  record. 

The  Election  Law  provides  that  when  a  certificate  has 
been  filed  by  the  clerk,  the  Supreme  Court  or  any  justice 
thereof  within  the  judicial  district,  or  any  county  judge  within 
the  county,  shall  have  summary  jurisdiction  to  review  the 
determination  and  make  such  order  as  justice  may  require, 


1896.]  Matter  of  Emmet.  541 

N.  Y.  Rep.]  Opinion  of  the  Court,  per  O'Brien,  J. 

but  the  order  most  be  made  on  or  before  the  last  day  for  filing 
certificates  of  nomination  to  fill  vacancies,  and  this  time 
expired  on  the  19th  of  October.  The  appeal  was  dismissed 
for  the  reason  that  the  limitation  applied  to  the  Appellate 
Division  as  well  as  the  other  judicial  officers  having  power 
to  make  the  order,  and  hence  that  court  could  not,  on  the 
26th  of  October,  make  an  order  which  the  statute  required  to 
be  made  not  later  than  the  19th. 

It  will  be  seen  that  the  statute  makes  no  provision  for  an 
appeal  from  the  order  of  the  judge,  and  the  order  there  men- 
tioned which  must  be  made  within  a  specified  time  is  the 
original  order  made  in  the  first  instance  by  the  Special  Term 
or  judge.  The  limitation  does  not  apply  to  any  order  made 
by  the  Appellate  Division  on  appeal,  since  ho  such  appeal  is 
contemplated  by  that  statute.  But  as  the  order  is  one  made 
in  a  special  proceeding,  and  is  not  in  terms  or  by  implication 
made  final,  an  appeal  can,  we  think,  be  taken  to  the  Appellate 
Division  under  the  general  provisions  of  the  Code.  The 
right  of  appeal  is  practically  conceded,  but  it  is  urged  that 
the  court  has  no  power  to  decide  it  after  the  expiration  of  the 
time  limited  for  making  the  order. 

We  think  that  this  is  not  the  true  meaning  of  the  statute. 
When  the  right  of  appeal  is  conceded,  as  we  think  it  must  be, 
the  jurisdiction  of  the  Appellate  Division  attaches  when  the 
appeal  is  made  and  continues  until  the  case  is  heard  and 
decided.  The  power  to  decide  an  appeal  regularly  made  is 
not  lost  by  the  lapse  of  time,  but  may  be  exercised  even  after 
the  election.  The  limitation  as  to  time  applies  to  the  court  of 
original  jurisdiction  and  not  to  another  court  that  has  power 
to  review  the  order. 

It  is  quite  true  that  the  facts  and  circumstances  which  may 
appear  on  the  hearing  of  the  appeal  may  be  of  such  a  charac- 
ter as  to  warrant  the  court,  in  the  exercise  of  a  wise  discretion, 
in  declining  to  make  a  decision  that  can  have  no  practical 
effect  upon  the  parties  or  in  the  settlement  of  a  question  that 
affects  the  public.  But  the  learned  court  below  did  not  reach 
that  feature  of  the  case.     The  appeal  was  dismissed  on  the 
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iug  her  demand  for  payment,  were  true  and  incapable  of  being 
contradicted.  It  is  true  that,  in  her  own  certificate,  she  had 
answered  the  question  as  to  the  particulars  relative  to  the  last 
illness,  that  the  deceased  was  "  found  at  Earl's  hotel  suffering 
from  diarrhoea  and  brought  to  the  hospital  where  he  died;*' 
but  as,  at  that  time,  she  was  absent  and  had  been  60  for  two 
previous  weeks,  it  only  amounted  to  the  statement  of  a  fact 
not  inconsistent  with  death  from  the  intemperate  use  of 
spirituous  liquors.  To  have  submitted  the  case  to  the  jury 
would  have  been  without  justification  in  the  law  and  a  verdict 
rendered  for  the  plaintiff  could  not  have  stood  the  test  of  an 
application  to  set  it  aside,  as  being  without  evidence  to 
support  it. 

The  judgment  should  be  affirmed,  with  costs. 

Andrews,  Ch.  J.,  O'Brien  and  Haight,  J  J.,  concur; 
Bartlett,  Martin  and  Vann,  JJ.,  dissent. 

Judgment  affirmed. 


James  Carter,  Respondent,  v.  Charles  J.  Hodge  et  al., 

Appellants. 

1.  Undertaking  on  Appeal  prom  Order  Denting  New  Trial  not 
a  Stat  op  Execution  —  Code  Civ.  Proc.  §§  1351,  1362.  The  giving  of 
an  undertaking,  in  the  form  prescribed  by  law  for  the  stay  of  execution, 
upon  an  appeal  to  the  General  Term  from  an  order  denying  a  motion  for 
a  new  trial,  and  not  from  the  judgment  in  the  action,  does  not,  by  force 
of  the  statute  (Code  Civ.  Proc.  §§  1351,  1352),  operate  as  a  stay  of  pro- 
ceedings upon  the  judgment,  without  an  order  of  the  court  or  a  judge  to 
that  effect. 

2.  Ineffectual  Undertaking  not  Enforceable.  A  voluntary 
undertaking,  given  by  the  appellant  upon  an  appeal  to  the  General  Term 
from  an  order  denying  a  motion  for  a  new  trial,  without  an  order  staying 
proceedings  upon  the  judgment  in  the  action  by  reason  thereof,  and, 
therefore,  ineffectual  to  accomplish  that  purpose,  is  not  enforceable  by 
the  respondent  even  as  a  common-law  contract,  where  he  has  not  forborne 
proceedings  for  the  collection  of  the  judgment  on  the  faith  of  the  under- 
taking, and  there  is  nothing  from  which  a  mutual  agreement  can  be 
inferred  that  proceedings  on  the  judgment  should  be  stayed  in  considera- 
tion of  the  undertaking,  or  from  which  a  request  for  forbearance  acted 
upon  by  the  respondent  can  be  inferred. 
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8.  Stay  op  Proceedings  without  Security.  There  is  no  statute  or 
practice  which  disables  a  court  or  judge  from  granting,  in  his  discretion, 
without  security,  a  temporary  stay  of  proceedings  upon  a  money  judg- 
ment in  an  ordinary  action,  pending  a  motion  therein. 

4.  Injunction  —  Code  Civ.  Proc.  §  618.  Section  618  of  the  Code  of 
Civil  Procedure,  providing  for  an  undertaking  upon  the  granting  of  an 
injunction  order,  has  no  application  to  a  temporary  stay  of  proceedings 
upon  a  judgment  in  an  ordinary  action,  pending  a  motion  therein. 

5.  Voluntary  Undertaking  not  Inperentially  Supported  by 
Subsequent  Temporary  Stay.  It  is  not  to  be  inferred  that  a  judge,  in* 
staying  proceedings  upon  a  money  judgment,  pending  a  motion  by  the 
appellant  for  a  stay  pending  his  appeal,  in  an  ordinary  action  in  which 
an  appeal  has  been  taken  only  from  an  order  denying  a  motion  for  a  new 
trial  upon  the  minutes,  was  influenced  by,  and  so  furnished  a  considera- 
tion for,  a  voluntary  undertaking  theretofore  given  upon  such  appeal, 

(Argued  October  13,  1896;  decided  October  27,  1896.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  Buffalo,  entered  June  15,  1894,  which  affirmed  a 
judgment  in  favor  of  plaintiff,  entered  upon  a  decision  of  the 
court  on  a  trial  without  a  jury. 

This  action  was  brought  against  defendants  as  sureties  upon 
an  undertaking  given  on  appeal  by  the  Buffalo  Carette  Com- 
pany to  the  General  Term  of  the  Superior  Court  of  Buffalo, 
from  an  order  denying  a  motion  for  a  new  trial  made  on  the 
minutes  in  an  action  by  the  respondent  herein  against  that 
company,  in  which  he  recovered  a  judgment  for  damages  and 
costs.  The  undertaking  was  filed  and  served  upon  the  sheriff 
of  Erie  county  after  an  execution  had  been  issued  and  a  levy 
made  under  the  judgment,  but  nevertheless  the  sheriff  was 
directed  by  the  plaintiff's  attorney  to  proceed  under  the  execu- 
tion. On  Jnly  15,  1892,  the  judgment  defendant  company 
noticed  a  motion  for  July  25, 1892,  for  an  order  staying  execu- 
tion pending  appeal,  and  on  the  same  day  the  county  judge 
of  Erie  county  made  an  order  staying  all  proceedings  to 
enforce  the  judgment  until  the  hearing  of  the  motion.  Upon 
the  hearing,  the  Superior  Court  granted  the  motion,  upon 
condition  that  the  appellant  therein  file  within  two  days  an 
undertaking  that  should  be  deemed  sufficient  to  protect  the 
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in  the  action  was  entered  dismissing  the  complaint.  The 
plaintiff  had  appealed  from  the  interlocutory  judgment,  which 
was  entered  at  the  Special  Term,  to  the  General  Term  of  the 
court ;  where  the  same  was  affirmed  and,  thereupon,  final 
judgment  was  entered.  From  that  final  judgment  the  plain- 
tiff took  an  appeal  to  the  General  Term  and  that  court  has 
affirmed  the  same.  The  notice  of  appeal  to  this  court  is  from 
that  determination  of  the  General  Term,  and  it  does  not 
specify  anything  else  as  a  subject  for  review.  The  provisions 
of  the  Code  of  Civil  Procedure  are  specific  with  reference  to 
appeals  and  they  must  be  strictly  pursued.  The  right  to  appeal, 
in  civil  cases,  is  not  an  inherent  right ;  but  is  purely  statutory. 
The  jurisdiction  of  this  court  is  designated  and  created  by 
law  and  it  has  no  other.  (103  N.  Y.  at  p.  164.)  Referring  to 
^section  1336,  we  find  this  provision,  viz. :  "  Where  final  judg- 
ment is  rendered  in  the  court  below,  after  the  affirmance,  upon 
an  appeal  to  the  General  Term  of  that  court,  of  an  interlocutory 
judgment ;  *  *  *  the  party  aggrieved  may  appeal  directly 
from  the  final  judgment  to  the  Court  of  Appeals,  notwithstand- 
ing that  it  was  rendered  at  a  Special  Term,  or  at  a  Trial  Term. 

*  *  *  But  such  an  appeal  brings  up,  for  review,  only  the 
determination  of  the  General  Term,  affirming  the  interlocutory 
judgment,"  etc.  Had  the  plaintiff,  who  was  aggrieved  by 
the  affirmance  of  the  interlocutory  judgment,  which  dis- 
missed his  complaint,  complied  with  that  section  aud 
had  he  come  here  directly,  by  way  of  appeal  from  the 
final  judgment  entered  upon  the  interlocutory  judgment, 
we  should  have  been  authorized  to  review  the  merits  of  that 
interlocutory  judgment.  What  he  did  do,  however,  was  to  fol- 
low the  provisions  of  section  1350,' which' are,  that  "  Where 
final  judgment  is  taken,  at  a  Special  Term  or  Trial  Term, 

*  *  *  after  the  affirmance,  upon  an  appeal  to  the  General 
Term,  of  an  interlocutory  judgment;  *  *  *  an  appeal 
to  the  General  Term  from  the  final  judgment  brings  up,  for 
review,  only  the  proceedings  to  take  the  final  judgment,  or 
upon  which  the  final  judgment  was  taken,  including  the  hear- 
ing  or  trial  of  the  other  issues  in  the  action,  if  any.     If  an 
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appeal  is  taken  to  the  Court  of  Appeals  from  the  determina- 
tion of  the  General  Term,  upon  the  appeal  from  the  final 
judgment,  the  determination  of  the  General  Term,  affirming 
the  interlocutory  judgment,  *  *  *  may,  at  the  election 
of  either  party,  be  reviewed  thereupon."  etc.  The  effect  of 
following  the  procedure  prescribed  in  this  section  is  the  sub- 
mission to  the  General  Term  of  any  question  as  to  the  regu- 
larity of  the  proceedings  leading  up  to  the  final  judgment ; 
or  of  other  issues  in  the  action,  if  any.  So  far  as  it  went,  the 
interlocutory  judgment  settled  the  law  of  the  case  and  deter- 
mined the  merits  of  the  controversy  between  the  parties. 
Hence,  an  appeal  to  this  court  by  a  notice,  which  only  speci- 
fied, as  the  subject  of  the  appeal,  the  judgment  of  the  General 
Term  upon  the  appeal  from  the  final  judgment,  obviously, 
only  brought  before  us  those  questions  which  were  then  before 
the  General  Term,  and  by  that  court  then  determined.  But 
section  1350  was  made  so  broad  in  its  authority,  as  to  permit 
the  appellant  from  the  determination  of  the  General  Term  to 
include,  as  a  subject  for  review  by  this  court,  upon  his  appeal 
thereto,  the  prior  determination  of  the  General  Term  affirm- 
ing the  interlocutory  judgment,  if  he  elect  to  do  so.  That 
election,  however,  was  not  intended  to  be  a  mere  mental 
operation  on  the  part  of  the  party  desiring  to  have  a  review 
of  the  interlocutory  judgment ;  as  we  may  not  only  readily 
infer,  but  as  we  may  read  in  section  1316.  By  that  section 
it  is  provided  that  "An  appeal,  taken  from  a  final  judg- 
ment, brings  up  for  review  an  interlocutory  judgment,  or 
an  intermediate  order,  which  is  specified  in  the  notice  of 
appeal,  and  necessarily  affects  the  final  judgment;"  etc. 
Section  1316  is  contained  in  title  one  of  chapter  12  on  appeals 
and  the  provisions  of  the  title  are  stated  to  be  general  and  to 
relate  to  the  appeals  provided  for  in  the  chapter ;  among  which 
are  appeals  to  the  Court  of  Appeals.  The  section  is,  there- 
fore, applicable  to  appeals  to  this  court  and  points  out  how 
our  review  may  be  extended  over  the  final  judgment  and  so 
as  to  include  an  interlocutory  judgment.  If  it  were  not  for 
the  permission  given  by  section  1350,  the  right  to  review 
69 
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the  determination  of  the  General  Term  affirming  an  interloc- 
utory judgment  would  not  exist  and  it  is  a  condition  precedent 
to  the  right,  under  that  permission,  to  have  such  a  review, 
that  the  election  of  the  party  be  expressed  in  his  notice  of 
appeal.  It  seems  clear  that  if  this  plaintiff,  who  was  aggrieved 
by  the  interlocutory  judgment,  did  not  seek  to  have  it  reviewed 
here,  upon  an  appeal  from  the  final  judgment,  as  distinctly 
provided  by  section  1336  of  the  Code,  he  remitted  himself 
wholly  to  the  procedure  prescribed  by  section  1350  and,  in 
following  it  with  knowledge  as  to  the  limited  review  by  the 
General  Term,  he  was  required,  in  order  to  extend  our  juris- 
diction, upon  an  appeal  from  its  particular  determination,  to 
specify  in  his  notice  its  prior  determination  affirming  the 
interlocutory  judgment  and  thus  express  the  election  given 
by  the  statute.  There  should  be  no  complication,  nor  doubt, 
about  the  practice  prescribed  by  the  Code. 

The  case  of  Ray  nor  v.  Eaynor  (94  N.  Y.  248),  to  which 
the  appellant  calls  our  attention,  in  no  sense  conflicts  with 
the  conclusion  we  have  reached.  The  expressions  of  Judge 
Earl  in  that  case,  clearly,  indicate  that  he  considered  section 
1350  as  offering  an  election  to  the  party  aggrieved  by  the 
final  judgment  to  present  upon  his  appeal,  when  following 
the  procedure  under  that  section,  all  the  questions  of  law 
involved  in  the  case. 

It  follows  that  as,  for  the  reasons  given,  the  interlocutory 
judgment  is  not  before  us  for  review  and,  as  no  error  appears 
in  the  determination  of  the  General  Term  appealed  from,  the 
judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 
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Clarence  F.  Hill  et  al.,  "Respondents,  v.  The  Board  of 
Water  and  Sewer  Commissioners  of  the  Village  of  Wat- 
kins,  Appellant. 

Appeal  —  Action  Affecting  Real  Property.  An  action  to  recover 
damages  for  injury  to  real  property  by  reason  of  the  diversion  of  an 
alleged  natural  stream  is  not  an  action  affecting  the  title  to  real  property, 
or  an  interest  therein  (within  the  meaning  of  former  section  191,  subd.  8, 
of  the  Code  of  Civil  Procedure,  limiting  appeals  to  the  Court  of 
Appeals),  when  it  raises  no  question  of  title  and  will  not  admit  of  a 
judgment  determining  or  changing  the  title  to  any  of  the  real  estate  to 
which  it  relates. 

HiU  v.  Water  Comrs.  of  Watkins,  77  Hun,  491,  appeal  dismissed. 

(Argued  October  22,  1896;  decided  October  80,  1896.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  May  31, 1894, 
which  affirmed  a  judgment  in  favor  of  plaintiffs  entered  upon 
a  verdict. 

The  nature  of  the  action,  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

O.  P.  Hurd  for  appellant.  This  court  has  jurisdiction  to 
hear  the  appeal  as  the  title  to  real  property  comes  in  ques- 
tion. {Buckingham  v.  Smith,  11  Ohio,  288;  Brown  v. 
Kennedy,  5  H.  &  J.  [Md.]  195 ;  Clark  v.  Connor,  38  Vt. 
469 ;  Roath  v.  Driscoll,  20  Conn.  532 ;  Belden  v.  Renmels, 
2  N.  H.  255 ;  Brace  v.  Tale,  11  Allen,  443 ;  Code  Civ.  Proc. 
§  2514,  subd.  13.) 

Irving  W.  Cole  for  respondents.  This  court  has  no  juris- 
diction to  hear  this  appeal,  for  the  reason  that  the  subject  of 
the  action  is  less  than  $500,  and  the  action  does  not  affect  the 
title  to  real  property,  or  any  interest  therein,  and  no  order  of 
the  General  Term  permitting  the  appeal  has  been  procured. 
{McMUlan  v.  Cronin,  75  N.  Y.  474;  Nichols  v.  Voorhis, 
74  N.  Y.  28;  Trevett  v.  Barnes,  110  N.  Y.  500;  Norris  v. 
Nesbit,  123  N.  Y.  650 ;  Rood  v.  2T.  Y.  dk  K  R.  R.  Co.,  18 
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Barb.  84;  2  Greenl.  on  Ev.  §  618;  Mason  v.  Hill,  5  B.  & 
Ad.  1 ;  Cary  v.  Daniels,  6  Mete.  446 ;  Gould  v.  B.  D.  Co., 
13  Gray,  442 ;  Scully  v.  Sanders,  77  N.  Y.  598.) 

Gray,  J.  This  appeal  must  be  dismissed  for  lack  of  juris- 
diction to  hear  the  same.  The  amount  in  controversy  is  less 
than  $500  and  the  action  does  not  affect  the  title  to  real 
property,  or  an  interest  therein,  and  there  has  been  no  order 
of  the  General  Term  permitting  an  appeal. 

The  action  was  brought  to  recover  damages  for  the  diver- 
sion by  the  defendant  of  a  natural  stream  of  water,  which,  it  is 
alleged,  used  to  flow  in  a  permanent  channel  across  the  plain- 
tiffs' premises.  The  answer  puts  in  issue  the  allegations  with 
respect  to  the  watercourse  ;  denies  the  diversion  thereof  and 
sets  up  as  a  defense  that  the  defendant  was  entitled,  by  virtue 
of  certain  grants,  to  take  and  use  the  water  upon  the  premises 
described  therein  and  proceeding  from  certain  springs  thereon. 
The  controversy  turned,  among  other  things,  upon  the  ques- 
tion of  whether  there  had  been  the  natural  channel  or  water- 
course extending  from  the  springs.  The  contention  of  the 
defendant  was  that  it  took  water  on  certain  lands  under  a 
right  conveyed  by  deed  and  that  the  water  was  obtained  from 
wells,  which  it  dug,  and  not  from  a  running  stream  or 
watercourse. 

It  is  very  clear  that  no  question  of  title  arises  and  that  the 
judgment  does  not,  and  could  not,  affect  the  title  to  any  real 
estate  mentioned.  The  action  was  simply  in  the  nature  of 
one  for  an  injury  to  real  property,  by  reason  of  the  diversion 
of  what  was  claimed  to  be  a  natural  stream  or  watercourse. 
If,  as  a  matter  of  fact,  there  was  a  natural  stream,  or  water- 
course, running  through  and  serving  the  lands  of  the  plaintiffs, 
then  the  nature  of  the  defendant's  interest  in  the  land,  whose 
springs  fed  the  watercourse,  was  of  no  consequence.  Conced- 
ing to  the  defendant  all  that  it  claims,  with  respect  to  the 
grant  through  which  it  obtained  its  interest  in  the  springs 
upon  the  land,  it  would  not  be  justified,  if  those  water 
sources  had  supplied  a  natural  watercourse  serving  the  lands 
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of  the  plaintiffs  and  which,  as  matter  of  fact,  was  found  by 
the  verdict  of  the  jury  to  have  existed,  in  diverting  it. 
Whether  there  was  such  a  watercourse  as  formed  the  natural 
outlet  of  the  surface  water,  or  the  other  water  supplies 
upon  the  premises  claimed  to  be  owned  by  the  defendant,  and 
whether  the  defendant  had  affected  that  watercourse  by  divert- 
ing its  waters  into  its  reservoir,  to  the  injury  and  damage  of 
the  plaintiffs'  lands,  were  the  material  questions  involved  and 
determined  in  the  action.  The  rule  is  well  settled  that  no 
action  can  be  deemed  to  affect  the  title  to  real  estate,  merely 
because  it  may  relate  to  real  estate ;  as  where  it  is  brought 
for  an  injury  to  it.  In  order  that  the  action  may  be  deemed 
to  be  one  affecting  the  title  to  real  property,  or  an  interest 
therein,  that  must  be  its  actual  effect,  in  the  sense  that  a  judg- 
ment therein  will  determine  or  change  title.  (Norris  v.  Nes- 
hit,  123  N.  Y.  650 ;  Trevett  v.  Barnes,  110  N.  Y.  500.) 

The  appeal  should  be  dismissed,  with  costs. 

All  concur,  except  Andrews,  Ch.  J.,  not  voting,  and  Mas- 
tin,  J.,  not  sitting. 

Appeal  dismissed. 


M.  Francis  Wagkr,  Respondent,  v.  Thomas  B.  Link,  Appel- 
lant, Impleaded  with  Jennie  E.  Sully,  Edward  P.  Sully, 
Abram  L.  Schermerhorn,  John  S.  Baker  and  William 
Van  Allen,  Defendants. 

1 .  Equitable  Subrogation  —  Liability  for  Mortgage  Debt.  Where 
the  grantor  of  a  deed  containing  a  personal  covenant  between  him  and 
the  grantee,  whereby  the  grantee  assumes  the  payment  of  an  outstanding 
mortgage,  is  personally  liable  for  the  mortgage  debt,  equity  treats  the 
covenant  as  one  for  indemnity  to  the  grantor  and  the  grantee  as  a  surety 
for  the  grantor  against  his  liability  for  the  debt,  of  which  relation  the 
mortgagee  may  avail  himself,  under  the  doctrine  of  equitable  subroga- 
tion tint  a  creditor  is  entitled  to  the  benefit  of  a  collateral  obligation  for 
the  payment  of  the  debt,  received  by  one  himself  liable  therefor,  from  a 
person  who  had  undertaken  to  indemnify  the  former  against  his  liability. 

2.  Liability  to  Mortgagee  for  Mortgage  Debt,  Created  by 
Independent  Transaction.  The  personal  liability  of  the  grantor  of 
mortgaged  premises,  acquired  by  him  from  the  mortgagor,  for  the  pay- 
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ment  of  the  outstanding  mortgage  debt,  which  will  support  the  equitable 
subrogation  of  the  mortgagee  to  the  benefit  of  a  covenant  made  to  such 
grantor  by  his  grantee  to  assume  payment  of  the  mortgage,  need  not  be 
created  by  his  deed  from  the  mortgagor  nor  by  agreement  with  the  mort- 
gagor, but  may  be  created  by  an  independent  writing,  such  as  a  bond 
given  by  such  grantor  to  the  mortgagee,  subsequently  to  acquiring  the 
mortgaged  premises,  binding  himself  to  pay  any  deficiency  in  the  mort- 
gage debt  after  the  remedy  against  the  land  should  be  exhausted. 

8.  Pleading — Allegation  and  Proof.  In  a  complaint  for  the  fore- 
closure of  a  mortgage,  the  allegation  that  one  who  had  acquired  the 
mortgaged  premises  from  the  mortgagor  orally  agreed  with  the  mort- 
gagor to  assume,  and  did  assume,  the  payment  of  the  mortgage  "  and 
thereby  and  otherwise  became  legally  and  equitably  bound  to  the  grantor 
and  to  the  mortgagee  to  pay  the  same  "  is  sufficient,  even  assuming  that 
any  allegation  on  the  subject  is  necessary  to  permit  such  proof,  and  in 
the  absence  of  any  application  to  make  the  allegation  more  definite,  to 
justify  proof  of  a  bond  executed  by  the  grantee  of  the  mortgagor  to  the 
mortgagee,  by  which  such  grantee  bound  himself  to  pay  any  deficiency 
in  the  mortgage  debt  after  the  remedy  against  the  land  should  be  exhausted, 
as  against  a  defendant  who  had  assumed  the  payment  of  the  mortgage  by 
a  covenant  to  that  effect  in  a  deed  from  such  grantee  to  himself. 

4.  Foreclosure  —  Omission  to  Serve  Certain  Defendants  —  Judg- 
ment for  Deficiency.  The  objection  to  a  judgment  for  deficiency  in  a 
foreclosure  action,  that  the  defendant  against  whom  it  was  recovered  was 
prejudiced  by  the  omission  to  serve  certain  other  defendants,  is  not  ten- 
able, when  it  appears  that  the  unserved  defendants  had  in  fact  no  interest 
in  the  mortgaged  premises;  that  the  judgment  of  sale  was  entered  upon 
the  motion  of  the  defendant  against  whom  the  judgment  for  deficiency 
was  subsequently  recovered,  and  that  his  attorney  attended  and  bid  at  the 
sale. 

Wager  v.  Link,  80  Hun,  601,  affirmed. 

(Argued  October  15,  1896;  decided  October  30.  1896.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  July 
23,  1894,  which  affirmed  a  judgment  for  deficiency  in  favor 
of  the  plaintiff  and  against  the  defendant  Link  entered  upon 
the  report  of  a  referee. 

Thi6  action  was  brought  to  obtain  the  foreclosure  of  a  mort- 
gage made  by  Jennie  E.  Sully  and  Edward  P.  Sully,  her  hus- 
band, to  the  plaintiff,  dated  February  10,  1869,  to  secure  the 
payment  of  $5,750  in  fifteen  years  from  April  1,  1869,  and 


1896.]  Wager  v.  Link.  551 

N.  Y.  Hep.]  Statement  of  case. 


interest  semi-annually,  according  to  the  condition  of  a  bond 
of  the  same  date  made  by  the  mortgagor.  The  mortgage  was 
a  purchase-money  mortgage,  given  upon  conveyance  of  the 
mortgaged  premises  by  the  plaintiff  and  his  wife  to  Jennie  E. 
Sully. 

June  16,  1873,  Jennie  E.  Sully  and  her  husband  conveyed 
the  mortgaged  premises  to  Giles  B.  Kellogg  by  a  quit-claim 
deed,  which  contained  no  covenants.  On  February  17,  1874, 
Kellogg  executed  and  delivered  to  the  plaintiff  his  bond 
under  seal  in  the  penalty  of  $10,000,  with  condition  for  pay- 
ment of  "  the  sum  of  $5,750  in  fifteen  years  from  April  1, 
1869,  with  interest  payable  semi-annually  from  October  1, 
1872,  on  each  and  every  first  day  of  April  and  October,  with 
the  privilege  to  the  said  obligor  of  paying  not  less  than  $500 
nor  more  than  $1,000  on  any  first  day  of  October,  on  giving 
three  months'  previous  notice  of  his  intention  so  to  do  (this 
bond  being  given  as  collateral  to  a  bond  and  mortgage  for 
$5,750,  executed  by  Jennie  E.  Sully  and  Edward  P.  Sully, 
her  husband,  to  said  obligee,  dated  February  10,  1869,  and 
the  said  obligor  having  become  the  owner  of  the  mortgaged 
premises)  in  case  of  default  in  the  payment  of  said  interest  or 
principal  the  said  obligee,  or  his  assigns,  shall  exhaust  his 
remedy  against  the  mortgaged  premises  before  enforcing  this 
bond." 

By  warranty  deed,  dated  March  30,  1875,  Kellogg  and  his 
wife  conveyed  the  mortgaged  premises  to  the  defendant  Thomas 
B.  Link,  in  consideration  of  $10,000,  "  subject  to  the  payment 
by  the  said  party  of  the  second  part  of  a  mortgage  on  said  prem- 
ises, held  and  owned  by  M.  Francis  Wager  for  $5,750,  with 
interest  from  April  1,  1875,  payable  semi-annually,  which 
said  mortgage  with  interest  as  aforesaid  the  said  party  of  the 
second  part  hereby  assumes  and  agrees  to  pay  as  a  part  of  the 
purchase  money  of  said  premises,  and  the  amount  of  which 
mortgage  constitutes  a  part  of  said  snm  of  $10,000,  the  con- 
sideration named  in  this  deed." 

As  part  of  the  relief  sought  by  the  plaintiff,  he  demanded 
judgment  against  the  defendant  Link  for  any  deficiency  that 
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might  remain  after  application  of  the  proceeds  of  sale  to  the 
payment  of  the  amount  due  on  the  mortgage. 
Further  facts  are  stated  in  the  opinion. 

Charles  E  Patterson  for  appellant.  The  decision  of  the 
Court  of  Appeals,  Second  Division,  is  not  conclusive  upon 
this  trial,  inasmuch  as  the  case,  as  now  presented,  introduces 
many  new  facts  and  many  new  propositions  not  before  the 
court  upon  the  former  appeal.  {King  v.  Whitely,  10  Paige, 
465 ;  Garnsey  v.  Rogers,  47  N.  Y.  233 ;  Yrooman  v.  Turner, 
69  N.  Y.  280 ;  Pardee  v.  Treat,  82  X.  Y.  385 ;  Turk  v. 
Ridge,  41  K  Y.  201 ;  Carter  v.  Ilolahan,  92  N.  Y.  498;  58 
Hun,  272 ;  Durnherr  v.  Ran,  135  X.  Y.  219.)  There  is  no 
privity  of  contract  between  the  plaintiff  and  the  defendant 
Link  which  will  enable  the  former  to  maintain  an  action  upon 
the  covenant  of  Link  to*  Kellogg.  {Garnsey  v.  Rogers,  47 
K  Y.  233 ;  Yrooman  v.  Turner,  69  X.  Y.  280 ;  Dunning 
v.  Leavitt,  85  N.  Y.  30 ;  Turk  v.  Ridge,  41  N.  Y.  201 ; 
Beveridge  v.  N.  Y.  E  R.  R.  Co.,  112  N.Y.  26;  Whipple  v. 
Mdlen,  1  Gray,  317.)  The  giving  of  the  bond  by  Kellogg 
to  Wager  does  not  help  the  plaintiff  in  this  action,  nor  give 
him  a  right  to  recover  for  any  deficiency  as  against  the  defend- 
ant Link.  {Smith  v.  Cornell,  111  K  Y.  558;  Turk  v. 
Ridge,  41  N.  Y.  201.) 

E.  It.  Harder  and  G.  R.  Donnan  for  respondent.  The 
bond  was  properly  admitted  in  evidence.  The  bond  is  evi- 
dence, and  it  is  never  permissible  to  plead  evidence.  The 
action  was  brought,  not  on  the  bond,  but  upon  the  bond  and 
mortgage.  And  the  bond  was  admitted  in  evidence  for  the 
purpose  of  showing  the  liability,  not  of  Link,  but  of  Kellogg. 
{Hanson  v.  Langan,  30  K  Y.  S.  K.  828 ;  Code  Civ.  Proc. 
§§  539,  546;  Place  v.  Minster,  65  K".  Y.  89;  Wager  v. 
Link,  134  K.  Y.  126;  Cohu  v.  Husson,  113  N.  Y.  662; 
Leon  v.  Bernheimer,  10  Wkly.  Dig.  288 ;  Bate  v.  Gra- 
ham, 11  X.  Y.  237;  Miller  v."  White,  4  Hun,  62;  X.  T. 
L  Co.  v.  N.  W.  Ins.  Co.,  12  Abb.  Pp.  74;  Quintard  v.  Neic- 
ton,  5  Robt.  72 ;  Smith  v.  Countryman,  30  N.  Y.  655 ;  E  <fe 
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C.  Bank  v.  Sherman,  33  N.  Y.  60 ;  Greenfield  v.  Mass.  M. 
L.  Ins.  Co.,  47  K  Y.  430.)  The  evidence  of  Thomas  B.  Link 
was  wholly  incompetent,  immaterial  and  inadmissible.  (Catlin 
v.  Gunter,  11  N.  Y.  368;  Ayrault  v.  Chamberlain,  33  Barb. 
229 ;  Savage  v.  C.  E  Ins.  Co.,  36  N.  Y.  655  ;  Morrell  v.  I.  F 
Ins.  Co.,  33  N.  Y.  429 ;  Fry  v.  Bennett,  28  N.  Y.  324 ;  liapal- 
lee  v.  Stewart,  27  N.  Y.  310 ;  Tilson  v.  Clark,  45  Barb.  178 ; 
Jacobs  v.  Remsen,  36  N.  Y.  668;  ^i.  6y.  &  //wtf.  v.  Bur  dick, 
87  K  Y.  40 ;  Jackson  v.  Andrews,  59  K  Y.  244 ;  Hay  v.  S. 
F.  Ins.  Co.,  77  N.  Y.  235  ;  Paine  v.  Jones,  75  K  Y.  593 ; 
Avery  v.  F.  L.  Ass.  Socy.,  117  N.  Y.  451.)  Travis,  Scher- 
merhorn  and  Baker  were  not  necessary  parties  to  a  complete 
determination  of  the  issues  of  this  action,  either  at  law  or  in 
equity.  (Code  Civ.  Proc.  §  456 ;  Comstock  v.  Droham,  71  N. 
Y.  9 ;  Slauson  v.  Watkins,  86  N.  Y.  601 ;  Davis  v.  Bech- 
stein,  69  N.  Y.  440 ;  Code  Civ.  Proc.  §  1671 ;  Johnston  v. 
Donvan,  106  K  Y.  270 ;  Stuyvesant  v.  Hall,  2  Barb.  Ch. 
151 ;  Lamont  v.  Cheshire,  65  N.  Y.  30 ;  Moyer  v.  Ilinman, 
13  N.  Y.  180 ;  Dwiyht  v.  Phillips,  48  Barb.  116 ;  i^Wfer  v. 
Scribner,  16  Hun,  130;  Eagle  F.  Co.  v.  Z*/rt,  6  Paige,  635; 
.Rw*  v.  Koon,  30  N.  Y.  428 ;  Lewis  v.  «S>/w*A,  5  Seld.  502; 
Corning  v.  Smith,  2  Seld.  82 ;  Bank  of  Orleans  v.  Flagg, 
3  Barb.  Ch.  318 ;  jE  I.  S.  Bank  v.  Goldman,  75  N.  Y.  128.) 
Defendant  is  not  in  position  to  claim  exemption  from  liabil- 
ity by  reason  of  his  assumption  of  the  mortgage  debt  for  a 
valid  consideration  upon  his  pretended  plea  of  irregularity  in 
the  proceeding  of  foreclosure  and  sale.  (F  Nat.  Bank  v. 
Wood,  71  K  Y.  412 ;  102  N.  Y.  165 ;  30  N.  Y.  79.) 

Andrews,  Ch.  J.  The  main  controversy  in  this  case  was 
determined  by  the  Second  Division  of  this  court  on  the  former 
appeal  (134  N.  Y.  122),  which  was  taken  from  a  judgment 
adjudging  that  the  defendant  Link  was  not  liable  for  any 
deficiency  which  might  arise  on  the  sale  under  the  judg- 
ment of  foreclosure.  It  was  held  by  this  court  that  the 
principle  of  equity  that  the  creditor  is  entitled  to  the  benefit 
of  a  collateral  obligation  for  the  payment  of  the  debt, 
70 
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received  by  one  himself  liable  therefor,  from  a  person  who  had 
undertaken  to  indemnify  the  former  against  his  liability,  applies 
to  the  situation,  and  that  Link,  who  in  his  conveyance  from 
Kellogg  covenanted  to  pay  the  mortgage,  was  chargeable  with 
any  deficiency  arising  on  the  foreclosure  sale.  The  judgment 
of  the  Supreme  Court  was,  therefore,  reversed  as  to  the  part 
appealed  from,  namely,  the  part  exonerating  Link  from  lia- 
bility, and  a  new  trial  as  to  that  question  was  awarded.  Mean- 
while the  original  judgment  directing  a  sale  of  the  premises 
(from  which  part  of  the  judgment  no  appeal  has  been  taken), 
had  been  executed,  and  the  premises  on  the  sale  were  bid  off 
by  the  plaintiff  for  a  sum  much  less  than  the  amount  unpaid 
on  the  mortgage.  The  courts  below  on  the  second  trial  fol- 
lowed the  law  as  declared  on  the  first  appeal  to  this  court  and 
rendered  judgment  against  the  defendant  Link  for  the  defic- 
iency as  ascertained  by  the  sale  and  the  subsequent  proceed- 
ings. It  is  insisted  by  the  learned  counsel  for  the  defendant 
Link,  that  the  decision  on  the  former  appeal  to  this  court 
adjudging  that  his  covenant  in  the  deed  from  Kellogg  inured 
to  the  benefit  of  the  holder  of  the  mortgage,  and  entitled  the 
latter  to  enforce  it  to  the  extent  of  any  deficiency  arising  on 
the  foreclosure,  is  a  departure  from,  or  at  least  an  extension  uf 
the  doctrine  of  equitable  subrogation  as  heretofore  understood 
and  applied.  We  are  unable  to  concur  in  this  contention. 
We  think  that  the  decision  of  this  court  on  the  former  appeal 
is  in  precise  conformity  with  the  principle  of  equitable  subro- 
gation applied  to  the  situation  of  creditor,  and  a  person  who 
has  obligated  himself  to  pay  the  debt  by  covenant,  with  one 
who  had  become  obligated  for  its  payment. 

By  the  deed  from  Kellogg,  Link  acquired  the  legal  title  to 
the  land.  He  assumed  the  payment  of  the  mortgage  as  a  part 
of  the  consideration  of  the  purchase.  Kellogg's  title  was 
derived  under  a  quit-claim  deed  from  the  mortgagors,  con- 
taining no  covenant  of  assumption,  and  so  far  as  appears  he 
never  entered  into  any  covenant  or  agreement  with  them  to 
assume  or  pay  the  mortgage.  If  there  was  nothing  more,  it 
would  be  plain  under  the  decisions  in  this  state,  commencing 
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with  King  v.  Whitdy  (10  Pai.  465),  that  the  plaintiff  would 
not  be  entitled  to  enforce  Link's  covenant  in  the  deed  from 
Kellogg.  But  Kellogg  by  his  bond  of  February  17, 1874,  exe- 
cuted directly  to  the  plaintiff,  the  consideration  of  which  is 
not  questioned,  did  connect  himself  with  the  original  obliga- 
tion and  became  bound  to  pay  the  part  of  the  mortgage  debt 
which  should  remain  unsatisfied  after  the  remedy  against  the 
land  should  be  exhausted.  This  bond,  although  given  subse- 
quently to  his  acquiring  the  title  to  the  land,  was  executed 
and  delivered  before  his  conveyance  to  Link,  and  it  does  not 
admit  of  doubt  that  it  created  an  obligation  on  the  part  of 
Kellogg  which  could  have  been  enforced  in  the  present  action, 
if  the  plaintiff  had  made  Kellogg  a  party,  and  sought  relief 
against  him  on  the  bond.  When  Kellogg  took  the  covenant 
from  Link  he  had  an  interest  to  protect  himself  against  his 
liability  on  the  bond.  It  was,  it  is  true,  a  personal  covenant 
between  Kellogg  and  Link.  But  it  is  generally  true  in  cases 
of  assumption  clauses  in  deeds,  that  the  covenant  is  in  form 
between  the  grantee  and  grantor  only  ;  but  where  the  grantor 
is  bound  for  the  mortgage  debt,  then  equity  treats  it  as  a 
covenant  of  indemnity  to  the  grantor  and  the  grantee  as  a 
surety  for  the  grantor  against  his  liability  for  the  debt,  of 
which  relation  the  creditor  may  avail  himself  under  the  gen- 
eral principle  adverted  to.  This  beneficent  principle  pre- 
vents unnecessary  litigation  and  appropriates  the  security  to 
reinforce  the  original  obligation  according  to  manifest  justice 
and  equity. 

It  is  urged  that  the  fact  that  Kellogg's  liability  was  not 
created  by  his  deed  from  the  mortgagors,  but  by  a  subsequent 
and  independent  transaction  between  him  and  the  plaintiff, 
renders  the  doctrine  of  Hahey  v.  Reed  (9  Pai.  446),  and  the 
cases  following  it,  inapplicable.  It  is  true  that  most  of  the 
cases  in  which  the  principle  has  been  applied  iii  our  courts 
have  been  cases  where  the  covenant  to  assume  and  pay  the 
mortgage  was  contained  in  the  deed  conveying  the  premises. 
But  the  principle  that  the  creditor  may  avail  himself  of  the 
covenant  does  not  rest  upon  the  fact  that  it  was  contained  in 
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or  was  cotemporaneous  with  the  conveyance  of  the  land. 
The  point  to  be  determined  in  each  case  was,  whether  the 
grantor  in  the  deed  had  incurred  a  personal  liability  to  pay 
the  debt.  If  he  had,  it  was  wholly  immaterial  whether  the 
liability  was  created  by  a  covenant  in  his  deed,  or  by  an  inde- 
pendent writing.  It  was  necessary  to  establish  his  liability  in 
some  way,  for,  if  he  was  under  no  liability,  the  covenant  of 
his  grantee  did  not  place  the  latter  in  the  position  of  surety 
for  the  grantor,  and  the  grantor  being  under  no  liability  to  the 
creditor  the  covenant  could  not  inure  to  his  benefit.  The 
deeds  in  those  cases  were  only  important  because  they  con- 
tained the  personal  covenant  necessary  to  create  the  liability. 
But  a  bond  or  other  creditor  who  has  no  security  by  mort- 
gage, but  only  the  personal  liability  of  the  obligor  or  princi- 
pal debtor,  may,  for  the  same  reason  as  in  mortgage  cases, 
avail  himself  of  an  indemnity  held  by  the  obligor  or  original 
debtor  from  a  third  person  against  his  liability.  So,  also,  the 
fact  that  Kellogg  assumed  no  liability  to  his  grantors  for  the 
mortgage  debt,  or  otherwise  by  any  agreement  with  them,  is 
immaterial.  He  incurred  a  liability  by  his  bond  to  the  plain- 
tiff, subsequently  given,  and  when  he  conveyed  to  Link  he 
imposed  upon  him  the  primary  duty  to  discharge  that  obli- 
gation as  a  part  consideration  for  the  conveyance.  The  case  of 
Tvrh  v.  Ridge  (41  N.  Y.  201)  is  not  applicable.  There  the 
bond  was  given  by  the  grantee  to  the  grantor,  and  the  case 
turned  on  the  construction  of  the  covenant,  and  it  was  held 
that  it  was  not  a  covenant  to  pay  the  note  of  the  grantor  held 
by  the  plaintiff.  The  covenant  of  Link  in  this  case  was  to 
pay  the  mortgage,  and  no  question  of  construction  arises. 

It  is  urged  that  the  bond  of  Kellogg  to  the  plaintiff  was 
improperly  allowed  to  be  proved^  because  the  giving  of  the 
bond  was  not  alleged  in  the  complaint.  The  complaint 
alldged  that  on  the  conveyance  from  the  mortgagors  to  Kel- 
logg, "  Kellogg  orally  agreed  with  the  said  Sully s  to  assume, 
and  did  assume,  the  payment  of  the  mortgage  *  *  *  and 
thereby  and  otherwise  became  legally  and  equitably  bound  to 
the  grantors  and  to  the  mortgagee  to  pay  the  same."     We 
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think  this  allegation  was  sufficient,  in  the  absence  of  any  appli- 
cation on  the  part  of  the  defendant  Link  to  make  it  more 
definite,  to  justify  proof  of  the  bond,  even  assuming  that  any 
allegation  on  that  subject  was  necessary  to  permit  such  proof. 

We  think  the  point  that  the  defendant  was  or  may  have 
been  prejudiced  by  the  omission  to  6erve  process  on  Baker 
and  Schermerhorn,  named  as  defendants  in  the  action,  is 
unfounded.  The  judgment  recited  that  all  the  defendants 
shown  by  the  record  to  have  had  an  interest  in  the  mortgaged 
premises  were  served  with  process.  The  judgment  of  sale 
was  entered  upon  the  motion  of  Link's  attorneys,  the  attor- 
neys for  the  plaintiff  opposing.  Neither  Baker  nor  Schermer- 
horn had  any  interest  in  the  mortgaged  premises.  They  were 
subsequent  grantees,  but  their  deeds  were  not  on  record  and 
they  subsequently  and  before  the  commencement  of  the  action, 
conveyed  to  other  parties.  In  fact  all  the  necessary  parties 
were  joined  as  defendants  and  served  with  process,  and  a  good 
title  would  be  acquired  by  a  purchaser  under  the  judgment. 
The  joining  of  Baker  and  Schermerhorn  as  defendants  was 
unnecessary,  as  they  had  no  interest  in  the  premises.  The 
formal  and  usual  allegations  in  the  complaint  that  the  defend- 
ants therein  have  or  claim  6ome  interest  in  the  premises,  sub- 
ject to  the  mortgage,  is  followed  in  a  subsequent  clause  by  a 
statement  that  Link  had  conveyed  to  Baker  and  Schermerhorn, 
and  they  to  another  person  who  had  conveyed  to  the  defend- 
ant Van  Allen,  thereby  fairly  defining  their  relation  to  the 
property.  The  supposition  that  in  bidding  on  the  sale  bid- 
ders were  influenced  by  any  notion  that  Baker  and  Schermer- 
horn had  interests  which  had  not  been  cut  off  by  the  judg- 
ment, has  no  support  in  the  proof.  If  such  was  the  fact  the 
remedy  by  the  defendant  was  to  apply  to  the  court,  after  his 
liability  had  been  adjudged,  to  open  the  sale.  His  attorney 
was  present  and  bid  at  the  sale,  and  the  judgment  of  sale,  as 
has  been  said,  was  entered  upon  his  motion. 

We  see  no  error  in  the  judgment,  and  it  should,  therefore, 
be  affirmed. 

All  concur. 

Judgment  affirmed. 
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Holmes,  Booth  &  Haydens,  Respondent,  v.  Eberhard 
Faber,  Appellant. 

Charles  Leonard  et  ah,  Respondents,  v.  Same,  Appellant, 

Holmes,  Booth  &  Haydens  v.  Faber,  1  App.  Div.  681,  affirmed ;  Leonard 
v.  Faber,  1  App.  Div.  632.  affirmed. 
(Argued  June  8,  1896;  decided  October  6,  1896.) 

Appeals  from  orders  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Feb- 
ruary 14,  1896,  and  from  interlocutory  judgments  of  the 
Supreme  Court,  entered  February  17,  1896,  which  affirmed 
interlocutory  judgments  of  the  Court  of  Common  Pleas  for 
the  city  and  county  of  New  York  in  favor  of  plaintiffs  over- 
ruling demurrers  to  the  complaints. 

Upon  certificates  of  the  Appellate  Division,  presenting  the 
same  question  of  law  as  that  presented  in  Bank  of  Metropo- 
lis v.  Faber  {ante,  p.  200). 

B.  F.  Tracy  for  appellant. 

D.  M.  Porter  for  respondents. 

Orders  affirmed,  with  costs,  and  the  question  answered  in 
the  affirmative,  with  leave  to  the  defendants  to  answer  within 
twenty  days  upon  payment  of  costs. 

All  concur. 
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d165  582i  In  the  Matter  of  the  Examination  of  Veronica  Ltnch, 
Judgment  Debtor,  in  Proceedings  Supplementary  to  Exe- 
cution. Bbackett  H.  Clark,  Appellant,  v.  Veronica 
Lynch,  Respondent. 

Matter  of  Lynch,  88  Hun,  462,  affirmed. 
(Argued  June  9,  1896;  decided  October  6,  1896.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  made  October  2,  1894, 
which  reversed  an  order  of  the  county  judge  of  Monroe 
county,  directing  the  judgment  debtor  to  pay  to  the  sheriff 
the  amount  of  the  judgment  and  costs,  or  be  committed  to  jail. 

Myron  T.  Ely  for  appellant. 

George  W.  Thomas  for  respondent. 

Order  affirmed  on  opinion  below,  with  costs. 
Concur,  Gray,  O'Brien,  Bartlett3  Martin,  JJ. ;  not  sit- 
ting, Haight,  J. ;  not  voting,  Vann,  J. 


Andrew  J.  Rogers,  Appellant,  v.  Elizabeth  Patterson  et  al.? 
Impleaded,  etc.,  Respondents. 

Rogers  v.  Patterson,  79  Hun,  483,  affirmed. 
(Argued  June  11,  1896;  decided  October  6,  1896.) 

Appeal  from  final  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Sep- 
tember 20,  1 894,  and  from  an  order  and  interlocutory  judg- 
ment of  the  General  Term,  entered  July  30, 1894,  and  August 
8,  1894,  respectively,  which  sustained  demurrers  to  the  com- 
plaint and  reversed  an  interlocutory  judgment  of  the  court 
at  Special  Term  overruling  the  demurrers. 

George  M.  Baker  for  appellant. 

Charles  Fox  for  respondents. 

Judgment  affirmed  on  opinion  below,  with  leave  to  plaintiff  to 
amend  his  complaint  within  twenty  days  upon  payment  of  costs. 
All  concur. 


MEMORANDA.  561 

Thomas    Maddock,    Respondent,    v.    Henry    A.    Root, 
Appellant. 

Maddock  v.  Hoot,  72  Hun,  98,  affirmed. 

(Argued  June  11,  1896;  decided  October  6,  1896.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  October  23,  1893,  which  affirmed  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict,  and  also  affirmed  an  order 
denying  a  motion  for  a  new  trial. 

Thomas  P.  Wiekes  for  appellant. 

A.  IL  Atterhury  for  respondent. 

Judgment  affirmed,  with  costs  ;  no  opinion. 
All  concur. 


George   Hayes,   Respondent,    r.    Liubomier   R.  Mestaniz, 

Appellant. 

Hayes  v.  Mestaniz,  9  Misc.  Rep.  705,  affirmed. 
(Argued  June  15,  1896;  decided  October  6,  1896.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
July  2,  1894,  which  affirmed  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  directed  by  the  court. 

J).  Solis  Jiitterhand  for  appellant. 

Alexander  T.  Goodwin  for  respondent. 

Judgment  affirmed,  with  costs  ;  no  opinion. 
All  concur. 

71 


562  MEMORANDA. 

In  the  Matter  of  the  Petition  of  The  Brooklyn  Elevated 

Railroad  Company  to  Acquire  Title  to  Real  Estate. 

Brooklyn   Elevated   Railroad    Company,  Respondent,  v. 

John  S.  Nagel  et  al.,  Appellants. 

Brooklyn  El.  B.  B.  Co.  v.  Nagel,  75  Hun,  590,  affirmed. 
(Argued  June  15,  1896;  decided  October  6,  1896.) 

Appeal  from  order  of  the  General  Tenn  of  the  Supreme 
Court  in  the  second  judicial  department,  made  February  16, 
1894,  which  affirmed  an  order  of  Special  Term  appointing 
commissioners  in  conde'mnation  proceedings. 

Jiaphael  J.  Moses  for  appellants. 

William.  N.  Cohen,  for  respondent. 

Order  affirmed,  with  costs ;  no  opinion. 
All  concur. 


Moses   Hawkins,  Respondent,  v.  John  G.  Beakes    et   al., 

Appellants. 

Hawkins  v.  Beakes,  80  Hun,  292,  affirmed. 
(Argued  June  15,  1896;  decided  October  6,  1896.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
upon  an  order  made  July  27,  1894,  which  affirmed  a  judg- 
ment in  favor  of  plaintiff  entered  upon  a  decision  of  the 
court  on  trial  at  Circuit,  a  jury  having  been  waived. 

John  L.  Wiggins  for  appellants. 

Henry  Bacon  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
All  concur. 
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George  W.  Martin  et  al.,  Kespondents,  v.  Samuel  C.  Freed, 

Appellant, 

Martin  v.  Freed,  78  Hun,  614,  affirmed. 
(Argued  June  17,  1896;  decided  October  6,  1896.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
upon  an  order  made  May  14,  1894,  which  affirmed  a  judg- 
ment in  favor  of  plaintiffs  entered  upon  a  decision  of  the 
court  on  trial  at  Circuit,  a  jury  having  been  waived. 

Isaac  N.  Miller  for  appellant. 

J.  Stewart  Ross  for  respondents. 

Judgment  affirmed,  with  costs ;  no  opinion. 
All  concur. 


The  People  of  the  State  of  New  York  v.  The  St.  Nich- 
olas Bank  of  New  York ;  Hugh  J.  Grant,  Eeceiver, 
Appellant ;  In  re  Claim  of  D.  O.  Mills,  ^Respondent. 

(Decided  October  6,  1896.) 

This  was  a  motion  to  advance  an  appeal  from  a  judgment 
for  costs  and  from  the  order  upon  which  the  same  was  entered, 
being  an  order  of  the  Appellate  Division  of  the  Supreme  Court 
in  the  first  judicial  department,  made  April  10,  1896,  which 
affirmed  an  order  of  Special  Term  overruling  exceptions  to 
the  report  of  a  referee  appointed  under  the  statute  (2  R.  S. 
45,  §§  19,  24  and  25,  as  amended  by  chap.  373,  Laws  of 
1862)  to  determine  a  controversy  between  the  claimant,  D.  O. 
Mills,  and  the  receiver  of  the  St.  Nicholas  Bank,  and  confirmed 
the  same.  (See  People  v.  American  Loan  cfe  Trust  Co.,  ante, 
p.  117.) 

Motion  denied  on  the  ground  that  this  was  not  an  order 
finally  determining  a  special  proceeding  within  the  provision 
of  the  Constitution.  Such  an  order  is  only  reviewable  here 
when  certified  to  this  court  by  the  Appellate  Division. 
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Henry   Stanton,  Appellant,   v.   John   S.   Hennessey, 
Respondent. 

Stanton  v.  Hennessey,  78  Hun,  287,  affirmed. 
(Argued  June  18,  1896;  decided  October  13,  1896.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  made  May  14,  1894, 
which  reversed  a  judgment  of  the  County  Court  of  Queens 
county  in  favor  of  plaintiff  entered  upon  a  verdict  directed 
by  the  court  and  granted  a  new  trial. 

Edward  V.  B.  Kissam  for  appellant. 

George  W.  Davison  for  respondent. 

Order  affirmed  and  judgment  absolute  ordered  against  plain- 
tiff on  the  stipulation,  with  costs. 
No  opinion. 
All  concur, 

John  Albert,  Appellant,  v.  The  New  York  Central  and 
Hudson  River  Railroad  Company,  Respondent. 

Albert  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  80  Hun,  152,  affirmed. 
(Argued  June  18,  1896;  derided  October  13,  1896.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  October  3, 
1(S94,  which  reversed  a  judgment  in  favor  of  plaintiff  entered 
upon  a  verdict  and  granted  a  new  trial. 

J,  Newton  Fiero  for  appellant. 

Hamilton  Harris  for  respondent. 

Order  of  General  Term  reversing  judgment  of  the  Circuit 
Court  affirmed  and  judgment  absolute  ordered  against  the 
the  plaintiff,  with  costs,  on  opinion  below. 

All  concur. 


MEMORANDA.  565 

The  Merchants'  National  Bank  of  Binghamton,  Appellant, 
v.  Benjamin  F.  Tracy-  et  al.,  Respondents. 

Merchant*  N.  Bk.  of  B.  v.  Tracy,  77  Hun,  443,  affirmed. 
(Argued  June  18, 1896;  decided  October  18,  1896.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
upon  an  order  made  May  18,  1894,  which  affirmed  a  judg- 
ment in  favor  of  defendants  entered  upon  a  decision  of  the 
court  on  trial  at  Circuit,  a  jury  having  been  waived,  dismiss- 
ing the  complaint  upon  the  merits. 

Edmund  (J  Connor  for  appellant. 

George  B.  Curtis*  for  respondents. 

Judgment  affirmed,  with  costs,  on  opinion  below. 
All  concur,  except  Martin,  J.,  not  sitting. 


In  the  Matter  of  the  Proceeding  to  Disbar  John  F.  Dorthy, 

(Decided  October  13,  1896.) 

This  was  a  motion  for  a  stay  of  proceedings  under  an  order 
removing  the  appellant  from  the  office  of  attorney  and 
counselor  at  law  of  the  State  of  New  York,  upon  charges 
prosecuted  by  the  Rochester  Bar  Association,  made  June  17, 
1896,  by  the  Appellate  Division  of  the  Supreme  Court  in  the 
fourth  judicial  department,  until  his  appeal  to  the  Court  of 
Appeals  can  be  heard  and  decided. 

John  Van  Voorhis  cfe  Sons  for  motion. 

Denied  on  the  ground  that  the  motion  should  be  made  iipon 
notice. 

Anna  C.  Kley,  Appellant,  v.  John  W.  Healy,  Respondent. 

(Submitted  October  5,  1896;  decided  October  13,  1896.) 

Motion  for  reargument  denied,  ten  dollars  costs.  (See  149 
N.  Y.  346.) 


566  MEMORANDA. 

The  People  of  the  State  of  New  Yobk,  Respondent,  v. 
John  Hoch,  Appellant. 
(Submitted  October  5,  1896;  decided  October  13,  1886.) 

This  was  a  motion  to  correct  the  record  on  appeal  herein. 
(See  People  v.  Roch,  ante,  p.  291.) 

Motion  denied.    Thi6  court  cannot  change  the  record. 


The  Fibst  National  Bank  of  Amsterdam,  Respondent,  v. 

Elizabeth  N.  Shulab,  Impleaded,  etc. 
T.  H.  Benton  Cbane,  as  Receiver,  etc.,  Appellant,  v.  Eliz- 
abeth N.  Shulab  et  al,  Respondents. 
(Argued  October  5, 1896;  decided  October  13,  1896.) 

This  was  a  motion  to  advance  and  place  upon  the  present 
calendar  the  appeals  in  the  above-entitled  cases,  upon  the 
grounds  that  two  estates  and  the  accounts  of  a  receiver  could 
not  be  finally  settled  until  their  determination. 

Denied,  without  costs. 

In  the  Matter  of  the  Complaint  of  Evebett  Greene  to 
Review  the  Determination  of  The  Board  of  Elections  of 
the  City  of  Bbooklyn. 

In  re  Greene,  9  App.  Div.  223,  affirmed. 

(Argued  October  15,  1896;  decided  October  16,  1896.) 

Appeal  from  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  made  Octo- 
ber 14,  1896,  which  affirmed  the  portion  of  an  order  of  the 
Special  Term  that  reversed  a  determination  of  the  board  of 
elections  of  the  city  of  Brooklyn  that  the  certificate  of  the 
nomination  of  the  complainant  is  not  a  party  certificate,  and 
which  reversed  the  portion  thereof  that  sustained  the  determi- 
nation of  the  board  that  the  party  name,  "  National  Democratic 
Party,"  is  substantially  the  same  name  as  the  Democratic  Party. 

Almet  F.  Jenks  and  Asa  Bird  Gardiner  for  appellant. 

Edwa/rd  M.  Shepard  for  respondent. 

Order  affirmed,  without  costs ;  no  opinion. 
All  concur,  except  Vann,  J.,  not  voting. 


MEMORANDA.  567 

Jane  A.  Baker  et  al.  v.  Thomas  Brown  et  al.  150  5^7! 

In  the  Matter  of  John  F.  Dorthy,  Appellant ;  Thomas  Car-    LSlSP-i?6' 
leton  et  al.,  Respondents. 

Baker  v.  Brown,  5  App.  Div.  619,  modified. 
(Argued  October  5,  1896 ;  decided  October  18,  1896.) 

Appeal  from  order  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  April  18, 1896, 
which  affirmed  an  order  of  Special  Term  confirming  the  report 
of  a  referee. 

The  nature  of  the  proceeding  and  the  facts,  so  far  as  mate- 
rial, are  stated  in  the  opinion. 

John  Van  Voorhis  for  Dorthy,  appellant. 

George  Clinton  for  heirs  of  Rosanna  Carleton,  deceased, 
respondents. 

Bartlett,  J.  The  heirs  of  one  Kosanna  Carleton  seek  in 
this  proceeding  to  compel  John  F.  Dorthy  of  Rochester,  an 
attorney  and  counselor  of  the  Supreme  Court  of  the  state  of 
New  York  to  pay  to  them  $2,059.40,  paid  him  by  the  referee 
herein  November  21st,  1892,  as  attorney  for  Rosanna  Carle- 
ton who  at  that  time  had  departed  this  life. 

This  action  was  brought  to  partition  the  real  estate  of  one 
Robert  Brown,  deceased. 

This  proceeding  to  compel  the  attorney  to  pay  over  was 
begun  May  18th,  1895,  and  later  referred  to  Charles  B. 
Wheeler,  of  Buffalo,  who  reported  December  12th,  1895,  that 
the  lien  of  John  F.  Dorthy  on  the  fund  of  $2,059.40  was 
$150,  and  that  he  should  pay  over  the  balance  of  $1,909.40, 
with  interest  thereon  from  December  1st,  1892,  together  with 
$198.95,  costs  of  the  proceeding. 

On  December  22d,  1895,  the  Special  Term  confirmed  the 
report  and  ordered  John  F.  Dorthy  to  pay  over  the  money 
within  twenty-four  hours, after  service  of  a  copy  of  the  order 
upon  him,  and  failing  he  was  to  be  deemed  in  contempt  of 
court. 
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On  the  18th  of  April,  1896,  the  Appellate  Division  in  the 
fourth  department  affirmed  this  order,  and  appeal  is  now  taken 
to  this  court. 

The  first  point  relied  upon  here  is  the  allegation  that  the 
referee  has  found  various  facts  that  are  unsupported  by 
evidence. 

We  have  read  with  care  the  voluminous  evidence  taken  by 
the  referee,  and  are  of  opinion  that  it  supports  his  findings  ami 
opinion  as  reported  to  the  court.  It  is  not  necessary  to  com- 
ment on  the  numerous  details  involved,  as  it  is  purely  a  ques- 
tion of  fact  on  conflicting  evidence,  the  great  weight  of  which 
is  in  favor  of  the  findings  and,  therefore,  not  properly  submitted 
to  this  court. 

Counsel  for  Mr.  Dorthy  suggests  that  the  heirs  of  Rosanna 
Carleton  are  not  parties  to  this  action ;  that  the  relation  of 
attorney  and  client  does  not  exist  between  Dorthy  and  the 
heirs  of  Rosanna  Carleton ;  that  the  order  as  made  ought  not 
to  have  directed  payment  of  money  in  Dorthy 's  hands  to  the 
present  attorney  for  the  heirs  and  other  technical  suggestions. 

These  are  points  that  cannot  avail  Mr.  Dorthy  in  view  of 
the  disposition  we  propose  to  make  of  this  case. 

We  do  not  wish  to  be  understood  as  intimating  that  there  is 
any  defect  in  the  proofs  of  this  action  as  to  who  are  the  heirs 
of  Rosanna  Carleton,  or  that  there  is  any  doubt  as  to  the  right 
of  Mr.  George  Clinton  to  represent  these  heirs,  but  as  the 
proofs  and  appearances  are  not  before  us,  we  have  concluded  to 
modify  the  order  appealed  from  by  directing  John  F.  Dorthy 
to  pay  the  moneys  in  his  hands,  as  set  forth  in  said  order,  into 
court  within  twenty-four  hours  after  service  upon  him  of  a 
copy  of  the  order  as  modified,  exclusive  of  Sunday. 

The  order  to  stand  in  all  other  respects. 

The  order  appealed  from  should  be  affirmed,  as  modified, 
with  costs. 

All  concur. 

Order  affirmed. 


MEMORANDA.  569 

James  F.  Cunningham,  Respondent,  v.  The  Lake  Shore  and 
Michigan  Southern  Railway  Company,  Appellant. 

Cunningham  v.  L.  &  &  M.  S.  It  Co.,  5  App.  Div.  619,  affirmed. 
(Argued  October  5,  1896;  decided  October  20,  1896.) 

Appeal  from  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  made 
April  18,  1896,  which  affirmed  an  order  of  the  Special  Term 
of  the  late  Superior  Court  of  the  city  of  Buffalo,  amending 
the  judgment  roll  in  the  above-entitled  action. 

William  C.  Greene  for  appellant. 

George  W.  Coihran  for  respondent. 

Order  affirmed,  with  costs  ;  no  opinion. 

All  concur,  except  Andrews,  Ch.  J.,  not  sitting. 


In  the  Matter  of  the  Application  of  The  Manhattan  Rail- 
way Company  et  al.,  Appellants,  v.  Eugene  O' Sullivan  et 
al.,  Respondents. 

Manhattan  li.  Co.  v.  O'Sultiean,  6  App.  Div.  571,  affirmed. 
(Argued  October  5,  1896;  decided  October  20,  1896.) 

Appeal  from  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  made  June 
23,  1896,  which  reversed  an  order  of  Special  Term  setting- 
aside  the  report  of  commissioners  of  appraisal  in  condemna- 
tion proceedings  and  confirmed  the  report.] 

Edward  C.  James  for  appellants. 

Treadwell  Cleveland,  for  respondents. 

Order  affirmed,  on  opinion  below,  with  costs. 
All  concur,  except  O'Brien,  J.,  taking  no  part. 
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570  MEMORANDA. 

The  People  of  the  State  of  New  York  ex  rel.  John  J. 
McGinniss,  Respondent,  v.  George  W.  Palmer,  as 
Comptroller  of  the  City  of  Brooklyn,  Appellant. 

People  ex  rel.  McGinniss  v.  Palmer,  6  App.  Div.  19,  reversed. 
(Argued  October  5,  1896;  decided  October  20,  1896.) 

Appeal  from  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  made  June 
2,  1896,  which  reversed  an  order  of  Special  Term  denying  a 
motion  for  a  writ  of  peremptory  mandamus  and  directed  the 
issuance  of  the  writ. 

Joseph  A.  Btcrr  for  appellant. 

John  J.  McGinniss,  respondent,  in  person. 

Order  of  Appellate  Division  reversed  and  that  of  Special 
Term  affirmed,  with  costs,  on  opinion  of  Cullen,  J.,  below. 
All  concur. 


The  People  of  the  State  of  New  York  ex  rel.  Edward 
Cahill,  Appellant,  v.  Edward  P.  Barker  et  al.,  Com- 
missioners of  Taxes,  etc.,  of  the  City  of  New  York, 
Respondents. 

People  ex  rel.  Cahill  v.  Barker,  5  App.  Div.  227,  affirmed. 
(Argued  October  5,  1896;  decided  October  20,  1896.) 

Appeal  from  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  made  May  15, 
1896,  which  dismissed  a  writ  of  certiorari  sued  out  to  review 
the  determination  of  respondents  in  removing  the  relator  from 
the  position  of  assessor  of  the  city  of  New  York. 

Henry  A.  Gunibleton  for  appellant. 

William  Z.  Turner  for  respondents. 

Order  affirmed,  with  costs ;  no  opinion. 
All  concur. 


MEMORANDA.  571 

The  People  of  the  State  of  New  York  ex  rel.  Thoenton 
Floyd  Tdkneb,  Appellant,  v.  William  Plimley,  Commis- 
sioner of  Jurors  for  the  City  and  County  of  New  York, 
Respondent. 

People  ex  rel.  Turner  v.  Plimley,  8  App.  Div.  828,  affirmed. 
(Submitted  October  5,  1806;  decided  October  20,  1896.) 

Appeal  from  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  made  July  31, 
1896,  which  affirmed  an  order  of  Special  Term  denying  a 
motion  for  a  writ  of  peremptory  mandamus. 

Herbert  B.  Turner  for  appellant. 

Francis  M.  Scott  for  respondent. 

Order  affirmed,  on  opinion  below,  with  costs. 
All  concur. 


Joshua  Davis,  Appellant,  v.  Mary  Davis,  Respondent. 

Davie  v.  Dams,  4  Misc.  Rep.  454,  affirmed. 
(Submitted  October  6,  1896;  decided  October  20,  1896.) 

Appeal  from  order  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  Buffalo,  made  May  22,  1893,  which 
reversed  a  judgment  in  favor  of  plaintiff  entered  upon  the 
report  of  a  referee  and  granted  a  new  trial. 

Hayes,  Gearon  <&  Hibbard  for  appellant. 

Daniel  J.  Kenejick  for  respondent. 

Order  affirmed,  with  costs,  and  judgment  absolute  ordered 
for  defendant ;  no  opinion. 
All  concur. 
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16£    212        Bank,  Appellants,  v.  Lawrence  J.  Fitzgerald,  Impleaded, 
etc.,  Respondent. 

aBru'ii  v.  Fitzgerald,  6  App.  Div.  509,  affirmed. 
(Argued  October  5,  1896;  decided  October  27,  1896.) 

Appeal,  upon  questions  certified  for  review,  from  judg- 
ment of  the  Appellate  Division  of  the  Supreme  Court  in  the 
first  judicial  department,  entered  June  IS,  1896,  which 
affirmed  an  interlocutory  judgment  in  favor  of  defendant 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term, 
sustaining  a  demurrer  to  the  complaint. 

Lou  in  Mar shall  for  appellants. 

Franklin  Pierce  for  respondent. 

Judgment  affirmed,  with  costs,  on  the  opinion  l>elo\v,  and 
the  questions  answered  as  follows : 

1st.  Whether  the  amended  complaint  in  this  action  sets  forth 
a  cause  of  action  in  equity.     Answer,  no. 

fc2d.  Whether  there  has  been  an  improper  joinder  of  causes 
of  action  in  the  amended  complaint  herein.     Answer,  yes. 

Concur  —  Gray,  O'Brien,  Bartlett  and  Vann,  JJ. 

Dissent  —  Andrews,  Ch.  J.5  Haiuht  and  Martin,  J  J. 


Henry  Beraf,  Appellant,  v.  Daniel  O'Connell,  Respondent. 

Jirnm  v.  <f  C*m tit tt%  80  Hun,  431,  affirmed. 
(Argued  October  6,  1896;  decided  October  27,  1896.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  August  14, 
1S04,  which  affirmed  a  judgment  in  favor  of  defendant 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term 
dismissing  the  complaint  upon  the  merits,  and  also  from  an 
order  of  the  General  Term,  made  February  12, 1804,  granting 
a  reargument  of  the  appeal  thereto,  and  setting  aside  a  former 
order  thereof  reversing  the  judgment  appealed  from. 
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Hector  M.  Hitchhigs  for  appellant. 

CharUs  J.  Patterson  for  respondent. 

Judgment  and  order  affirmed,  with  costs ;  no  opinion. 
All  concur. 


Rosa  Flood,  Appellant,  v.  Sarah  Cain,  as  Guardian,  et  al., 
Respondents. 

Flood  v.  Cain,  78  Hun,  378,  affirmed. 

(Submitted  October  6,  1896  ;  decided  October  27,  1996.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  May 
28,  1894,  which  affinYied  a  judgment  in  favor  of  defendant 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term 
dismissing  the  complaint. 

Brooke  <&  Brooke  for  appellant. 

James  O'Neil  for  respondents. 

Judgment  affirmed,  with  costs ;  no  opinion. 
All  concur. 


Wilfred  Eames  et  al.,  Appellants,  v.  Judson  P.  Morgan  et 
al.,  Administrators,  etc.,  Respondents. 

Barnes  v.  Morgan,  77  Hun,  612,  affirmed. 

(Argued  October  6,  1896  ;  decided  October  27,  1896.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
May  23,  1894,  which  affirmed  a  judgment  in  favor  of  defend- 
ants entered  upon  a  decision  of  the  court  on  trial  at  Special 
Term  dismissing  the  complaint. 

William  Kernan  for  appellants. 

Watson  M.  Rogers  for  respondents. 

Judgment  affirmed,  with  costs  ;  no  opinion. 

All  concur,  except  Martin  and  Vann,  JJ.,  not  sitting. 


574  MEMORANDA. 

Catherine  E.   Pawling,    as    Administratrix,    etc,,    et  at, 
Respondents,  v.  William  M.  Pawling  et  al.,  Appellants. 

Pawling  v.  Pawling,  86  Hun,  502,  affirmed. 
(Argued  October  7,  1896 ;  decided  October  27,  1896.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  May 
17,  1895,  which  affirmed  a  judgment  in  favor  of  plaintiffs 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term. 

Edward  P.  White  for  appellants. 

Z.  S.  Westbrook  for  respondents. 

Judgment  affirmed,  with  costs ;  no  opinion. 
All  concur. 


Burdette  B.  Brown  et  ah,  Respondents,  v.  Charles  Dow  et 
al.,  Appellants. 

Brown  v.  Brawn,  79  Hun,  44,  affirmed. 

(Argued  October  8,  1896;  decided  October  27,  1896.) 

Appeal  from  judgment  of  the  General  Terra  of  the 
Supreme  Court  in  the  fifth  judicial  department,  entered  July 
13,  1894,  which  affirmed  a  judgment  in  favor  of  plaintiffs 
entered  upon  the  report  of  a  referee. 

William  H.  Henderson  for  appellants. 

Clarence  A.  Farnum  for  respondents. 

Judgment  affirmed  on  opinion  below,  with  costs. 
All  concur,  except  Haight,  J.,  not  sitting. 


MEMORANDA.  575 

Martin  D.  Chace,  Respondent,  v.  Warsaw  Water  Works 
Company,  Appellant. 

Chace  v.  Warsate  W.  W.  Co.,  79  Hun,  151,  affirmed. 
(Argued  October  8,  1896;  decided  October  27,  1896.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fifth  judicial  department,  entered  June 
28,  1894,  which  affirmed  a  judgment  in  favor  of  plaintiff 
entered  upon  the  report  of  a  referee,  but  suspended  for  six 
months  the  operation  of  an  injunction  granted. 

Eugene  M.  BartUtt  for  appellant. 

Charles  D.  JTewton  for  respondent. 

Judgment  affirmed,  with  costs,  hut  the  operation  of  the 
injunction  is  suspended  for  six  months,  on  the  opinion  of 
Bradley,  J.,  below. 

All  concur,  except  IIaioht,  J.,  not  sitting. 


Francis  H.  Beromann  et  ah,  Respondents,  v.  Hamilton  H. 
Salmon  et  ah,  Executors,  etc.,  Appellants. 

Bergmann  v.  Salmon,  79  Hun,  456,  affirmed. 
(Argued  October  8,  1896;  decided  October  27,  1896.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
August  6,  1894,  which  modified  and  as  modified  affirmed  a 
judgment  in  favor  of  plaintiffs  entered  upon  a  decision  of  the 
court  on  trial  at  Special  Term. 

Edward  W.  S.  Johnston  for  appellants. 

Lloyd  Melt.  Garrison  for  respondents. 

Judgment  affirmed,  with  costs,  on  opinion  below. 
All  concur. 


576  MEMORANDA. 

Peter  M.  Wilson,  Respondent,  v.  The  New  York  Elevated 
Railroad  Company  et  al.,  Appellants. 

Wilson  JST.  Y.  El.  R.  R.  Co.,  9  Misc.  Rep.  657,  affirmed. 
(Argued  October  9,  1896;  decided  October  27,  1896.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  September  11,  1894, 
which  affirmed  a  judgment  in  favor  of  plaintiff  entered  upon 
a  decision  of  the  court  on  trial  at  Special  Term. 

William  IL  Godden  for  appellants. 

Ira  I).  Warren  for  respondent. 

Judgment  affirmed,  with  costs  ;  no  opinion. 
All  concur. 


Phillip  Wolff  et  al.,  Respondents,  v.  Paul  Kuhne, 
Appellant. 

Wolff  v.  Kuhne,  78  Hun,  613,  affirmed. 

(Argued  October  9,  1896;  decided  October  27,  1896.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  May  23,  1894, 
which  affirmed  a  judgment  in  favor  of  plaintiffs  entered  upon 
the  report  of  a  referee. 

Siutt  Carl  Kapjf  for  appellant. 

William  3f.  Mullen  for  respondents. 

Judgment  affirmed,  with  costs ;  no  opinion. 
All  concur. 


Stephen  G.  Condit.  Appellant,  v.  Charles  Wahlig  et  al., 
Respondents. 

Condit  v.  Wahlig,  79  Hun,  613,  affirmed. 

(Argued  October  9   1896;  decided  October  27,  1896.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  August  6, 1S94, 
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which  affirmed  a  judgment  in  favor  of  defendant  entered 
upon  a  decision  of  the  court  on  trial  at  Special  Term. 

Joseph  H.  Hayes  for  appellant. 

B.  F.  Einstein  for  respondents. 

Judgment  affirmed,  with  costs ;  no  opinion. 
All  -concur. 


Robert  Went,  Appellant,  v.  The  Methodist  Protestant 
Church  of  Williamsburgh,  Kings  County,  et  al.,  Respond- 
ents. 

Went  v.  Methodist  Protestant  Church,  80  Hun,  266,  affirmed. 
(Argued  October  9,  1896;  decided  October  27,  1896.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
September  7,  1894,  which  reversed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term  and  dismissed  the  complaint, 

H.  F.  Lawrence  for  appellant. 

William  Erdman  for  respondents. 

Judgment  affirmed,  with  costs,  on  opinion  below. 
All  concur. 


Ira  C.  Blasier,  Appellant,  v.  The  New  York  Central  and 
Hudson  River  Railroad  Company,  Respondent. 

Blasier  v.  N.  Y.  C  <&  H.  R.  R.  R.  Co.,  80  Hun,  601,  affirmed 
(Argued  October  12,  1896;  decided  October  27,  1896.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
July  23,  1894,  which  affirmed  a  judgment  in  favor  of  defend- 
ant entered  upon  a  decision  of  the  court  on  trial  at  Circuit 
granting  a  nonsuit.  ^g 
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M.  F.  Driscoll  for  appellant. 

Frank  Hiscock  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
All  concur. 


Asbury  Lester,  Appellant,  v.  The  Mayor,  Aldermen  and 
Commonalty  of  the  City  of  New  York,  Respondent. 

Later  v.  Mayor,  etc.,  of  N".  F.,  79  Hun,  479,  affirmed. 
(Argued  October  13,  1896;  decided  October  27,  189&) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
August  10,  1894,  which  affirmed  a  judgment  in  favor  of 
defendant  entered  upon  a  decision  of  the  court  on  trial  at 
Circuit  dismissing  the  compiaint. 

James  A .  DeeHng  for  appellant. 

Francis  M.  Scott  for  respondent. 

Judgment  affirmed,  with  costs,  on  the  ground  that  plaintiff 
established  no  cause  of  action  on  the  merits ;  no  opinion. 
All  concur. 


'di67     88|       Otto  Cook,  Appellant,  v.  The  Mayor,  Aldermen  and  Com- 
monalty of  the  City  of  New  York,  Respondent. 

Cook  v.  Mayor,  etc.,  of  N.  T.,  9  Misc.  Rep.  888,  affirmed. 
(Argued  October  13,  1896;  decided  October  27,  1896.) 

Appeal  from  judgment  of  the  General  Tenn  of  the  Superior 
Court  of  the  city  of  New  York,  entered  July  12,  1894,  which 
affirmed  a  judgment  in  favor  of  defendant  entered  upon  a 
decision  of  the  court  at  a  Trial  Term  dismissing  the  complaint. 

0.  P.  Buel  for  appellant. 

Francis  M.  Scott  for  respondent. 

Judgment  affirmed,  with  costs  ;  no  opinion. 
All  concur. 
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Engelbeet  Hardt  et  al.,  Respondents,  v.  Joseph  Lilianthal, 
Impleaded,  etc.,  Appellant. 

Hardt  v.  Schwab,  72  Hun,  109,  affirmed. 

(Argued  October  13,  1896;  decided  October  27,  1896.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  October  28, 1893, 
which  affirmed  an  interlocutory  and  a  final  judgment  in  favor 
of  plaintiffs  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

Samuel  Greenbaum  for  appellant. 

Alex.  Bhimensteil  for  respondents. 

Judgment  affirmed,  with  costs,  on  opinion  below. 
All  concur. 

William  S.  Williams,  Appellant,  v.  Robert  E.  Lindblom, 
Impleaded,  etc.,  Respondent. 

Reported  below,  90  Hun,  870. 

(Argued  October  5,  1896;  decided  October  27,  1896.) 

This  was  a  motion  to  dismiss  the  appeal  herein. 

Z.  A.  Gould  for  motion. 

J.  Murray  Mitchell  opposed. 

Granted,  without  costs. 


Lawrence  Mullen,  Respondent,  v.  The   Town   of  Rock- 
land, Appellant. 

Mem.  of  decision  below,  5  App.  Div.  625. 

(Argued  October  19,  1896;  decided  October  27,  1896.) 

This  was  a  motion  to  dismiss  the  appeal  herein. 

George  II.  Carpenter  for  motion. 

T.  F.  Bush  opposed. 

Granted,  with  costs. 


580  MEMORANDA. 

Charles  F.  Pond,  as  Receiver,  Respondent,  v.  The  Sala- 
manca National  Bank,  Appellant. 

Mem.  of  decision  below,  5  App.  Div.  619. 

(Argued  October  19,  1896;  decided  October  27,  1896.) 

This  was  a  motion  to  dismiss  the  appeal  herein. 

James  Breck  Perkins  for  motion. 

James  G.  Johnson  opposed. 
Granted,  with  costs. 

William  H.  Wiley,  Respondent,  v.  Edward  L.  Goodsell, 

Appellant. 

Reported  below,  8  App.  Div.  452. 

(Argued  October  19,  1896;  decided  October  27,  1896.) 

This  was  a  motion  to  dismiss  the  appeal  herein. 

K  M.  Wright  for  motion. 

Richard  H.  Mitcfiett  opposed. 
Granted,  with  costs. 

Martha  Keery,  Appellant,  v.  John  F.  Dimon  et  aL, 
Respondents. 

Mem.  of  decision  below,  91  Hun,  642. 

(Argued  October  19,  1896;  decided  October  27,  1896.) 

This  was  a  motion  to  dismiss  or  advance  the  appeal  herein. 
Austen  O.  Fox  for  motion. 
Theodore  II.  Friend  opposed 
Denied,  ten  dollars  costs. 
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I   150a681 
William  Haux,  as  Executor,  and  Mina  Haux,  as  Executrix,    '  161*  •* 
etc.,  William  Haux  and  Mina  Haux,  Respondents,  v.  The 
Dry  Dock  Savings  Institution  et  al.,  Appellants. 

Preference  on  Calendar— Code  Civ.  Proc.  §  791,  Subd.  5.  The 
right  to  a  preference  upon  the  calendar,  given  by  subdivision  5  of  section 
791  of  the  Code  of  Civil  Procedure,  when  a  person,  in  one  of  the  capaci- 
ties mentioned  therein,  is  the  sole  plaintiff  or  sole  defendaut,  does  not 
extend  to  a  case  where  the  same  person  is  joined  as  a  party  in  his  indi- 
vidual capacity  as  well  as  in  the  prescribed  capacity. 

(Argued  October  19,  1896;  decided  October  27,  1896.) 

This  was  a  motion  to  prefer  the  appeal  herein,  under  sub- 
division 5  of  section  791,  Code  of  Civil  Procedure. 

Patrick  J.  O'JBieme  for  appellants. 

Ferdinand  Eidmany  Jr.,  for  respondents. 

Memorandum.  A  party  is  only  entitled  to  a  preference  upon 
the  calendar,  under  subdivision  5  of  section  791  of  the  Code 
of  Civil  Procedure,  where,  in  one  of  the  capacities  mentioned 
therein,  he  is  the  sole  plaintiff  or  the  sole  defendant.  Here 
other  persons  are  joined  as  plaintiffs  with  the  executor  and 
executrix,  and  while  those  persons  may  be  the  executor  and 
executrix,  suing  in  their  individual  capacities,  that  fact  will 
not  serve  to  bring  the  case  within  the  preference  as  accorded 
by  the  Code.  What  is  mentioned  with  respect  to  the  subject 
of  the  action  does  not  warrant  us  in  advancing  the  cause  for 
a  hearing. 

The  motion  is  denied,  but  without  costs  to  either  party. 

All  concur. 

Motion  denied.         

I    160b68l| 

Florence  A.  Smith,  Appellant,  v.  The  City  of  Rochester,   I  isa    26\ 
Respondent. 

Smith  v.  City  of  Rochester,  79  Hun,  174,  affirmed. 
(Argued  October  14,  1896;  decided  October  80,  1896.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court    in   the  fifth    judicial  department,  entered 
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July  25,  1894,  which  affirmed,  on  exceptions  ordered  to  be 
heard  in  the  first  instance  at  General  Term,  an  order  of  the 
court  on  trial  at  Circuit  granting  a  nonsuit,  and  directed  judg- 
ment in  favor  of  defendant. 

Walter  S.  Hubbett  for  appellant. 

A.  J.  Rodenbeck  for  respondent. 

Judgment  affirmed  with  costs,  on  opinion  below. 
All  concur,  except  Haight,  J.,  not  sitting. 


Anna  D.  Ritter,  Respondent,  v.  Fannie  A.  Devine  et  al., 

Appellants. 

Bitter  v.  Devine,  80  Hun,  803,  affirmed. 

(Argued  October  14,  1896;  decided  October  30,  1896.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court,  in  the  second  judicial  department,  entered 
July  31, 1894,  which  affirmed  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term. 

K  II  Benn  for  appellants. 

Raphael  J.  Moses  for  respondent. 

Judgment  affirmed,  with  costs,  on  opinion  below. 
All  concur. 


Henry  Reens,  Respondent,  v.  The  Mail  and  Express  Pub- 
lishing Company,  Appellant. 

Reens  v.  Mail  <§  Express  Pub.  Co.,  10  Misc.  Rep.  122,  affirmed. 
(Argued  October  14  1896;  decided  October  30,  1896.) 

Appeal  from  judgment  of  the  General  Term  of  the  Court 
of  Common  Pleas  for  the  city  and  county  of  New  York, 
entered  November  5,  1894,  which  affirmed  a  judgment  in 
favor  of  plaintiff  entered  upon  a  verdict,  aud  also  affirmed  an 
order  denying  a  motion  for  a  new  trial. 
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William  Irwin  for  appellant. 

Edgar  J.  Nathcm  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
All  concur,  except  Gray,  J.,  not  voting. 


Lewis  S.  Samuel,  Appellant,  v.  The  Fidelity  and  Casualty 
Company  of  New  York,  Respondent. 

Samuel  v.  Fidelity  &  Casualty  Co.,  76  Hun,  808,  affirmed. 
(Argued  October  15,  1896;  decided  October  80,  1896.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  March  29, 
1894,  which  reversed  a  judgment  in  favor  of  plaintiff  entered 
upon  a  verdict  directed  by  the  court  and  directed  judgment 
for  the  defendant  dismissing  the  complaint. 

Raphael  J.  Moses  for  appellant. 

P.  S.  Dudley  for  respondent. 

Judgment  affirmed,  with  costs,  on  opinion  below. 
All  concur. 


The  D.  G.  Burton  Company,  Eespondent,  v.  Stuart  W. 
Cowan  et  al.,  Appellants,  and  Edward  W.  Heinsohn  et  al., 
Respondents. 

Burton  Go.  v.  Cowan,  80  Hun,  392,  affirmed. 
(Argued  October  16,  1896;  decided  October  80,  1896.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  September 
15,  1894,  which  affirmed  a  judgment  in  favor  of  plaintiff 
entered  upon  the  report  of  a  referee. 

Walter  R.  Beach  for  appellants. 

Joseph  S.  Wood  for  respondents. 

Judgment  affirmed,  with  costs,  on  opinion  below. 
All  concur. 
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155 5gjj  John  P.  McCormick,  Respondent,  v.  The  Brooklyn  Crnr 

Case!     i  Railroad  Company,  Appellant. 

j  77  AD  167!  '     rr^ 

McCormick  v.  Brooklyn  City  B.  B.  Co.,  10  Misc.  Rep.  8,  affirmed. 
(Argued  October  16,  1896;  decided  October  80,  1896.) 

Appeal  from  judgment  of  the  General  Term  of  the  City 
Court  of  Brooklyn,  entered  October  26,  1894,  which  affirmed 
a  judgment  in  favor  of  plaintiff  entered  upon  a  verdict. 

Albert  C.  Tennant  for  appellant. 

James  D.  Bell  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:  Andrews,  Ch.  J.,  O'Brien,  Bartlett  and  Mar- 
tin, J  J. 

Dissent :  Haioht  and  Vann,  JJ. 
Not  sitting :  Gray,  J. 


Henry  H.  Fowler  et  al.,  Appellants,  v.  Zillah  H.  Wood, 
Impleaded,  etc.,  Respondent. 

Fowler  v.  Wood,  78  Hun,  804.  affirmed. 

(Argued  October  16,  1896;  decided  October  30,  1896.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  August  9, 
1894,  which  reversed  a  judgment  in  favor  of  plaintiffs,  entered 
upon  a  decision  of  the  court  on  trial  at  Special*  Term  and 
granted  a  new  trial. 

William  Z.  Snyder  for  appellants. 

A.  J.  Adams  for  respondent. 

Order  affirmed,  with  costs,  and  judgment  absolute  ordered 
against  the  plaintiffs  on  the  stipulation,  on  opinion  below. 
All  concur. 


MEMORANDA.  585 

The  People  of  the  State  of  New  York  ex  rel.  The 
Manhattan  Railway  Company,  Appellant,  v.  Edward  P. 
Barker  et  al.,  as  Commissioners  of  Taxes  and  Assess- 
ments of  the  City  and  County    f  New  York,  Respondents. 

Re-argument  ordered  October  30,  1896,  with  leave  to 
argue  orally,  only  as  to  whether  that  clause  of  the  Constitu- 
tion which  provides  that  "No  unanimous  decision  of  the 
Appellate  Division  that  there  is  evidence  supporting  or  tend- 
ing to  sustain  a  finding  of  fact  or  a  verdict  not  directed  by 
the  court,  shall  be  reviewed  by  the  Court  of  Appeals,"  is 
applicable  to  this  appeal. 


Jane  A.  Baker  et  al.,  Respondents,  v.  Thomas  Brown  et  al., 

Appellants. 

(Submitted  October  26,  1896;  decided  October  80,  1896.) 

Motion  for  re-argument  denied,  without  costs.     (See  ante} 
p.  567.) 
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INDEX. 


ACCESS. 
See  Easements,  1,  2. 

ACCOMPLICE. 
See  Evidence,  10. 

ADMISSIONS. 
See  Evidence,  12. 

AGREEMENT. 
See  Contract. 

ALBANY  (CITY  OF). 
See  Constitutional  Law,  8,  9. 

APPEAL. 

1.  Appeal  to  Court  of  Appeals  from 
Order  Granting  Areto  Trial.  An 
appeal  does  not  lie  to  the  Court 
of  Appeals  from  an  order  of  Gen- 
eral Term  reversing,  upon  the 
law,  a  judgment  and  an  order 
denying  a  motion  for  a  new  trial, 
in  an  action  tried  bv  a  jury,  where 
the  motion  raised  the  question 
whether  the  verdict  was  against 
the  weight  of  evidence.  &es  v. 
Edison  Gen.  El.  Go.  87 

2.  Appellate  Jurisdiction  not  Con- 
ferred by  Stipulation.  The  Court 
of  Appeals  cannot  be  empowered 
by  stipulation  of  parties  to  enter- 
tain an  appeal  not  within  its 
statutory  jurisdiction.  Id. 

3.  Non  appealability  of  Order  Grant- 
ing New  Trial —  Withdrawal  of 
Appeal.  On  the  trial  of  an  action 
brought  by  an  administrator  to 
recover  damages  for  the  death  of 
his  intestate  through  the  negli- 
gence of  the  defendant,  the  plain- 
tiff recovered  a  verdict,  and  the 
defendant  thereupon  moved  for 


a  new  trial  on  the  grounds  that 
the  verdict  was  excessive,  con- 
trary to  the  evidence  and  contrary 
to  law.  The  motion  was  denied, 
and  judgment  entered  upon  the 
verdict.  The  defendant  appealed 
to  the  General  Term  from  the 
judgment  and  from  the  order 
denying  the  motion  for  a  new 
trial.  The  General  Term  re- 
versed the  judgment  and  order 
"upon  the  law,"  and  granted  a 
new  trial.  From  the  order  of 
General  Term  the  plaintiff  ap- 
pealed to  the  Court  of  Appeals, 
with  a  stipulation  for  judgment 
absolute  in  case  of  affirmance. 
The  defendant  stipulated  to  waive 
any  objection  to  the  appealability 
of  the  order.  Held,  that  the  Court 
of  Appeals  was  not  authorized  to 
entertain  the  appeal;  but  that, 
instead  of  dismissing  it,  the  ap- 
peal should,  under  the  peculiar 
circumstances  of  the  case,  be  per- 
mitted to  be  withdrawn,  without 
costs.  Id. 

4.  Order  in  Action  for  Dissolution 
of  Corporation,  for  Payment  of 
Claim  of  Creditor  by  Receiver,  not 
Appealable  to  Court  of  Appeals — 
Constitution,  Art.  6,  §  9 — Code 
Civ.  Proc.  §  190.  An  order  of  the 
Appellate  Division  of  the  Supreme 
Court, affirming  an  order  of  Special 
Term  directing  the  permanent  re- 
ceiver of  an  insolveut  domestic 
corporation,  appointed  by  a  final 
judgment  in  an  action  brought  by 
the  attorney-general  for  the  disso- 
lution of  the  corporation,  to  pay, 
out  of  the  fund  in  his  hands,  the 
claim  of  a  creditor  of  the  corpora- 
tion (as,  e.  g.,  a  judgment  re- 
covered by  the  receiver  of  a  de- 
cedent's estate  against  the  corpo- 
ration through  its  receiver),  made 
upon  an  application  bv  the  cred- 
itor in  the  action  for  dissolution, 
is  not  an  order  finally  determining 
an  action  or  special  proceeding, 
and,  hence,  by  force  of  section  9 
of  article  6  of  the  Constitution 
and  section  190  of  the  Code  of 
Civil  Procedure,  is  not  appeahble 


588 


INDEX. 


as  of  right  to  the  Court  of  Ap- 
PeopU  v.  Am.  L.   <fc    Tr. 


peals. 
Co. 


117 


5.  Practice  —  Question  of  Law  Certi- 
fied to  Court  of  Appeals.  An  ap- 
peal from  the  interlocutory  judg 
ment  or  order  which  decided  the 
question,  while  not  reviewable  of 
itself,  is  proper  to  enable  the 
Court  of  Appeals  to  entertain  a 
question  of  law  certified  to  it  by 
the  Appellate  Division  of  the  Su- 
preme Court  for  decision.  Bank 
of  Metropolis  v.  Faber.  200 

6.  Submission  of  Controversy  —  Facts 
Not  in  Submission.  On  appeal 
from  a  judgment  rendered  upon 
the  submission  of  a  controversy, 
the  Court  of  Appeals  cannot  as- 
sume the  existence  of -facts  not 
incorporated  in  the  submission, 
for  the  purpose  of  reversing  or 
adding  to  the  judgment.  Le  Mar- 
c/tant  v.  Moore.  209 

7.  Denial  of  Motion  for  Nonsuit  — 
Question  of  Sufficiencyof  Evidence 
to  Support  Verdict.  The  effect,  on 
appeal,  of  exceptions  in  an  action 
of  negligence  tried  by  a  jury  to 
the  denial  of  motions  for  a  non- 
suit on  the  grounds  that  there 
was  no  proof  of  the  defendant's 
negligence,  or  of  the  defendant's 
knowledge  of  the  danger,  or  erf 
the  plaintiff's  freedom  from  negli- 
gence, is  to  raise  only  the  ques- 
tion whether  there  was  sufficient 
evidence  to  sustain  the  verdict. 
Szuchy  v.  H.  C.  &  I.  Co.  219 

8.  Frivolous  Exceptions  as  to  Evi- 
dence. Exceptions  to  rulings  upon 
the  admission  and  rejection  of  evi 
dence,  in  an  action  tried  by  a  j  ury, 
which  appear  from  a  mere  inspec- 
tion of  the  record  to  be  without 
merit  and  frivolous,  present  no 
question  of  law  that  can  be  re- 
viewed by  the  Court  of  Appeals. 

Id. 

9.  Decision  of  Appellate  Division 
that  there  is  Evidence  Supporting 
Verdict.  The  provision  of  the 
Constitution  (Art.  6,  §  9)  and  of 
the  Code  of  Civil  Procedure 
(§  191),  that  "  no  unanimous  de- 
cision of  the  Appellate  Division  of 
the  Supreme  Court  that  there  is 
evidence,  supporting  or  tending 


to  sustain  *  *  *  a  verdict  not 
directed  by  the  court,  shall  be  re- 
viewed by  the  Court  of  Appeals/' 
is  final  and  conclusive;  and  the 
Court  of  Appeals  is  without  juris- 
diction to  review  such  a  decision, 
even  if  the  trial  court  erred  in 
holding  that  the  evidence  was  suf- 
ficient to  require  the  submission 
of  the  case  to  the  jury  and  the 
Appellate  Division  was"  wrong  in 
deciding  that  the  evidence  sus- 
tained the  verdict.  Id. 

10.  Motion  for  Nonsuit,  upon  Insuf- 
ficiency of  Evidence  —  Question  of 
Law.  The  denial  of  a  motion  for 
a  nonsuit  based  upon  the  insuffi- 
ciency of  the  evidence  does  not 
present  a  question  of  law  which 
will  authorize  the  Court  of  Ap- 
penis  to  review  a  case*  on  appeal 
in  which  the  Appellate  Division 
has  unanimously  decided  that 
there  was  evidence  supporting  the 
verdict.  Id. 

11.  Action  for  Personal  Injuries— 
Constitutionality  of  Cliap.  559, 
Laws  o/1896,  Code  Civ.  Proc.  §  191. 
The  provision  of  chapter  559, 
Laws  of  1896  (amending  section 
191  of  the  Code  of  Civil  Procedure) 
which  prohibits  appeals  as  of  right 
to  the  Court  of  Appeals  from  judg- 
ments of  affirmance  in  actions  for 
personal  injuries,  when  the  de- 
cision of  the  Appellate  Division 
of  the  Supreme  Court  is  unan- 
imous, is  expressly  authorized  by 
the  Constitution.  Crovenov.  Au. 
Ave.  R  R.  Co.  225 

12.  Act  Prohibiting  Appeal —  Tims 
of  Taking  Effect.  As  the  right 
of  appeal  to  the  Court  of  Ap- 
peals is  created  by  law,  and 
is  not  an  inherent  or  natural 
right,  it  is  not  unjust  to  apply  to 
a  statute  prohibiting  that  right  in 
certain  classes  of  cases  the  general 
rule  that,  in  the  absence  of  evi- 
dence as  to  the  precise  time  when 
it  was  approved,  an  act  which 
contains  a  provision  that  it  shall 
take  effect  immediately  operates 
during  the  entire  day  of  its  ap- 
proval. Id. 

18.  Laws  of  1896,  Chap.  559— Pro- 
hibition of  Right  of  Appeal  in 
Actions  for  Personal  Injuries 
—  Time  of    Taking   Effect.    The 
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act  (Laws  of  1806,  chap.  559) 
approved  May  12,  1896,  which 
prohibits  appeals  as  of  right  to 
the  Court  of  Appeals  from  judg- 
ments of  affirmance  "hereafter 
rendered "  in  actions  for  personal 
injuries,  when  the  decision  of  the 
Appellate  Division  of  the  Su- 
preme Court  is  unanimous,  and 
which  contains  a  provision  that  it 
shall  take  effect  immediately,  is, 
in  the  absence  of  proof  that  it  was 
not  approved  before  the  judgment 
appealed  from  was  entered^  pre- 
sumed to  have  taken  effect  at  the 
commencement  of  the  day  on 
which  it  was  approved;  and  hence, 
in  the  absence  of  such  proof,  the 
act  applies  to,  and  cuts  off  the 
right  of  appeal  from,  such  a  judg- 
ment entered  on  the  day  the  act 
was  approved.  Id. 

14.  Findings  of  Fact.  Where  there 
is  any  evidence  to  support  them, 
findings  of  fact  by  the  trial  court, 
affirmed  by  the  General  Term, 
cannot  be  reviewed  by  the  Court 
of  Appeals.     White  v.  Benjamin. 

258 

15.  Discretionary  Orders,  An  order 
of  the  General  Term  affirming  an 
order  of  the  Special  Term  denying 
a  motion  for  a  new  trial  on  the 
ground  of  newly-discovered  evi- 
dence merely,  is  an  order  resting 
in  discretion  and  not  reviewable  by 
the  Court  of  Appeals.  Id. 

16.  Action  for  Personal  Injuries  — 
Laws  of  Vm,  Chap.  559;  Code  Civ. 
Proc.  §  191.  A  decision  or  memo- 
randum of  decision  of  the  Appel- 
late Division  of  the  Supreme 
Court  is  not  a  judgment;  and 
chapter  559,  Laws  of  1896,  amend- 
ing section  191,  Code  of  Civil  Pro- 
cedure, by  limiting  appeals  from 
a  judgment  of  affirmance  in  actions 
to  recover  damages  for  personal 
injuries  where  the  decision  is 
unanimous,  applies  to  a  judgment 
entered  subsequent  to  its  passage 
although  the  decision  upon  which 
it  was  entered  was  made  prior 
thereto.  Niend&rff  v.  Mann,  R. 
Co.  276 

17.  Motion  to  Intervene  in  Mandamus 
Proceedings — Discretionary  Order. 
The  rules  relating  to  discretionary 
orders  in  actions  apply  with  refer- 


ence to  proceedings  by  mandamus; 
and  an  order  refusing  a  motion  for 
leave  to  intervene  as  a  party  in 
mandamus  proceedings,  resting, 
as  it  does,  in  the  sound  discretion 
of  the  Supreme  Court,  is  not  re- 
viewable by  the  Court  of  Appeals. 
In  re  Bohnet  v.  Mayor,  etc.        279 

18.  Exercise  of  Power  under  §§  528, 
542,  Code  Crim.  Proc.  However 
great  the  latitude  of  power  con- 
ferred upon  the  Court  of  Appeals 
by  the  statute  (Code  Crim.  Proc. 
§§  528.  542)  in  the  review  of  cap- 
ital cases,  to  order  new  trials,  that 
power  is  not  called  into  exercise 
by  the  appearance  of  some  error 
in  the  conduct  of  the  trial,  which 
no  exception  pointed  out;  unless 
the  substantial  rights  of  the  ac- 
cused can  be  seen  to  have  been 
affected  by  it,  and,  therefore,  jus- 
tice demands  another  trial.  reo- 
pie  v.  Hoch,  291 

19.  Inability  of  Court  of  Appeals  to 
Correct  a  Record.  The  Court  of 
Appeals  has  no  power  to  correct  a 
record  transmitted  to  it  for  re- 
view, even  though  the  steno- 
grapher of  the  trial  court  submits 
an  affidavit  stating  that  his  notes 
of  the  trial  were  incorrectly 
printed.  Id, 

20.  Review  of  Action  of  Trial  Judge 
in  Resettling  Findings.  The  Court 
of  Appeals  has  no  power  to  re- 
view, upon  an  appeal  taken  from 
the  judgment  of  the  General  Term 
in  an  action  tried  by  the  court, 
and  governed  by  the  Constitution 
and  Code  as  they  existed  in  1894, 
alleged  acts  of  the  trial  judge  in 
changing  and  resettling  the  find- 
ings of  iact  after  decision  filed  and 
judgment  entered,  where  the  rec- 
ord fails  to  show  any  motion  for 
a  resettlement  of  the  case,  or  to 
strike  the  alleged  changes  from 
the  record,  and  no  order  on  the 
subject  was  entered  or  appealed 
from,  and  the  question  was  not 
brought  before,  or  passed  upon 
by,  the  General  Term.  Bigelaw 
v.  Davol,  327 

21.  Record  not  Affected  by  Opinions 
in  the  Case  —  Review  of  Exceptions, 
Taken  at  Jury  Trial,  in  Absence 
of  Certificate  of  Complctene**  of 
Etidence.     The  opinions   of   the 
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courts  below  form  no  part  of 
the  record;  and  when  there  is 
nothing  in  the  record  before  the 
Court  of  Appeals,  upon  an  appeal 
from  a  judgment  of  affirmance  in 
an  action  tried  by  ajury,  to  show 
that  the  General  Term  did  not 
pass  upon  exceptions  taken  by 
the  appellant  to  rulings  of  the 
trial  judge,  the  questions  of  the 
correctness  of  the  rulings  ex- 
cepted to  are  before  the  Court  of 
Appeals  for  determination,  al- 
though it  appears  by  the  opinion 
of  the  General  Term  that,  because 
of  the  absence  of  a  certificate 
showing  tfeat  the  case  contained 
all  the  evidence,  or  all  the  evi- 
dence upon  the  questions  sought 
to  be  reviewed,  it  declined  to 
examine  such  exceptions.  Rosen- 
stein  v.  Fox.  354 

22.  Code  Civ.  Proc.  §992  —  Excep- 
tions —  Certificate  of  Completeness 
of  Evidence.  Section  992  of  the 
Code  of  Civil  Procedure,  which 
forbids  exceptions  to  rulings  upon 
questions  of  fact  in  actions  tried 
by  the  court  or  a  referee,  and 
which  consequently  furnishes  a 
reason  for  requiring  a  certificate 
as  to  the  completeness  of  the  evi- 
dence in  a  case  on  appeal  in  such 
actions,  has  no  application  to  an 
action  tried  by  a  jury.  Id. 

23.  Certificate  of  Completeness  of  Evi- 
dence, not  Required  in  Action  Tried 
by  Jury.  A  certificate  that  the 
case  on  appeal  contains  all  the 
evidence,  or  all  the  evidence 
upon  the  questions  sought  to  be 
reviewed,  is  not  required  in  an 
action  tried  by  a  jury  to  entitle 
the  appellant  to  a  review  of  ex- 
ceptions to  the  rulings  of  the  trial 
judge,  or  to  his  charge,  although 
based  upon  the  absence  or  insuffi- 
ciency of  the  evidence;  and  in 
such  an  action  it  must  be  assumed 
that  the  respondent  procured  to 
be  inserted  in  the  case  all  the  tes- 
timony he  regarded  as  essential  to 
sustain  the  rulings  and  charge  of 
the  court.  Id. 

24.  Order  Granting  New  Trial  on 
Exceptions  —  Constitution,  Art.  6, 
§ 9—  Code  Civ.  Proc.  §  1022.  An 
order  granting  a  new  trial  on  ex- 
ceptions, within  the  meaning  of 
the    clause   of   the    Constitution 


(Art.  6,  §  9)  which  authorizes 
appeals,  as  of  right,  to  the  Court 
of  Appeals,  from  orders  of  the 
Appellate  Division  of  the  Supreme 
Court,  '•  granting  new  trials  on 
exceptions,  where  the  appellants 
stipulate  that  upon  affirmance 
judgment  absolute  shall  be  ren- 
dered against  them,"  may  be 
founded  on  an  exception  filed,  as 
provided  by  the  Code  of  Civil 
Procedure  (§  1022),  to  a  decision 
which  does  not  state  separately 
the  facts  found.  Otten  v.  Mann. 
R.  Co.  395 

25.  Appeals  from  Orders  Granting 
New  Trial.  An  appeal  from  an 
order  of  reversal  of  the  Appellate 
Division,  made  hy  a  divided  vote, 
granting  a  new  trial,  on  exception 
filed,  in  an  action  tried  by  the  court 
or  a  referee,  and  stating  that  it  is 
upon  questions  of  fact,  or  ques- 
tions of  fact  and  law,  raises  a  ques- 
tion of  law  as  to  whether  there  was 
any  evidence  to  support  the  view 
of  the  Appellate  Division,  and 
if  there  i3  no  material  question  of 
fact  appearing  in  the  record,  the 
Court  of  Appeals  has  power  to 
review ;  but  if  it  appears  that  there 
was  any  material  and  contro- 
verted question  of  fact,  and, 
hence,  that  the  Appellate  Division 
had  power  to  reverse  upon  the 
facts,  its  decision  is  final,  and  the 
Court  of  Appeals  must,  by  force 
of  the  restriction  of  its  jurisdic- 
tion to  the  review  of  questions 
of  law,  affirm  the  order  or  dismiss 
the  appeal  therefrom.  Id. 

26.  Elevated  Railroad  Action— Ap- 
peal from  Order  Granting  New 
Trial  —  Question  of  Excess  of  In- 
jury over  Benefits.  When,  in  oneof 
the  usual  actions  against  an  ele- 
vated railroad  company  for  an  in- 
junction and  damages,  the  Special 
Term  decides  that  the  railroad  has 
inflicted  no  injury  upon  the  prop- 
erty of  the  plaintiff  when  the 
benefits  are  taken  into  account,  and 
dismisses  the  complaint  by  a 
decision  which  does  not  state  the 
facts  separately,  and  the  plaintiff 
files  an  exception  to  the  decision, 
an  appeal  to  the  Court  of  Appeals 
from  an  order  of  the  Appellate 
Division,  not  made  by  unanimous 
vote,  reversing  the  judgment  and 
granting  a  new  trial  "  upon  ques- 
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tions  of  fact  and  law/'  raises  the 
question  whether  there  was  any 
substantial  evidence  of  excess  of 
injury;  and  if  an  examination  of 
the  record  discloses  any  evidence 
which  shows  that  a  question  of 
fact  was  presented  for  determina- 
tion, the  decision  of  the  Appel- 
late Division  is  final,  and  the  ap- 
peal therefrom  will  be  dismissed. 

Id. 

27.  Undertaking  on  Appeal  from  Or- 
der Denying  New  Trial  not  a  Stay 
of  Execution  —  Code  Civ.  Proc. 
§§  1351, 1352.  The  giving  of  an  un- 
dertaking, in  the  form  prescribed 
by  law  for  the  stay  of  execution, 
upon  an  appeal  to  the  General 
Term  from  an  order  denying  a 
motion  for  a  new  trial,  and  not 
from  the  judgment  in  the  action, 
does  not,  by  force  of  the  statute 
(Code  Civ.  Proc.  §§  1351,  1352), 
operate  as  a  stay  of  proceedings 
upon  the  judgment,  without  an 
order  of  the  court  or  a  judge  to 
that  effect.    Carter  v.  Hodge.    532 

28.  Ineffectual  Undertaking  not  En- 
forceable. A  voluntary  undertak- 
ing, given  by  the  appellant  upon 
an  appeal  to  the  General  Term 
from  an  order  denying  a  motion 
for  a  new  trial,  without  an  order 
staying  proceedings  upon  the 
judgment  in  the  action  by  rea- 
son thereof,  and,  therefore,  inef- 
fectual to  accomplish  that  pur- 
pose, is  not  enforceable  by  the 
respondent  even  as  a  common-law 
contract,  where  he  has  not  for- 
borne proceedings  for  the  collec- 
tion of  the  judgment  on  the  faith 
of  the  undertaking,  and  there  is 
nothing  from  which  a  mutual 
agreement  can  be  inferred  that 
proceedings  on  the  judgment 
should  be  stayed  in  consideration 
of  the  undertaking,  or  from  which 
a  request  for  forbearance  acted 
upon  by  the  respondent  can  be 
inferred.  Id. 

29.  Stay  of  Proceedings  without  Se- 
curity. There  is  no  statute  or 
practice  which  disables  a  court  or 
judge  from  granting,  in  his  dis- 
cretion, without  security,  a  tem- 
porary stay  of  proceedings  upon 
a  money  judgment  in  an  ordinary 
action,  pending  a  motion  therein 

Id, 


30.  Voluntary  Undertaking  not  In- 
ferentiaUy  Supported  by  Subsequent 

Temporary  Stay,  It  is  not  to  be 
inferred  that  a  judge,  in  staying 
proceedings  upon  a  money  judg- 
ment, pending  a  motion  by  the 
appellant  for  a  stay  pending  his 
appeal,  in  an  ordinary  action  in 
which  an  appeal  has  been  taken 
only  from  an  order  denying  a  mo- 
tion for  a  new  trial  upon  the  min- 
utes, was  influenced  by,  and  so 
furnished  a  consideration  for,  a 
voluntary  undertaking  theretofore 
given  upon  such  appeal.  Id. 

31.  The  Election  Law  —  Certifi- 
cates of  Nomination.  An  appeal 
lies  to  the  Appellate  Division  of 
the  Supreme  Court  from  an  or- 
der made  under  the  Election  Law 
(Laws  of  1896,  chap.  909,  §  56) 
reviewing  the  determination  of 
the  filing  officer  upon  a  contested 
certificate  of  nomination.  In  re 
Emmet.  538 

32.  Review  of  Determination  upon 
Certificate  of  Nomination — Limi- 
tation of  Time — Appellate  Divis- 
ion. The  provision  of  the  Elec- 
tion Law  (§  56),  that  an  order, 
reviewing  the  determination  of 
the  officer  with  whom  a  contested 
certificate  of  nomination  has  been 
filed,  must  be  made  on  or  before 
the  last  day  fixed  for  filing  certifi- 
cates of  nominations  to  fill  vacan- 
cies with  such  officer,  applies  only 
to  the  original  order  of  review 
provided  For  therein,  and  does 
not  limit  the  time  within  which 
the  Appellate  Division  of  the 
Supreme  Court  may  entertain  and 
adjudicate  an  appeal  from  such 
original  order.  Id. 

33.  Review  of  Interlocutory  Judg- 
ment —  Code  of  Civ.  Proc.  §§  1316, 
1350.  To  obtain  the  review  on 
the  merits,  by  the  Court  of  Ap- 
peals, of  an  interlocutory  judg- 
ment, on  an  appeal  from  a  judg- 
ment of  the  General  Term  affirm- 
ing a  final  judgment  entered 
after  an  affirmance  by  it  of  the 
interlocutory  judgment,  as  pro- 
vided by  section  1350  of  the  Code 
of  Civil  Procedure,  the  election  to 
have  the  interlocutory  judgment 
reviewed  must  be  expressed  by 
specifying  that  judgment  in  the 
notice  of  appeal,  as  required  by 
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section  1316  of  the  Code.    Rich  v. 
Manh.  R.  Co.  542 

84.  Action  Affecting  Real  Property. 
An  action  to  recover  damages  for 
injury  to  real  property  by  reason 
of  the  diversion  of  an  alleged 
natural  stream  is  not  an  action 
affecting  the  title  to  real  property, 
or  an  interest  therein  (within  the 
meaning  of  former  section  101, 
subd.  8,  of  the  Code  of  Civil  Pro- 
cedure, limiting  appeals  to  the 
Court  of  Appeals),  when  it  raises 
no  question  of  title  and  will  not 
admit  of  a  judgment  determin- 
ing or  changing  the  title  to  any 
of  the  real  estate  to  which  it 
relates.    Hill  v.  Bd.  Water  Comrs. 

547 

APPEALS,  COURT  OF. 

Bee  Appeal,  1-21,  24-26,  88,  84. 

APPELLATE  DIVISION. 

See  Appeal,  4,  5,  9-11, 13, 16,  24-26, 
31,  32. 

APPRAISAL. 

See  Insurance,  11,  13,  14. 

ASSESSMENT. 
S^Tax. 


ASSESSMENT  LIFE  INSUR- 
ANCE. 

See  Insurance,  1-7. 


ASSIGNMENT. 

See  Equity,  1. 
Insurance,  15. 


ATTACHMENT. 

1.  Code  Civ.  Proc.  §  686  —  Strict 
Construction.  Section  686  of  the 
Code  of  Civil  Procedure,  prescrib- 
ing the  grounds  for  the  issuance  of 
a  provisional  attachment  against 
property,  must  be  construed 
strictly  in  favor  of  those  against 
whom  it  may  be  employed. 
Penoyar  v.  Kelsey.  77 


2.  Ground  of  Attachment  —  False 
Statement  in  Writing  for  the  Pur- 
pose of  Procuring  Credit.  The 
clause  of  section  686  of  the  Code 
of  Civil  Procedure  which  provides 
that  an  attachment  may  issue 
where,  for  the  purpose  of  procur- 
ing credit,  or  the  extension  of 
credit,  the  defendant  has  made  a 
false  statement  in  writing  as  to  his 
financial  responsibility  or  stand- 
ing, must  be  construed  as  confining 
the  remedy  to  the  creditor  de- 
frauded, and  no  one  can  resort  to' 
it  except  those  who  pave  or  ex- 
tended credit  to  the  debtor,  rely- 
ing upon  his  statement  as  true. 
Hence,  an  alleged  false  statement 
in  writing  by  a  debtor,  which  does 
not  come  to  the  knowledge  or 
notice  of  a  creditor  until  after 
credit  has  been  given  to  the  debtor, 
is  not  sufficient  to  authorize  the 
granting  of  a  warrant  of  attach- 
ment under  such  provision.      Id. 


ATTORNEY  AND  CLIENT. 

Fund  in  Partition  Action — Share 
of  Deceased  Client.  Where  a  party 
to  a  partition  action  died  pending 
the  distribution  of  the  resulting 
fund,  and  her  share  was  paid  over 
to  her  attorney  by  the  referee, 
held,  that  the  attorney  should  be 
ordered  to  pay  the  balance  of  the 
money,  over  the  amount  on  which 
he  had  a  lien,  into  court  for  the 
heirs  of  the  deceased  party.  Baker 
v.  Brown.  567 

See  Mortgage,  2. 

BALLOT  MACHINES. 
See  Villages. 

BANKING. 

Collection  of  Draft  Deposited  with 
Unrestricted  Indorsement — Title  P>, 
and  Application  of  Proceeds.  If 
the  owner  of  a  negotiable  draft, 
payable  out  of  the  state  to  his 
order,  indorses  it  generally  to  an- 
other, with  an  oral  instruction  to 
deposit  it  for  collection,  and  the 
indorsee  thereupon  indorses  the 
draft  for  deposit  to  his  own  credit, 
and  deposits  it,  without  limitation 
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or  further  instructions, with  a  bank 
of  which  he  is  a  customer,  and  the 
bank,  merely  because  the  draft  is 
payable  out  "of  the  state,  makes  a 
"  short "  entry  thereof  in  the  cus- 
tomer's pass  book,  and  on  the  same 
day  forwards  the  draft  by  mail 
for  collection,  and  on  the  next  day 
makes  a  loan  to  the  customer  on 
his  demand  note,  under  a  written 
agreement  giving  the  bank  a  lien 
upon  all  his  property  and  securi- 
ties in  its  possession,  and  author- 
izing it  to  apply  on  all  his  existing 
or  future  obligations  all  moneys 
belonging  to  him  in  the  hands  of 
the  bank  on  deposit  or  otherwise, 
and  on  that  day  the  draft  is  col- 
lected by  the  collecting  agent  of 
the  bank,  and  on  the  same  day 
the  customer  makes  a  general  as- 
signment—  the  bank  is  entitled, 
where  no  question  of  good  faith 
exists,  to  apply  the  proceeds  of 
the  draft,  on  receipt  thereof  from 
its  agent  in  due  course  of  busi- 
ness, upon  the  customer's  note,  as 
well  against  the  person  who  in- 
dorsed the  draft  to  the  customer 
as  against  the  customer  and  his 
assignee,  in  the  absence  of  any 
notification  of  a  claim  of  owner- 
ship to  the  draft  or  its  proceeds, 
or  of  any  demand  therefor,  from 
such  indorser,  prior  to  the  collec- 
tion of  the  draft  by  the  bank's 
collecting  agent.  Hutchinson  v. 
Manh.  Co.  250 

See  Bills,  Notes  and  Checks,  5,  6. 


BILLS,   NOTES  AND  CHECKS. 

1 .  Diverted  Negotiable  Paper  — Rights 
of  Holder  far  Value.  The  rights  of 
a  holder  of  wrongfully  diverted 
negotiable  paper,  acquired  by 
him  for  value  before  due,  cannot 
be  defeated  without  proof  of  act- 
ual notice  of  the  defect  in  title,  or 
bad  faith  on  his  part  evidenced 
by  circumstances.  Cheever  v.  P., 
S.  db  L.  E.  R.  R.  Co.  59 

2.  Presumption  as  to  Relations  of 
Parties  to  Negotiable  Paper.  One 
who  takes  negotiable  paper  for 
value  before  due,  without  actual 
notice  of  any  defect  therein,  has 
the  right  to  assume  that  the  rela- 
tions to  the  paper  of  every  party 

75 


whose  name   appears   on   it  arc 
precisely  what  they  appear  to  be. 

Id. 

3.  Wrongful  Dealings  by  Officer  of 
Corporation  with  Negotiable  Corpo- 
rate Paper,  Originally  Payable  to  a 
Third  Party.  The  principle,  that 
where  an  officer  or  agent  of  a  cor- 
poration makes  a  corporate  obli- 
gation payable  to  himself,  it  bears 
upon  its  face  sufficient  notice  of 
his  incapacity  to  issue  it,  when 
he  attempts  to  deal  with  it  for  his 
own  benefit,  does  not  apply  where 
an  officer  or  agent  deals  with  a 
corporate  note,  executed  by  him- 
self as  such  officer  or  agent,  but 
originally  payable  to  a  third  party, 
ana  which,  so  far  as  appears  upon 
its  face,  had  been  regularly  issued 
to  the  original  payee  and  by  him 
transferred  to  a  firm  of  which  the 
officer  is  a  member  and  for  which 
he  acted  in  dealing  with  the  note. 

Id. 

4.  Rights  of  Holder,  for  Value,  of  Cor- 
poj'ate  Promissory  Note  Originally 
Payable  to  a  Thii*d  Party,  Wrong- 
fully Negotiated  by  the  Officer  by 
whom  Executed.  If  the  president 
of  a  corporation,  who  is  author- 
ized to  make  corporate  notes  for 
a  corporate  purpose,  makes  a  cor- 
porate note  regular  in  form  and 
attested  by  the  secretary,  payable 
to  the  order  of  a  third  party,  who 
in  fact  has  no  interest  therein, 
and  the  note  is  indorsed  by  the 
nominal  payee,  'to  a  mercantile 
firm  of  which  the  president  is  a 
member,  or  in  blank,  and  then  in- 
dorsed by  the  firm,  and  the  presi- 
dent thereafter  wrongfully  de- 
livers the  note,  before  maturity, 
to  a  stranger  having  no  actual 
knowledge  or  notice  of  a  defect 
in  the  title,  as  collateral  security 
for  a  cash  advance  of  more  than 
its  amount  upon  a  note  of  the 
firm  and  for  its  benefit,  the  fact 
that  the  corporate  note  bears  upon 
its  face  the  signature,  as  pres- 
ident, of  the  party  dealing  with 
it.  is  not  sufficient  to  put  the  trans- 
feree upon  inquiry,  so  as  to  ren- 
der him  chargeable  with  knowl- 
edge of  all  the  facts  that  such 
inquiry  would  have  revealed,  and 
hence  does  not  deprive  him,  as 
matter  of  law,  of  the  character  of 
a  bona  fide  purchaser,  so  as  to  pre- 
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vent  him,  on  becoming  absolute 
owner  of  the  note  after  its  matur- 
ity, by  consent  of  'the  pledgor  and 
application  of  its  proceeds  upon 
the  debt,  or  a  subsequent  holder, 
for  value,  from  enforcing  the  note 
against  the  corporation.  Id. 

5.  Promissory  Note  —  Liability  of  In- 
dividual Signers  of  Intended  Cor- 
porate Obligation.  Where  a  bank 
discounts  for  a  customer  a  prom- 
issory note  payable  to  his  order, 
running  "We  promise  to  pay," 
etc.,  and  signed  bv  third  parties 
in  their  individual  names,  with 
the  addition  of  the  -words  "Pres- 
ident" and  "Secretary"  respec- 
tively, and  in  law  their  individual 
note,  nothing  short  of  notice,  ex- 
press or  implied,  brought  home  to 
the  bank  at  the  time  of  discount- 
ing it,  that  the  note  was  issued 
as  the  note  of  the  corporation  of 
which  the  signers  were  officers, 
and  was  not  intended  to  bind  the 
signers  personally,  can  defeat,  on 
the  ground  that  it  was  a  corporate 
obligation,  the  remedy  of  the  bank 
against  the  individuals  actually 
liable  on  the  note  as  promisors. 
First  Nat  Bank  v.  Wallis.        455 

6.  Remedy  against  Individual  Makers 
of  Note,  not  Affected  by  Suit  against 
Corporation  on  a  Similar  Note  — 
The  fact  that  a  bank,  subsequently 
to  discounting  a  note  signed  bv 
Individual  promisors,  with  the  ad- 
dition of  the  names  of  their  respec- 
tive offices,  and  in  law  their  indi- 
vidual note,  brings  suit  upon  a 
similar  note,  which  matured  after 
such  discounting,  against  the  cor- 
poration of  which  the  signers  were 
officers,  does  not  of  itself  affect  the 
right  of  the  bank  to  pursue  its 
remedy  against  the  individual 
signers  of  the  other  note.  Id. 

See  Banking. 


BI-PARTISAN  COMMISSIONS. 
See  Constitutional  Law,  8,  9. 

BONA  FIDE  HOLDER. 
See  Bills,  Notes  and  Checks,  4. 


BONDS. 

See  Insurance,  6. 
Mortgage,  4.  5. 
Transfer  Tax,  1-5. 


BRIBERY. 
See  Crimes,  4. 

BROKER. 
See  Sales,  2. 

BROOKLYN  BRIDGE. 
See  Municipal  Corporations,   8. 

BROOKLYN  (CITY  OF). 
See  Municipal  Corporations,  2,  3. 

CAPITAL  STOCK. 
See  Tax,  1. 

CAUSE  OF  ACTION. 

1.  Maintenance  of  Novel  Action.  The 
novelty  of  an  action  for  which  no 
direct  precedent  can  be  cited  does 
not  of  itself  warrant  the  reversal 
of  a  judgment,  and  it  will  be  sus- 
tained when  it  is  based  upon  legal 
principles  clearly  applicable  to  the 
new  state  of  facts.  Kujek  v. 
Goldman.  176 

2.  Recovery  of  Damages  for  Marriage 
Induced  by  Fraud  of  Third  Party. 
One  who,  by  falsehood  and  fraud, 
induces  a  man  to  marry  a  woman 
is  guilty  of  a  wrong  that  may  be 
remedied  by  an  action,  the  amount 
of  damages  to  be  recovered  depend- 
ing upon  the  circumstances  of  the 
particular  case.  Id. 

3.  Recovery  of  Da  mages  for  Ma  rriage 
Induced  by  Fraud  of  Third  Party. 
One  who,  in  the  belief  that  a 
woman  is  virtuous,  is  induced  to 
marry  her  by  the  false  representa- 
tions* of  a  third  party,  by  whom 
she  is  at  the  time  pregnant,  may 
maintain  an  action  for  damages 
against  the  wrongdoer  upon  the 
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broad  ground  of  the  loss  of  con- 
sortium, to  which  the  husband  is 
entitled  and  of  which,  by  the  fraud 
complained  of,  he  has  been  de- 
prived. Id. 

See  Code   of    Civil   Proceduke, 
14,  15. 
Equity. 
Mortgage,  5. 


CERTIFICATE  OF  COMPLETE- 
NESS OF  EVIDENCE. 


See  Appeal,  21,  22, 


CERTIFICATE     OF     NOMINA- 
TION. 

See  Elections,  1,  2. 


CHATTEL  MORTGAGE. 
See  Insurance,  18. 

CITIES. 

See  Constitutional  Law,  8,  9. 
Municipal  Corporations,  1-3. 

CODE  OF  CIVIL  PROCEDURE. 

1.  §  190  —  Oi-dei-  in  Action  for  Dis- 
solution of  Corporation,  for  Pay- 
ment of  Claim  of  Creditor  by  Be- 
ceiver,  not  Appealable  to  Court  of 
Appeals — Constitution,  Art.  6,  §  9. 
An  order  of  the  Appellate  Division 
of  the  Supreme  Court,  affirming 
an  order  of  Special  Term  direct- 
ing the  permanent  receiver  of  an 
insolvent  domestic  corporation, 
appointed  by  a  final  judgment  in 
an  action  brought  by  the  attorney- 
general  for  the  dissolution  of  the 
corporation,  to  pay,  out  of  the 
fund  in  his  hands,  the  claim  of  a 
creditor  of  the  corporation  (as  e. 
g.%  a  judgment  recovered  by  the 
receiver  of  a  decedent's  estate 
against  the  corporation  through 
its  receiver),  made  upon  an  ap- 
plication by  the  creditor  in  the 
action  for  dissolution,  is  not  an 
order  finally  determining  an  action 
or  special  proceeding,  and,  hence, 
by  force  of  section  9  of  article  6 
of   the   Constitution  and   section 


190  of  the  Code  of  Civil  Proced- 
ure, is  not  appealable  as  of  right 
to  the  Court  of  Appeals.  People 
v.  Am.  L.  &  Trust  Co.  117 

2.  § ,191  —  Court  of  Appeals  —  Juris- 
diction —  Decision  of  Appellate 
Division  that  there  is  Mwdencc  Sup- 
porting  Verdict.  The  provision 
of  the  Constitution  (Art.  G,  §  9) 
and  of  the  Code  of  Civil  Procedure, 
that  ' '  no  unanimous  decision  of 
the  Appellate  Division  of  the 
Supreme  Court  that  there  is  evi- 
dence supporting  or  tending  to 
sustain  *  *  *  a  verdict  not 
directed  by  the  court  shall  be 
reviewed  by  the  Court  of  Ap- 
peals," is  final  and  conclusive; 
and  the  Court  of  Appeals  is  with- 
out jurisdiction  to  review  such  a 
decision,  even  if  the  trial  court 
erred  in  holding  that  the  evidence* 
was  sufficient  to  require  the  sub- 
mission of  the  case  to  the  jury 
and  the  Appellate  Division  was 
wrong  in  deciding  that  the  evi- 
dence sustained  the  verdict. 
Szuchy  v.  Hillside  Coal  &  Iron  Co. 

219 

3.  Idem  —  Court  of  Appeals — Action 
for  Personal  Injuries  —  Constitu- 
tionality of  Cliap.  559,  Laws  of 
1896.  The  provision  of  chapter 
550,  Laws  of  1896  (amending  sec- 
tion 191  of  the  Code  of  Civil  Pro- 
cedure) which  prohibits  appeals  as 
of  right  to  the  Court  of  Appeals 
from  judgments  of  affirmance  in 
actions  for  personal  injuries,  when 
the  decision  of  the  Appellate  Di- 
vision of  the  Supreme  Court  is 
unanimous,  is  expressly  author- 
ized by  the  Constitution.  Croveno 
v.  Atl  Ave.  B.  B.  Co.  225 

4.  Idem  —  Appeal  —  Action  for  Per- 
sonal  Inj uries.  A  decision  or  mem- 
orandum of  decision  of  the  Appel- 
late Division  of  the  Supreme  Court 
is  not  a  j  udgment ;  and  chapter  559, 
Laws  of  1896,  amending  section 
191,  Code  of  Civil  Procedure,  by 
limiting  appeals  from  a  judgment 
of  affirmance  in  actions  to  recover 
damages  for  personal  injuries 
where  the  decision  is  unanimous, 
applies  to  a  i  udgment  entered 
subsequent  to  its  passage  although 
the  decision  upon  which  it  was 
entered  was  made  prior  thereto. 
Mendorff  v   Manh.  B.  Co.        276 
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5.  Idem —  Appeal  —  Action  Affect- 
ing Real  Property.  An  action  to 
recover  damages  for  injury  to  real 
property  by  reason  of  the  diver- 
sion of  an  alleged  natural  stream 
is  not  an  action  affecting  the  title 
to  real  property,  or  an  interest 
therein  (within  the  meaning  of 
former  section  191,  subd.  8,  of  the 
Code  of  Civil  Procedure,  limiting 
appeals  to  the  Court  of  Appeals), 
when  it  raises  no  question  of  title 
and  will  not  admit  of  a  judgment 
determining  or  changing  the  title 
to  any  of  the  real  estate  to  which 
it  relates.  HiU  v.  Bd.  Water 
Comrs.  547 

6.  J613  —  Injunction.  Section  613 
of  the  Code  of  Civil  Procedure, 
providing  for  an  undertaking 
upon  the  granting  of  an  injunc 
tion  order,  has  no  application  to  a 
temporary  stay  of  proceedings 
upon  a  judgment  in  an  ordinary 
action,  pending  a  motion  therein. 
Carter  v.  Hodge.  532 

7.  §  686  —  Attachment—  Strict  Con- 
struction. Section  686  of  the  Code 
of  Civil  Procedure,  prescribing 
the  grounds  for  the  issuance  of  a 
provisional  attachment  against 
property,  must  be  construed 
strictly  in  favor  of  those  against 
whom  it  may  be  employed.  Pen- 
oyar  v.  Kelsey.  77 

8.  Idem  —  Ground  of  Attacliment  — 
False  Statement  in  Writing  for  the 
Puipose  of  Procuring  Credit.  The 
clause  of  section  636  of  the  Code 
of  Civil  Procedure  which  provides 
that  an  attachment  may  issue 
where,  for  the  purpose  of  procur- 
ing credit,  or  the  extension  of 
credit,  the  defendant  has  made  a 
false  statement  in  writing  as  to  his 
financial  responsibility  or  stand- 
ing, must  be  construed  as  confin- 
ing the  remedy  to  the  creditor  de- 
frauded, and  no  oue  can  resort  to 
it  except  those  who  gave  or  ex- 
tended credit  to  the  debtor,  rely- 
ing upon  his  statement  as  true. 
Hence,  an  alleged  false  statement 
in  writing  by  a  debtor,  which  does 
not  come  to  the  knowledge  or 
notice  of  a  creditor  until  after 
credit  has  been  given  to  the  debtor, 
is  not  sufficient  to  authorize  the 
granting  of  a  warrant  of  attach- 
ment under  such  provision.       Id. 


9.  §  791  —  Preference  on  Calendar. 
The  right  to  a  preference  upon  the 
calendar,  given  by  subdivision  5 
of  section  791  of  the  Code  of 
Civil  Procedure,  when  a  person, 
in  one  of  the  capacities  mentioned 
therein,  is  the  sole  plaintiff  or 
sole  defendant,  does  not  extend 
to  a  case  where  the  same  per- 
son is  joined  as  a  party  in  his  in- 
dividual capacity  as  well  as  in  the 
prescribed  capacity.  Uaux  v. 
Dry  Dock  S.  Instn.  581 

10.  §  992  —  Exceptions—  Certificate 
of  Completeness  of  Etidence.  Sec- 
tion 992  of  the  Code  of  Civil  Pro- 
cedure, which  forbids  exceptions 
to  rulings  upon  questions  of  fact 
in  actions  tried  by  the  court  or  a 
referee,  and  which  consequently 
furnishes  a  reason  for  requiring  a 
certificate  as  to  the  completeness 
of  the  evidence  in  a  case  on  ap- 
peal in  such  actions,  has  no  appli- 
cation to  an  action  tried  by  a 
jury.     Rosenstein  v.  Fox.  354 

11.  §  1022—  Court  of  Appeals  — Ju- 
risdiction —  Order  Granting  3>w 
Trial  on  Exceptions  —  Constitu- 
tion, Art.  6,  §  9.  An  order 
granting  a  new  trial  on  excep- 
tions, within  the  meaning  of  the 
clause  of  the  Constitution  (Art.  6. 
§  9)  which  authorizes  appeals,  as 
of  right,  to  the  Court  of  Appeals, 
from  orders  of  the  Appellate  Di- 
vision of  the  Supreme  Court, 
"granting  new  trials  on  excep- 
tions, where  the  appellants  stipu- 
late that  upon  affirmance  judg- 
ment absolute  shall  be  rendered 
against  them,"  may  be  founded 
on  an  exception  filea,  as  provided 
by  the  Code  of  Civil  Procedure 
(§  1022),  to  a  decision  which  does 
not  state  separately  the  facts 
found.     Otten  v.   Manh.   R.    Co. 

395 

§  1316.     See  par.  12,  this  title. 

12.  §  1850  —  Review  of  Interlocutory 
Judgment.  To  obtain  the  revie»v 
on  the  merits,  by  the  Court  of  Ap- 
peals, of  an  interlocutory  judg- 
ment, on  an  appeal  from  a  judg- 
ment of  the  General  Term  affirm- 
ing a  final  judgment  entered  after 
an  affirmance  by  it  of  the  inter- 
locutory judgment,  as  provided 
by  section  1350  of  the  Code  of 
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Civil  Procedure,  the  election  to 
have  the  interlocutory  judgment 
reviewed  must  be  expressed  by 
specifying  that  judgment  in  the 
notice  of  appeal,  as  required  by 
section  1316  of  the  Code.  Rich  v. 
Manh.  R.  Co.  542 

18.  §  1851  —  Undertaking  on  Appeal 
from  Order  Denying  flew  Trial  not 
a  Stay  of  Execution.  The  giving 
of  an  undertaking,  in  the  form 
prescribed  by  law  for  the  stay  of 
execution,  upon  an  appeal  to  the 
General  Term  from  an  order  deny- 
ing a  motion  for  a  new  trial,  and 
not  from  the  judgment  in  the  ac- 
tion, does  not,  by  force  of  the 
statute  (Code  Civ.  Proc.  §§  1851, 
1352),  operate  as  a  stay  of  proceed- 
ings upon  the  judgment,  without 
an  order  of  the  court  or  a  judge  to 
that  effect.     Carter  v.  Hodge.    532 

§  1352.     See  par.  18,  this  title. 

14.  §  1788  —  Insolvent  Corporation  — 
Recovery  of  Properly  by  Temporary 
Receiver  —  Parties  to  Action.  A 
temporary  receiver  of  an  insolvent 
corporation,  appointed  in  an  action 
of  sequestration,  has  power  under 
section  1788  of  the  Code  of  Civil 
Procedure,  to  maintain  an  action 
to  recover  from  a  third  party 
money  collected  by  the  defendant 
under  a  judgment  entered  against 
the  insolvent  corporation  upon  an 
offer  made  by  it  for  the  purpose 
of  giving  an  unlawful  preference; 
and  the  insolvent  corporation  is 
not  a  necessary  or  proper  party 
defendant  to  such  action.  Nealis 
v.  Am.  Tube  <fe  Iron  Co.  42 

15.  §  2653a  —  Maintenance  of  Pro- 
bate of  Will  —  Who  Entitled  to 
Bring  Action.  The  language  of 
section  2653a,  added  to  the  Code 
of  Civil  Procedure  in  1892,  author- 
izing an  action  bva  "  person  in- 
terested in  a  will,"  admitted  to 
probate  in  this  state,  by  which 
the  validity  of  a  will  and  its  pro- 
bate may  be  established  and  placed 
beyond  attack  by  the  heirs  at  law, 
refers  only  to  a  person  who  -is 
interested  in  the  maintenance  of 
the  will,  and  the  action  cannot 
be  maintained  by  one  claiming 
in  hostility  to  it.     Lewis  v.  Cook. 

163 


CODE  OP  CRIMINAL  PRO- 
CEDURE. 

1.  §§  344-347—  Criminal  Action  — 
Right  of  Defendant  to  Apply  for 
Change  of  Place  of  Trial  — Stay 
of  Trial.  The  right  of  the  defend- 
ant in  a  criminal  action  to  apply  to 
a  Special  Term  of  the  Supreme 
Court  for  a  removal  of  the  action 
to  another  county,  before  trial,  on 
the  ground  that  a  fair  or  impar- 
tial trial  cannot  be  had  in  the 
county  where  the  indictment  is 
pending  (Code  Crim.  Proc.  §§  344- 
346),  is  an  absolute  right;  and  if  a 
stay  of  the  trial  of  the  indictment 
is  granted  by  a  judge  of  the  Su- 
preme Court,  to  enable  the  de- 
fendant to  make  the  application 
(Id.  §  347),  the  intent  of  the  stat- 
ute is  that,  subject  to  the  discre- 
tion of  the  judge  granting  it,  the 
stay  shall  also  be  absolute,  unless 
under  very  exceptional  and  extra- 
ordinary circumstances.  People  v. 
McLaughlin.  365 

2.  §  399  —  Corroboration  of  Accom- 
plice. It  is  not  necessary  that  the 
corroborative  evidence,  required 
by  section  399  of  the  Code  of 
Criminal  Procedure  as  a  condition 
precedent  to  a  conviction  upon 
the  testimony  of  an  accomplice, 
should  of  itself  be  sufficient  to 
show  the  commission  of  the  crime 
or  to  connect  the  defendant  with 
it,  but  it  is  sufficient  if  it  tends  to 
connect  the  defendant  with  the 
commission  of  the  crime;  and  if 
the  trial  judge  is  satisfied  that 
there  is  testimony  tending  to  con- 
nect the  defendant  with  the  com- 
mission of  the  crime,  he  is  bound 
to  submit  the  case  to  the  jury, 
who  are  the  sole  judges  whether 
the  evideuce  relied  upon  to  cor- 
roborate the  accomplice  is  suffi- 
cient.    People  v.  Mayhew.  346 

3.  §  465  —  Separation  of  Jury.  A 
separation  of  the  j  ury,  within  the 
intent  of  section  465  of  the  Code 
of  Criminal  Procedure,  is  not  con- 
stituted by  the  facts  that,  on  a 
•juror's  being  taken  ill  on  the  trial 
of  an  indictment  for  murder,  the 
trial  judge  put  him  in  charge  of 
a  sworn  officer,  to  enable  him  to 
consult  a  physician,  on  the  de- 
fendant's counsel  stating  that 
there  was  no  objection;  that  the 
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juror  remained  fn  charge  of  a 
sworn  constable  over  a  day,  the 
physician  reporting  him  too  ill  to 
come  out,  and  that  on  the  second 
day  he  took  his  seat  and  the  trial 
was  proceeded  with  —  without 
anything  appearing  to  show  that 
the  sick  juror  was  ever  out  of  the 
charge  of  the  officer,  or  that  any 
communication  was  had  with  any 
person  not  connected  with  the 
trial.     People  v.  Hoch.  291 

4.  §  528  —  Exercise  of  Power,  by  Court 
of  Appeals.  However  great  the 
latitude  of  power  conferred  upon 
the  Court  of  Appeals  by  the  stat- 
ute (Code  Crim.  Proc.  §§  528,  542) 
in  the  review  of  capital  cases,  to 
order  new  trials,  that  power  is  not 
called  into  exercise  by  the  appear- 
ance of  some  error  in  the  conduct 
of  the  trial,  which  no  exception 
pointed  out:  unless  the  substantial 
rights  of  the  accused  can  be  seen 
to  have  been  affected  bv  it,  and, 
therefore,  justice  demands  another 
trial.  Id. 

§  542.     See  par.  4,  this  title. 


COMMON  COUNCIL. 
See  Constitutional  Law,  8,  9. 

CONSTITUTIONAL  LAW 

1.  Order  in  Action  for  Dissolution  of 
Corporation,  for  Payment  of  Claim 
of  Creditor  by  Receiver,  not  Appeal- 
able to  Court  of  Appea  Is.  An  order 
of  the  Appellate  Division  of  the 
Supreme  Court,  affirming  an  order 
of  Special  Term  directing  the  per- 
manent receiver  of  an  insolvent 
domestic  corporation,  appointed 
by  a  final  judgment  in  an  action 
brought  by  the  attorney- general 
for  the  dissolution  of  the  corpora- 
tion, to  pay,  out  of  the  fund  in  his 
hands,  the  claim  of  a  creditor  of 
the  corporation  (as,  e.  g.,  a  judg- 
ment recovered  by  the  receiver  of 
a  decedent's  estate  against  the 
corporation  through  its  receiver), 
made  upon  an  application  by  the 
creditor  in  the  action  for  dissolu- 
tion, is  not  an  order  finally  de- 
termining an  action  or  special 
proceeding,  and,  hence,  by  force 
of  section  9  of  article  6  of  the 


Constitution  and  section  190  of  the 
Code  of  Civil  Procedure,  is  not 
appealable  as  of  right  to  the  Court 
of  Appeals.  Peoph  ▼.  Am.  L.  <fe 
Tr.  Co.  117 

.  Court  of  Appeals — Jurisdiction  — 
Decision  of  Appellate  Division  that 
there  is  Evidence  Supporting  Ver- 
dict. The  provision  of  the  Con- 
stitution (Art.  6,  §  9)  and  of  the 
Code  of  Civil  Procedure  ($  191), 
that  "no  unanimous  decision  of 
the  Appellate  Division  of  the  Su- 
preme Court  that  thers  is  evidence 
supporting  or  tending  to  sustain 
*  *  *  a  verdict  not  directed  by 
the  court,  shall  be  reviewed  by  the 
Court  of  Appeals,"  is  final  and 
conclusive;  and  the  Court  of  Ap- 
peals is  without  jurisdiction  to 
review  such  a  decision,  even  if  the 
trial  court  erred  in  holding  that  the 
evidence  was  sufficient  to  require 
the  submission  of  the  case  to  the 
jury  and  the  Appellate  Division 
was  wrong  in  deciding  that  the 
evidence  sustained  the  verdict. 
Szuchy  v.  H.  C.  &  I.  Co.  219 

8.  Court  of  Appeals  —  Action  for 
1  Personal  Injuries  —  Constitution- 
ality of  Chap.  559,  Laws  oflhW, 
Code  of  Civ.  Proc.  %  191.  The 
provision  of  chapter  559,  Laws  of 
1896  (amending  section  191  of  the 
Code  of  Civil  Procedure)  which 
prohibits  appeals  as  of  right  to 
the  Court  of  Appeals  from  judg- 
ments of  affirmance  in  actions  for 
personal  injuries,  when  the  de- 
cision of  the  Appellate  Division 
of  the  Supreme  Court  is  unani- 
mous, is  expressly  authorized  bv 
the  Constitution.  Croteiw  v.  At). 
Ave.  R.  R.  Co.  225 

.  Provision  Transferring  Proceed- 
ing* from  Oyer  and  Terminer  to 
Supreme  Court  Self-executing.  The 
provision  of  the  Constitution  (Art. 
6,  §  6),  which  declares  that  from 
and  after  the  last  day  of  Decem- 
ber, 1895,  the  Circuit  Courts  and 
Courts  of  Oyer  and  Terminer  arc 
abolished,  and  that  their  jurisdic- 
tion "shall  thereupon  be  vested 
in  the  Supreme  Court,  and  all 
actions  and  proceedings  then 
pending  in  such  courts  shall  be 
transferred  to  the  Supreme  Court 
for  hearing  and  determination.** 
was    self-executing   and  author- 
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ized,  without  any  order  of  trans- 
fer having  been  made,  the  con- 
tinuation, at  a  trial  term  of  the 
Supreme  Court  on  the  first  day  of 
January,  1896,  of  the  trial  of  an 
indictment  for  murder,  which  had 
been  begun  in  the  Court  of  Oyer 
and  Terminer.     People  v.    Hoeli. 

291 

5.  Court  of  Appeals  —  Jurisdiction 
—  Order  Granting  New  Trial  on 
Exceptions.  An  order  granting  a 
new  trial  on  exceptions,  within 
the  meaning  of  the  clause  of  the 
Constitution  (Art.  6,  §  9)  which 
authorizes  appeals,  as  of  right,  to 
the  Court  of  Appeals,  from  orders 
of  the  Appellate  Division  of  the 
Supreme  Court,  "  granting  new 
trials  on  exceptions,  where  the 
appellants  stipulate  that  upon 
affirmance  judgment  absolute 
shall  be  rendered  against  them," 
may  be  founded  on  an  exception 
filed,  as  provided  by  the  Code  of 
Civil  Procedure  (§  1022),  to  a  de- 
cision which  does  not  state  sepa- 
rately the  facts  found  Otten  v. 
Manh.  R.  Co.  395 

6.  Pool-selling — Constitutionality  of 
Chap.  572,  Laics  of  1895;  Penal 
Code,  §  351.  Chapter  572,  Laws 
of  1895,  amending  section  351  of 
the  Penal  Code,  and  making  pool- 
selling  a  felony,  is  not  so  connected 
with  or  dependent  upon  chapter 
570  of  the  same  year,  authoriz- 
ing certain  organizations  to  con- 
duct races  for  purses  or  prizes,  as 
to  be  invalid,  even  if  (which  is  not 
decided)  the  latter  act  is  obnoxious 
to  the  provision  of  the  Constitu- 
tion (Art.  1,  §  9)  which  prohibits 
the  authorization  of  gambling. 
People  ex  rel.    v.    Van  De   Carr. 

439 

7.  Idem.  The  provisions  of  chapter 
572,  Laws  of  1895,  amending  sec- 
tion 351  of  the  Penal  Code,  that 
any  person  who  aids  in  anv  of  the 
acts  which  are  forbidden  by  that 
section  is  guilty  of  a  felony, 
"  except  when  another  penalty  is 
provided  by  law,"  and  that  "  when 
an  exclusive  penalty  is  provided 
by  law  for  an  act  hereby  prohib- 
ited, the  permitting  of  the  use  of 
premises  for  the  doing  of  the  act 
in  such  case  shall  not  be  deemed  a 
violation  hereof  or  of  section  348 


of  this  Code/'  do  not  contravene 
the  provision  of  the  Constitution 
(Art.  3,  §  17) that  "no  act  shall  be 
passed  which  shall  provide  that 
any  existing  law,  or  any  part 
thereof,  shall  be  made  or  deemed 
a  part  of  said  act,  or  which  shall 
enact  that  any  existing  law,  or 
part  thereof,  shall  be  applicable, 
except  by  inserting  it  in  such  act." 

Id. 

8.  Appointment  of  Municipal  Officers 
—  Minority  of  Common  Council — 
Laics  of  1896,  Chap.  427.  A 
minority  of  the  common  council  of 
a  city  is  not  a  city  authority,  within 
the  meaning  of  the  provision  of 
the  Constitution  (Art.  10,  8  2), 
that  "all  city,  town  and  village 
officers,  whose  election  or  ap- 
pointment is  not  provided  for  by 
this  Constitution,  shall  be  *  *  * 
appointed  by  such  authorities 
thereof  as  the  legislature  shall 
designate  for  that  purpose;  "  and 
hence  the  act  for  reorganizing  the 
police  department  of  the  city  of 
Albany  (Laws  of  1896,  chap.  427) 
transcends  the  constitutional 
power  of  the  legislature  in  that 
it  provides  that,  for  the  purpose 
of  a  meeting  of  the  common 
council  to  elect  four  persons 
as  police  commissioners,  the  mem- 
bers attending  shall  constitute  a 
quorum;  that  each  member  of 
the  common  council  shall  be 
entitled  to  vote  for  not  more  than 
two  of  such  persons,  and  that,  if 
a  vacancy  shall  occur  in  the 
board  of  police  commissioners, 
otherwise  than  by  expiration  of 
term,  it  shall  be  filled  by  appoint- 
ment by  the  mayor  upon  the  rec- 
ommendation of  a  majority  of 
the  members  of  the  common  coun- 
cil belonging  to  the  same  politi- 
cal party  or  organization  as  the 
police  commissioner  whose  office 
shall  become  vacant.  Rathbone  v. 
Wirth.  459 

9.  Unconstitutional  Restriction  upon 
Appointment  to  Office  —  Invalida- 
tion of  Entire  Act  by  Inseparable 
Unconstitutional  Provision.  The 
clause  in  the  act  for  reorganizing 
the  police  department  of  the  city 
of  Albany  (Laws  of  1896,  chap. 
427),  that  "  no  person  is  eligible 
to  the  office  of  police  commissioner 
unless,  at  the  time  of  his  election, 
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he  is  a  member  of  the  political 
party  or  organization  having  the 
highest  or  the  next  highest  rep- 
resentation in  the  common  coun- 
cil," is  an  unconstitutional  re- 
striction, and  is  such  an  essential 
part  of  the  scheme  of  the  act  and 
so  inseparably  connected  there- 
with as  to  render  the  entire  act 
invalid.  Id. 


CONSTRUCTION  OF 
STATUTES. 

!  Code  Civil  Procedure,  7. 
Statutes,  1,  3. 


CONSTRUCTION  OF  WILL. 
See  Will,  1,  3. 


CONTRACT. 

1.  Railroad  Reorganization  —  Agree- 
ment for  Services  and  Compensation 
—  Right  to  Compensation  not  Lost 
by  Change  in  Agencies  for  Comple- 
tion of  RtHid.  If  the  promoter  of 
the  reorganization  and  comple- 
tion of  a  railroad  controlled  by  him 
contracts  in  writing  with  another 
to  deliver  to  such  other,  upon 
completion  of  the  road,  a  certain 
amount  of  the  bonds  and  stock  of 
the  reorganized  road,  in  compen- 
sation for  services  agreed  to  be 
performed  in  connection  with  the 
reorganization,  and  the  promisee 
performs  the  services  called  for 
and  the  road  is  reorganized  and 
completed,  and  the  promoter  re- 
ceives the  benefit  thereof  and  of 
the  promisee's  services,  the  prom- 
isee will  not  be  deprived  of  his 
right  to  compensation  merely  be- 
cause the  reorganization  and  com- 
pletion were  not  accomplished  by 
the  agencies  or  in  the  manner  first 
selected  by  the  promoter  and  em- 
bodied in  a  contract  between  him 
and  a  third  party,  but  were  accom- 
plished by  other  agencies,  sub- 
stantially selected  by  the  promo- 
ter, on  the  abandonment  of  the 
contract  with  the  third  party,  and 
substituted  for  those  first  selected, 
by  changes  to  which  the  promisee 
was  not  a  party.     Babbitt  v.  Gibbs. 

281 


2.  Location  of  Contract  —  Intent  of 
Parties.  The  question  of  the  locus 
of  a  contract,  and,  consequently, 
of  the  state  by  the  laws  of  which 
the  contract  is  to  be  governed, 
must  be  determined  with  refer- 
ence to  the  facts  and  circumstan- 
ces surrounding  the  parties  in  each 
case  presented;  and  the  intention 
of  the  parties,  so  far  as  it  is  dis- 
closed, must  control.  WUsan  v. 
Leiciston  Mill  Co.  314 

3.  Ascertainment  of  Intent.  In  de- 
termining to  what  locality  a  con- 
tract should  be  assigned,  the  lex 
loci  solutionis  and  the  lex  loci  con- 
tractus must  both  be  taken  into 
consideration,  neither  of  itself  be- 
ing conclusive,  but  the  two  must 
be  considered  in  connection  with 
the  whole  contract  and  the  circum- 
stances under  which  the  parties 
acted,  in  determining  the  question 
of  their  intent.  Id. 

4.  Whole  Contract  Must  be  Embodied 
in  Writing.  While  the  written 
evidence  of  a  contract  for  the  sale 
of  chattels,  required  by  the  Stat- 
ute of  Frauds,  need  not  be  com- 
prised in  any  single  document, 
and  may  be  "embodied  in  corre- 
spondence, the  contract  must  all 
be  collected  from  the  writings, 
verbal  testimony  not  being  ad- 
missible to  supply  any  defects  or 
omissions  in  the  written  evidence. 

Id. 

See  Debtor  and  Creditor,  3. 
Sales,  1. 
Statute  of  Frauds,  2. 


CO-OPERATIVE    INSURANCE, 
See  Insurance,  1-10. 

CORPORATIONS. 

1.  Insolvent  Corporation  —  Recovery 
of  Property  by  Temporary  Receiver. 
A  temporary  receiver  of  an  insol- 
vent corporation,  appointed  in  an 
action  of  sequestration,  has  power 
under  section  1788  of  the  Code  of 
Civil  Procedure,  to  maintain  an 
action    to    recover  from  a  third 

Sarty    money    collected    by    the 
efendant  under  a  judgment  en- 
tered against  the  insolvent  corpo- 
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ration  upon  an  offer  made  by  it 
for  the  purpose  of  giving  an  un- 
lawful preference;  and  the  insol- 
vent corporation  is  not  a  necessary 
or  proper  party  defendant  to  such 
action.     Nealis  v.  Am.  T.  cfc  I.  Co. 

42 

2.  The  Stock  Corporation  Law — 
Liability  of  Directors  on  Failure 
to  File  Annual  Report  —  §  30, 
Chap.  564,  Laws  of  1890,  Never 
Repealed.  Section  30  of  chapter 
564,  Laws  of  1890  (the  Stock 
Corporation  Law),  which  went 
into  effect  May  1,  1891,  requiring 
business  corporations  to  file  a  re- 
port within  twenty  days  from 
January  first  in  each  year,  and, 
in  case  of  failure,  making  the 
directors  liable  for  all  tne  debts 
of  the  corporation  then  existing, 
and  for  all  contracted  before 
filing  the-  report,  was  not  intended 
to  be,  and,  therefore,  was  not, 
repealed  by  implication  by,  nor 
were  its  unchanged  provisions 
merged  in,  chapter  2,  Laws  of 
1892,  which  went  into  effect  Jan- 
uary 14, 1892,  and  which  amended 
the  former  statute  "so  as  to  read 
as  follows"  in  several  material 
respects,  including  the  giving  of 
the  whole  month  of  January  in 
which  to  file  the  report,  and 
which  amending  statute  was  ex- 
pressly repealed  by  section  34  of 
chapter  687,  Laws  of  1892,  which 
went  into  effect  May  18,  1892,  on 
which  same  day  chapter  688, 
Laws  of  1892,  also  went  into 
effect,  by  which  the  original  sec- 
tion 30  of  the  act  of  1890  was 
amended  and  enacted  in  its  pres- 
ent form.  Bank  of  Metropolis  v. 
Faber.  200 

3.  Compliance  with  §  30,  Chap.  564, 
Laws  of  1890,  Required  in  Janu- 
ary, 1892.  Section  30  of  chapter 
564,  Laws  of  1890,  not  having 
been  repealed  by,  nor  its  un- 
changed provisions  mergjd  in, 
chapter  2,  Laws  of  1892,  the  duty 
to  file  the  report  under  that  sec- 
tion, and  the  liability  of  directors 
on  failing  to  file  it*  were  never 
suspended,  but  were  continued, 
and  business  corporations  were 
bound  to  file  the  required  report 
during  the  month  of  January,  1892, 
before  the  fourteenth  day  of  that 
month,  under  the  original  law,  or, 

76 


if  not  then  filed,  during  the  re- 
mainder of  the  month  under  the 
same  law  as  amended;  and,  on 
failure  so  to  do,  the  liability  of 
the  directors  attached.  Id. 

4.  Failure  to  File  Report  in  1892  — 
Action  to  Enforce  Director's  Lia- 
bility for  Debt  of  Corporation. 
Since  section  30  of  chapter  564, 
Laws  of  1890,  has  never  been  ab- 
rogated or  suspended,  although 
amended,  an  action  lay  in  October, 
1895,  under  the  laws  then  in  force, 
to  hold  a  director  of  a  business 
corporation  personally  liable  for 
a  debt  of  the  corporation  con- 
tracted in  December,  1892,  by- 
reason  of  the  failure  of  the  di- 
rectors of  the  corporation  to  make 
and  file  any  report  during  the 
year  1892.  Id. 

5.  Control  of  one  Corporation  by  An* 
other,  Holding  Majority  of  Stock  — 
Assumption  oj  Trust  Relation  to 
Minority  Stockliolders.  Where  a 
majority  of  the  stock  of  a  corpo- 
ration is  owned  by  another  corpo- 
ration, and  the  latter  assumes  the 
control  of  the  business  and  affairs 
of  the  first  corporation,  through 
its  officers  and  directors,  it  assumes 
the  same  trust  relation  towards 
the  minority  stockholders  of  the 
controlled  corporation  that  a  cor- 
poration itself  usually  bears  to  its 
stockholders;  and  when  it  appears 
that  it  has  made  use  of  such  trust 
relation  to  secure  or  promote  some 
selfish  interest,  it  is  enough  to  set 
a  court  of  equity  in  motion  and  to 
require  the  majority  stockholding 
corporation  to  explain  such  a 
transaction.  Fanners'  L.  db  T.  Co. 
v.  N.  Y.  &  N.  R.  Co.  410 

6.  Enforcement  by  Controlling  Cor- 
poration of  Defaulted  Obligation  of 
a  Corporation  of  which  it  is  the 
Majority  Stockholder  —  Rights  of 
Minority  Stockholders.  A  corpora- 
tion cannot  acquire  the  majority 
of  the  stock  of  another  corpora- 
tion, obtain  control  of  its  affairs, 
divert  the  income  of  its  business, 
refuse  business  which  would  have 
enabled  it  to  pay  its  interest 
charges  and  avoid  default,  and 
then  institute  an  action  in  equity 
to  enforce  its  defaulted  obligations 
against  such  corporation,  with  the 
avowed  purpose  of  obtaining  con- 
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trol  of  its  property  at  less  than 
its  value,  to  the  injury  of  its 
minority  stockholders.  Id. 

7.  Railroad  Mortgage  —  Foreclosure 
at  Instance  of  Railroad  Company 
Holding  Majority  of  Stock  of  Mort- 
gagor Company  —  Rights  of  Minor- 
ity Stockfiolders  —  Material  Evi- 
dence. On  the  trial  of  an  action 
brought  by  the  trustee  of  a  rail- 
road mortgage,  at  the  instance  of  a 
railroad  company  which  held  a 
majority  of  the  stock  and  de- 
faulted bonds  of  the  mortgagor 
company,  and  controlled  its  affairs, 
to  foreclose  the  mortgage,  and  ob- 
tain a  sale  of  the  mortgaged  prop- 
erty, for  the  purpose  of  enabling 
the  majority  stockholding  com- 
pany to  obtain  control  thereof  at 
less  than  its  value,  it  is  error  to 
reject,  as  immaterial,  evidence 
offered  by  intervening  minority 
stockholders  of  the  mortgagor 
company  to  show  that,  after  the 
majority  stockholding  company 
became  the  owner  of  a  majority  of 
the  stock  and  bonds  of  the  mort 
gagor  company,  and  while  its 
officers  were  in  control  of  the  lat- 
ter corporation  and  its  affairs, 
it  declined  to  accept  traffic  from 
other  roads  which  would  have 
produced  a  fund  with  which  to 
pay  interest  due  on  the  mortgage 
bonds;  that  the  income  of  the  road, 
which  should  have  been  employed 
to  pay  such  interest,  was  used  for 
other  and  improper  purposes,  and 
that  such  action  upon  the  part  of 
the  majority  stockholder  occa- 
sioned the  inability  of  the  mort. 
gas  or  company  to  pay  the  interest 
ana  cure  the  default.  Id- 

8.  PurcJiase,  by  One  Corporation,  of 
Stock  of  Anotlwr —  Equity.  The 
right  ot  a  corporation  to  purchase 
stock  and  bonds  of  another  corpo- 
ration, even  if  given  by  statute, 
confers  upon  the  purchaser  no  au- 
thority to  employ  the  stock  and 
bonds  for  purposes  condemned  by 
the  principles  of  equity.  Id. 

9.  Railroad  Mortgage  —  Maintenance 
of  Action  by  Trustee.  Quo?re, 
whether  an  action,  commenced 
by  the  trustee,  upon  the  request 
oi  persons  purporting  to  own  the 
requisite  amount  of  bonds,  to 
foreclose     a    railroad    mortgage 


which  provides  that  in  case  of 
default  the  trustee  may,  of  his 
own  motion,  bring  an  action  of 
foreclosure,  and  that  he  must  do 
so  if  requested  by  the  owners  of 
a  certain  amount  of  the  mortgage 
bonds,  can  be  maintained  when  it 
is  shown  that  the  requesters  did 
not  in  fact  own  the  bonds  on  which 
their  request  was  based.  Id. 

lee  Bills,  Notes  and  Checks,  3,  4* 
6. 
Tax,  1. 
Transfer  Tax,  1-3,  5. 


CORPORATION  TAX, 
See  Tax,  1. 

CORROBORATION. 
See  Evidence,  10. 

COURT  OF  APPEALS. 
See  Appeal,  1-21,  24-26,  33,  34. 

COURTS. 

See  Appeal,  1-34. 

Constitutional  Law,  4. 

CREDITOR'S  ACTION. 
See  Evidence,  3,  4. 


CRIMES. 

1.  Right  of  Defendant  to  Apply  far 
Change  of  Place  of  Trial  —  Stay  of 
Trial  —  Code  Crim.  Proc.  §§  344- 
347.  The  right  of  the  defendant 
in  a  criminal  action  to  apply 
to  a  Special  Term  of  the  Su- 
preme Court  for  a  removal  of  the 
action  to  another  county,  before 
trial,  on  the  ground  that  a  fair  or 
impartial  trial  cannot  be  had  in 
the  county  where  the  indictment  is 
pending  (Code  Crim.  Proc.  §§  344- 
346),  is  an  absolute  right;  and 
if  a  stay  of  the  trial  of  the  indict- 
ment is  granted  by  a  judge  of  the 
Supreme  Court,  to  enable  the  de- 
fendant to  make  the  application 
(Id.  §  347),  the  intent  of  the  statute 


INDEX. 


603 


is  that,  subject  to  the  discretion 
of  the  judge  granting  it,  the  stay 
shall  also  be  absolute,  unless  under 
very  exceptional  and  extraordi- 
nary circumstances.  People  v. 
McLaughlin.  865 

2.  Jpfect  of  Reversed,  after  Convic- 
tion, of  Order  Vacating  Stay  of 
Trial  Fending  Application  to 
Change  Place  of  Trial.  If,  upon 
service  of  notice  of  such  an  appli- 
cation to  change  the  place  of  trial 
of  an  indictment,  accompanied  by 
a  stay  granted  by  a  judge  of  the 
Supreme  Court,  the  district  attor- 
ney, by  means  of  an  order  to  show 
cause  granted  by  another  judge, 
obtains  an  order  from  the  Special 
Term,  held  by  a  third  judge, 
shortening  the  time  for  making 
the  application  and  denying  the 
same,  on  the  defendant's  declining 
to  proceed  with  it  then,  and  vacat- 
ing the  stay,  and  the  district  attor- 
ney thereupon  insists  upon  pro- 
ceeding with  the  trial,  and  the 
trial  results  in  a  conviction  —  the 
Appellate  Division,  on  reversing 
the  order  of  Special  Term  vacating 
the  stay,  upon  appeal  from  the 
order  and  the  conviction,  should 
set  aside  the  proceedings  and  trial 
intermediate  the  granting  and  the 
reversal  of  the  order  appealed 
from,  and  permit  the  defendant 
to  renew  his  application  to  change 
the  place  of  trial,  and  stay  pro- 
ceedings upon  the  indictment  in 
the  meantime,  when  it  appears 
from  the  record  that  the  applica- 
tion of  the  defendant  was  proper, 
that  be  was  not  guilty  of  laches, 
and  that  the  application  was  made 
in  good  faith  and  upon  papers 
which  required  the  deliberate  con- 
sideration of  the  court.  Id. 

8.  Jurors  —  Extraordinary  Tests  of 
Qualifications.  The  employment 
of  extraordinary  educational  tests 
in  the  examination  of  jurors  is  not 
to  be  encouraged.  Id. 

A.  Indictment  —  Retention  of  Counts 
for  Purpose  of  Reference.  Where 
an  indictment  contains  counts 
charging  bribery,  followed  by  a 
count  charging  extortion,  and  the 
latter  count  contains  a  reference 
to  the  preceding  counts  which,  if 
permitted  to  be  employed,  ren- 
ders it  sufficient,   and  upon  the 


trial  the  prosecution  elects  to  go 
to  the  jury  upon  the  extortion 
count  alone,  but,  with  the  consent 
of  the  defendant,  the  other  counts 
are  retained  for  the  purpose  of 
reference,  and  the  trial  results  in 
a  disagreement  of  the  jury  —  the 
court  has  power,  on  a  subsequent 
trial  of  the  indictment,  to  refuse 
to  strike  out  the  bribery  counts, 
and  may  retain  such  portion 
thereof  as  is  necessary  to  explain 
the  reference  in  the  count  for 
extortion.  Idm 

5.  Witness  —  Improper  Admission  of 
Memorandum  not  Tending  to  Re- 
fresh Memory.  When,  on  the  trial 
of  an  indictment  for  extortion, 
the  complainant  has  testified  that 
he  paid  the  sum  named  in  the 
indictment,  on  the  day  charged, 
to  the  defendant  or  to  a  certain 
other  person  (between  whom  no 
conspiracy  has  been  proved),  but 
is  unable  to  say  to  which  one  he 
paid  it,  a  memorandum  from  the 
witness's  cash  book,  of  payment 
on  that  day  of  the  sum  named,  to 
the  defendant  "for  protection, 
per  "  such  other  person,  is  not  ad- 
missible as  independent  evidence 
of  the  matters  stated  therein  —  be- 
ing ambiguous  and  uncertain,  so 
far  as  it  relates  to  that  portion  of 
the  transaction  in  regard  to  which 
the  witness  was  unable  to  testify 
of  his  own  memory,  namely,  as  to 
which  of  the  two  persons  he  paid 
the  money  to.  Id. 

6.  Pool-selling — Constitutionality  of 
Chap.  572,  Laws  of  1895;  Penal 
Code,  §  351.  Chapter  572,  Lawa 
of  1895,  amending  section  851  of 
the  Penal  Code,  and  making  pool- 
selling  a  felony,  is  not  so  con- 
nected with  or  dependent  upon, 
chapter  570  of  the  same  year, 
authorizing  certain  organizations 
to  conduct  races  for  purses  or 
prizes,  as  to  be  invalid,  even  if 
(which  is  not  decided)  the  latter 
act  is  obnoxious  to  the  provision 
of  the  Constitution  (Art.  1,  §  9) 
which  prohibits  the  authorization 
of  gambling.  People  ex  rel.  v.  Van 
Be  Carr.  43» 

7.  Idem.  The  provisions  of  chapter 
572,  Laws  of  1895,  amending  sec- 
tion 351  of  the  Penal  Code,  that 
any  person  who  aids  in  any  of  the 
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nets  which  are  forbidden  by  that 
section  is  guilty  of  a  felony,  "ex- 
cept when  another  penalty  is  pro- 
vided by  law,"  and  that*"  when 
an  exclusive  penalty  is  provided 
by  law  for  an  act  hereby  prohib- 
ited, the  permitting  of  the  use  of 
premises  for  the  doing  of  the  act 
in -such  case  shall  not  be  deemed  a 
violation  hereof  or  of  section  843 
of  this  Code,"  do  not  contravene 
the  provision  of  the  Constitution 
(Art.  3,  §  17)  that  "no  act  shall  be 
passed  which  shall  provide  that 
any  existing  law,  or  any  part 
thereof,  shall  be  made  or  deemed 
n  part  of  said  act,  or  which  shall 
enact  that  any  existing  law,  or 
part  thereof,  shall  be  applicable, 
except  by  inserting  it  in  such  act." 


See  Homicide. 


Id. 


CRIMINAL  PROCEDURE  (CODE 
OF). 

See  Code  op  Criminal  Procedure. 


CRIMINAL  TRIAL. 


See  Crimes,  1-5. 
Homicide. 


DAMAGES. 


Recovery  of  Damages  for  Marriage 
Induced  by  Fraud  of  Third  Party. 
One  who,  in  the  belief  that  a 
woman  is  virtuous,  is  induced  to 
marry  her  by  the  false  representa- 
tions of  a  third  party,  by  whom 
she  is  at  the  time  pregnant,  may 
maintain  an  action  for  damages 
against  the  wrongdoer  upon  the 
broad  ground  of  the  loss  of  con- 
sortium to  which  the  husband  is 
entitled  and  of  which,  by  the  fraud 
complained  of,  he  has  been  de- 
prived.    Kvjek  v.  Goldman.     176 


DEBTOR  AND  CREDITOR. 

1.  Promise  by  Transferee  of  Debtor's 
Property  to  Pay  Another  Creditor 
—  Enforcement  of  Promise.  If  the 
common  debtor  of  several  cred- 
itors transfers  and  delivers  all  his 
property  to  one  of  them  for  dis- 


tribution, and  the  transferee,  by  a 
writing  signed  by  him,. promises 
absolutely  to  pay. another  creditor 
the  amount  of  his  debt,  in  consid- 
eration of  the  transfer  by  the 
debtor  of  all  his  property  to  the 
promisor,  such  other  creditor,  al- 
though not  privy  to  the  contract 
or  consideration,  may,  if  he  ac- 
cepts and  adopts  the  promise  on 
learning  of  it,  maintain  an  action 
thereon  against  the  transferee  of 
the  property.     Clark  v.  Hotrard. 


2.  Absolute  Promise  to  Pay  Debt  of 
Another.  Whether  a  promise,  by 
a  creditor  to  whom  a  common 
debtor  has  transferred  his  prop- 
erty, to  pay  the  debt  of  another 
creditor  is,  in  fact,  an  original  and 
absolute  promise  to  pay  the  debt, 
or  collateral  merely,  depends  upon 
the  intention  of  the  parties,  to  be 
ascertained  from  the  language 
used  and  from  all  the  surrounding 
circumstances  existing  at  the  time 
the  promise  was  made,  and  is  not 
affected  by  the  fact  that  less  was 
subsequently  realized  from  the 
property  transferred  than  was  ex- 
pected/ Id. 

3.  Agreement  to  "Guarantee"  /*iy- 
ment  of  Debt  of  AnotJier  Construed 
to  Import  an  Absolute  Promise  to 
Pay.  An  agreement  in  writing, 
made  by  one  of  the  creditors  of  a 
common  debtor  in  consideration 
of  receiving  a  transfer  of  all  the 
debtor's  property,  to  '*  guarantee4 " 
another  creditor  the  payment  of 
the  sum  of  money  owing  to  him 
from  the  debtor,  within  a  certain 
time,  is  properly  construed  to  im- 
port an  absolute  promise  to  pay 
the  debt  of  such  other  creditor, 
when  surrounded  by  circum- 
stances which  show  that  the  prom- 
isor received  the  property  from 
the  debtor  for  the  purpose  and 
with  the  expectation  of  paying 
therefrom  not  only  his  own  debt 
but  that  of  the  other  creditor.    Id. 

4.  Equitable  Subrogation — Liability 
for  Mortgage  Debt.  Where  the 
grantor  of  a  deed  containing  a 
personal  covenant  between  him 
and  the  grantee,  whereby  the 
grantee  assumes  the  payment  of 
an  outstanding  mortgage,  is  per- 
sonally  liable   for   the  mortgage 
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debt,  equity  treats  the  covenant 
as  one  for  indemnity  to  the  grantor 
and  the  grantee  as  a  surety  for  the 
grantor  against  his  liability  for  the 
debt,  of  which  relation  the  mort- 
gagee may  avail  himself,  under  the 
doctrine  of  equitable  subrogation 
that  a  creditor  is  entitled  to  the 
benefit  of  a  collateral  obligation 
for  the  payment  of  the  debt,  re- 
ceived by  one  himself  liable  there 
for,  from  a  person  who  had  under- 
taken to  indemnify  the  former 
against  his  liability.  Wager  v. 
Link.  549 

5.  Liability  to  Mortgagee  for  Mort- 
gage Debt,  Created  by  Independent 
Transaction.  The  personal  lia- 
bility of  the  grantor  of  mortgaged 
premises,  acquired  by  him  from 
the  mortgagor,  for  the  payment 
of  the  outstanding  mortgage  debt, 
which  will  support  the  equitable 
subrogation  of  the  mortgagee  to 
the  benefit  of  a  covenant  made  to 
such  grantor  by  his  grantee  to  as- 
sume payment  of  the  mortgage, 
need  not  be  created  by  his  deed 
from  the  mortgagor  nor  by  agree- 
ment with  the  mortgagor,  but 
may  be  created  by  an  independent 
writing,  such  as  a  bond  given  by 
such  grantor  to  the  mortgagee, 
subsequently  to  acquiring  the 
mortgaged  premises,  binding  him- 
self to  pay  any  deficiency  in  the 
mortgage  debt  after  the  remedy 
against  the  land  should  be  ex- 
hausted. Id. 

6.  Allegation  and  Proof.  In  a  com- 
plaint for  the  foreclosure  of  a 
mortgage,  the  allegation  that  one 
who  had  acquired  the  mortgaged 
premises  from  the  mortgagor 
orally  agreed  with  the  mortgagor 
to  assume,  and  did  assume,  the 
payment  of  the  mortgage  "  and 
thereby  and  otherwise  became 
legally  and  equitably  bound  to  the 
grantor  and  to  the  mortgagee  to 
pay  the  same  "  is  sufficient,  even 
assuming  that  any  allegation  on 
the  subject  is  necessary  to  permit 
such  proof,  and  in  the  absence  of 
any  application  to  make  the  allega- 
tion more  definite,  to  justify  proof 
of  a  bond  executed  by  the  grantee 
of  the  mortgagor  to  the  mortgagee, 
by  which  such  grantee  bound  him- 
self to  pay  any  deficiency  in  the 
mortgage  debt  after  the  remedy 


against  the  land  should  be  ex- 
hausted, as  against  a  defendant 
who  had  assumed  the  payment  of 
the  mortgage  by  a  covenant  to  that 
effect  in  a  deed  from  such  grantee 
to  himself.  Jd. 

DECISION. 
See  Appeal,  9,  16. 

DEMURRER. 
See  Pleadings,  1. 

DISCRETIONARY  ORDERS. 
See  Appeal,  15,  17. 

DOMESTIC  CORPORATIONS. 
See  Transfer  Tax,  1-3. 

DRAFT. 
See  Banking,  1. 

EASEMENTS. 

1.  Eight  of  Way  by  Necessity.  Where 
a  person  conveys  to  another  a 
piece  of  land  surrounded  by  lands 
of  the  grantor,  the  grantee  and 
those  claiming  under  him  have  a 
right  of  way  by  necessity  through 
the  lands  of  the  grantor  as  an 
incident  of  the  grant;  and  this 
principle  applies  where  the  land 
conveyed  is  surrounded  in  part 
by  the  lands  of  the  grantor  and 
in  part  by  the  lands  of  a  third 
person.   Palmer  v.  Palmer.       139 

2.  Contemporaneous  Mutual  Deed* 
among  Heirs  in  Settlement  of 
Estate  —  Single  Transaction  — 
Right  of  Way  by  Necessity.  If,  in 
accordance  with  an  agreement 
among  the  heirs  at  law  of  an 
intestate  landowner  for  the  settle- 
ment of  his  estate,  the  other  heirs, 
deed  to  one  heir  a  farm  bounded 
partly  on  a  highway,  and  at  the 
same  time  the  grantee  in  that 
deed,  with  other  heirs,  deeds  to 
an  heir  who  was  a  grantor  in  the 
first  deed,  an  interior  lot  which 
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was  theretofore  a  part  of  the 
same  farm,  and  which  is  hounded 
by  the  farm,  by  lands  of  a  third 
person  and  by  a  lot  also  originally 
a  part  of  the  farm,  but  which  had 
been  conveyed  by  the  decedent 
to  the  grantee  of  the  fann  and 
others  of  the  heirs,  but  not  includ- 
ing the  grantee  of  the  lot  deeded 
in  settlement  of  the  estate,  so  that 
the  grantee  of  that  lot  has  no  in- 
terest in  any  land  bordering  it, 
the  contemporaneous  deeds  made 
in  carrying  out  the  settlement 
are  to  be  regarded  as  parts  of  a 
single  transaction,  and  the  gran- 
tee of  the  interior  lot  so  deeded 
acquires  a  right  of  way  by  neces- 
sity over  the  farm  to  the  highway. 

Id. 

3.  Establishment  of  Track  of  Way 
by  Necessity.  The  grantor  of  land, 
to  which  a  right  of  way  by 
necessity  over  his  remaining  land 
attaches,  has  a  right  to  designate 
the  track  of  way,  having  due  re- 
gard to  the  rights  of  both  parties; 
but  if  he  declines  or  omits  to 
exercise  that  right,  the  grantee 
may  select  for  himself,  and  will 
be  supported  in  his  selection  un- 
less chargeable  with  palpable 
abuse.  Id. 

4.  Establishment  of  Track  of  Way  by 
Necessity  for  a  Pricate  Cemetery. 
If,  after  the  settlement  of  an  in- 
testate's estate  by  mutual  deeds 
among  his  heirs  at  law,  the  gran- 
tee of  an  interior  lot  to  be  used  as 
a  private  cemetery,  taken  out  of  a 
farm  having  a  highway  boundary 
deeded  at  the  same  time  to  another 
heir,  uses  for  several  years,  with- 
out objection  from  the  owner  of 
the  farm,  substantially  the  same 
way  over  the  farm  that  had  been 
previously  used  in  passing  to  an 
adjoining  interior  lot,  long  used 
as  a  private  cemetery,  and  which 
had  been  conveyed  by  the  intes- 
tate, in  his  lifetime,  to*  the  grantee 
of  the  farm  and  others  of  his 
heirs,  not  including  the  grantee  of 
the  first-mentioned  lot,  such  way 
must  be  regarded  as  established 
and  consented  to  bv  the  parties. 

Id. 

h.  Continuance  of  Right  of  Way  De- 
pendent on  Continuance  of  Neces- 
sity.   A  right  of  way  by  neces- 


sity over  the  lands  of  a  grantor, 
in  favor  of  a  grantee  and  those 
subsequently  claiming  under  him, 
is  not  a  perpetual  right  of  way, 
but  continues  only  so  long  as  the 
necessity  exists.  Id. 

6.  Private  Way.  A  way  opened  by 
the  owners  of  private  lands,  for 
the  accommodation  of  the  lands 
through  and  to  which  it  leads, 
and  never  laid  out  as  a  public 
road,  must  be  deemed  a  private 
way,  even  if  the  public  are  per- 
mitted to  travel  over  it,  if  it  is 
not  shown  to  have  been  ever  dedi- 
cated to,  and  accepted  and  adopted 
by,  the  public  as  a  public  high- 
way. Id. 

7.  Non-extinguishment  of  Right  of 
Way  by  Necessity.  An  existing 
right  of  way  by  necessity  from  an 
interior  lot  over  an  intervening 
farm  to  a  highway  is  not  extin- 
guished on  the  score  of  cessation 
of  the  necessity,  by  the  owner  of 
the  farm  removing  a  fence  which 
separated  his  land  from  a  lane, 
thereby  throwing  into  the  lane  a 
portion  of  the  farm  lying  between 
the  lane  and  another  interior  lot, 
adjoining  and  communicating 
with  the  first  lot,  where  the  lane 
is  a  mere  private  way,  over  which 
the  owner  of  the  first  lot  has,  as 
such,  no  right  of  passage,  and  it 
is  not  shown  that  the  owner  of 
the  farm  had  in  any  way  trans- 
ferred to  the  owner  of  such  lot 
any  reliable  right  to  cross  the 
portion  of  his  farm  lying  between 
the  lane  and  the  second  interior 
lot.  Id. 

8.  Tenancy  in  Common.  A  tenant 
in  common  cannot  grant  an  ease- 
ment so  as  to  confer  any  right 
which  can  be  enforced  against  the 
other  owners;  nor  can  a  tenant  in 
common  of  property,  who  owns 
other  premises  in  severalty,  so  use 
the  property  owned  by  him  alone 
as  to  acquire  an  easement  over 
the  property  held  in  common.  Id. 

9.  Non-extinguishment  of  Way  by 
Necessity.  An  owner  in  severalty 
of  land  to  which  a  right  of  way  by 
necessity  over  certain  adjacent 
land  is  appurtenant  does  not  ac- 
quire a  right  of  way  over  other 
adjacent  land,  and  so  cause  the 
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extinguishment  of  his  original 
easement  by  cessation  of  its  ne- 
cessity, by  becoming  a  tenant  in 
common  of  such  other  land.     Id. 

See  Riparian  Rights,  1,  2. 


ELECTIONS. 

1.  The  Election  Law — Certificates 
of  Nomination  —  Appeal.  An  ap- 
peal lies  to  the  Appellate  Division 
of  the  Supreme  Court  from  an 
order  made  under  the  Election 
Law  (Laws  of  1896,  chap.  909, 
§  56)  reviewing  the  determination 
of  the  filing  officer  upon  a  con- 
tested certificate  of  nomination. 
In  re  Emmet.  538 

2.  "Review  of  Determination  upon 
Certificate  qf  Nomination  —  Limi- 
tation of  Time  —  Appellate  Divis- 
ion. The  provision  of  the  Election 
Law  (§  56),  that  an  order,  review- 
ing the  determination  of  the 
officer  with  whom  a  contested 
certificate  of  nomination  has  been 
filed  must  be  made  on  or  before 
the  last  day  fixed  for  filing  certifi- 
cates of  nominations  to  fill  vacan- 
cies with  such  officer,  applies 
only  to  the  original  order  of  review 
provided  for  therein,  and  does  not 
limit  the  time  within  which  the 
Appellate  Division  of  the  Supreme 
Court  may  entertain  and  adjudi- 
cate an  appeal  from  such  original 
order.  Id. 

See  Villages. 


ELEVATED  RAILROADS. 

See  Railroads,  2. 

EQUITABLE  SUBROGATION. 
See  Debtor  and  Creditor,  4,  5. 

EQUITY. 

Redemption  of  Assigned  Life  Insur- 
ance  Policy.  An  action  in  equity 
to  redeem  an  assigned  life  insur 

•  ance  policy,  payable  to  the  insur- 
ed's estate,  and  to  compel  a  reas- 
signment thereof  upon  payment 
of  all  lawful  advances  made  upon 


it,  is  maintainable  by  the  insured, 
against  his  assignee  of  the  policy 
under  a  qualified  assignment  "  as 
interest  may  appear  "  and  a  third 
party  holding  an  absolute  assign- 
ment from  the  first  assignee, 
given  for  a  nominal  and  other 
consideration  as  alleged,  where  the 
consideration  for  the  original  as- 
signment is  shown  to  have  been 
an  oral  agreement  by  the  assignee 
to  support  the  plaintiff  from  that 
time  on,  and  he  has  ceased  and 
does  not  offer  to  do  so,  although 
he  is  not  shown  to  have  actually 
refused  in  terms  to  perform,  and 
the  plaintiff  shows,  in  explana- 
tion of  why  the  words  "  as  inter- 
est may  appear "  were  placed  in 
the  original  assignment,  that  the 
agreement  between  the  parties 
was  that  the  assignee  was  to  re- 
ceive from  the  proceeds  of  the 
policy  such  sums  as  he  might  ad- 
vance in  supporting  the  plaintiff. 
Boldeber  v.  Waelden.  405 


ESTOPPEL. 
See  Replevin. 


EVIDENCE. 

1.  Life  Insurance  —  Representations 
as  to  Physical  Condition  of  In- 
sured  —  Proofs  of  Death  —  State- 
ment  of  Attending  Physician.  A 
sworn  statement  of  the  attending 
physician,  included  in  the  prooft 
of  death  required  as  a  condition 
precedent  to  a  recovery  upon  a 

Solicy  of  life  insurance,  that  at  a 
ate  about »nine  months  preceding 
the  application  for  insurance  and 
issuance  of  the  policy,  and  about 
fifteen  months  before  the  death, 
he  had  treated  the  insured  for 
"renal  calculi,"  although  it  is 
evidence  upon  the  subject,  is  not 
conclusive  evidence,  in  an  action 
upon  the  policy,  that  a  representa- 
tion in  the  application,  to  the 
effect  that  for  five  years  prior 
thereto  the  applicant  had  no  dis- 
ease of  the  urinary  organs,  was 
false,  where  the  statement  of  the 
physician  also  declares,  in  answer 
to  a  question  asking  him  to  state 
the  disease  of  which  the  insured 
died,  that  it  was  "disease  of  the 
lungs,  of  liver,  of  kidneys,  or  ne- 
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phritis,  and  enlargement  of  liver; 
also  had  pneumonia/'  Redmond 
v.  Ind.  Ben.  Assn.  167 

2.  Action  on  Contested  Life  In- 
surance Claim  —  Evidence  as  to 
Amount  of  Recovery.  In  an  action 
upon  a  contested  policy  against  a 
co-operative  premium  life  insur- 
ance association  whose  by-laws 
contain     the     provision      above 

Suoted.  evidence,  by  the  produc- 
on  cf  the  defendant's  official 
statutory  reports,  of  the  amouut 
collected  for  the  pool  raised  to  pay 
the  death  loss  in  question  and 
others,  the  portion  thereof  ap- 
plicable under  the  by-laws  to  the 
payment  of  death  claims  and  the 
pro  rata  amount  of  the  plain- 
tiff's shares  therein,  is  sufficient 
to  sustain  a  verdict  for  the  amount 
of  the  plaintiff's  shares  in  the 
pool,  as  so  shown,  with  interest 
thereon  from  the  commencement 
of  the  action.  Id. 

8.  Books  of  Account — Creditor's  Ac- 
tion. Books  of  account,  kept  by 
a  judgment  debtor  in  his  business, 
may  be  introduced  in  evidence  by 
a  judgment  creditor  to  support  an 
attack  in  equity  upon  the  transfer 
of  property  by  the  judgment 
debtor  to  a  third  person  claiming  a 
valid  debt  as  the  consideration  of 
the  transfer.     White  v.  Benjamin. 

258 

4.  Omissions  from  Books  of  Account. 
Where,  in  a  judgment  creditor's 
action  to  set  aside  as  fraudulent 
and  void  transfers  of  property 
made  by  the  judgment  debtor  to 
his  wife,  a  statement  is  introduced 
by  the  defendants  containing  en- 
tries of  alleged  dealings  between 
the  debtor  and  his  wife  and  tend- 
ing to  show  a  valid  debt  due  her 
as  a  consideration  for  the  transfer, 
books  of  account  kept  by  the 
debtor  in  the  ordinary  course  of 
his  business  while  he  was  still  the 
owner  of  the  property  subse- 
quently transferred  in  consider- 
ation of  the  alleged  indebtedness 
and  which  fail  to  show  such  in- 
debtedness, are  competent  evi- 
dence on  the  part  of  the  plaintiff 
as  tending  to  show  by  the  absence 
of  entries  required  by  commercial 
usage,  as  well  as  by  the  presence 
of  entries  relating  to  the  transac- 


tions between  him  and  his  wife, 
that  the  statement  was  largely  fic- 
titious and  fraudulently  manufac- 
tured. Id. 

5.  Insanity  as  a  Defense — Expert 
Witness  —  Evidence  as  to  Examina- 
tion of  Mental  Condition  of  De- 
fendant on  a  Former  Accusation. 
When,  on  the  issue  of  insanity  in 
a  murder  trial,  the  defendant  has 
introduced  into  a  hypothetical 
question  to  an  expert  witness  the 
events  of  a  former  trial  and  con- 
viction of  the  defendant  for  a 
criminal  offense,  in  the  array  of 
facts  for  the  opinion  as  to  his  in- 
sanity, and  it  appears  that  the  wit- 
ness had  then  examined  the  de- 
fendant for  the  People  as  to  his 
sanity,  it  is  not  incompetent  for 
the  prosecution  to  elicit  from  the 
witness,  on  cross-examination,  th« 
facts  about  that  earlier  examina- 
tion.    People  v.  Hocli.  291 

6.  Examination  of  Accused,  by  a  Phy- 
sician, for  the  People — Disclosure 
of  Information  Acquired.  The  ex  - 
amination,  by  a  physician,  of  a 
person  accused  of  crime,  at  the 
special  employment  of  the  People, 
for  the  purposes  of  the  prosecu- 
tion, is  not  an  attending  of  a  pa- 
tient in  a  professional  capacity, 
and  the  physician  is  not  rendered 
incompetent,  on  that  ground,  to 
disclose  information  acquired  by 
him  in  such  examination.        Id. 

7.  Evidence  as  to  Mental  Condition 
of  Defendant  at  Time  of  Trial. 
On  the  issue  of  insanity  in  a  mur- 
der trial,  the  prosecution  may 
elicit  from  a  competent  witness 
evidence  as  to  the  mental  condi- 
tion of  the  defendant  at  the  time 
of  the  trial,  as  bearing  upon  his 
condition  at  the  time  of  the  homi- 
cide. Id. 

8.  Omission" of  Defendant  to  Testify 
in  His  Own  Behalf — Improper 
Comment  by  Prosecuting  Counsel. 
An  improper  allusion,  by  the 
counsel  for  the  prosecution  in  his 
closing  address  to  the  jury  in  a 
trial  for  murder,  to  the  fact  that 
the  defendant  had  not  testified  in 
his  own  behalf,  does  not  call  for 
the  reversal  of  a  conviction,  where 
the  trial  iudge,  on  the  applica- 
tion of  the  defendant's  counsel 
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and  with  the  consent  of  the  pros- 
ecuting counsel,  ordered  the  ob- 
jectionable words  to  be  stricken 
out,  in  the  presence  of  the  jury, 
and  also  charged  the  jury  that  it 
was  of  no  legal  consequence  that 
the  defendant  did  not  testify  in 
his  own  defense,  with  a  statement 
of  his  legal  right  to  remain  silent. 

Id. 

9.  Whole  Contract  Must  be  Embodied 
in  Writing.  While  the  written 
evidence  of  a  contract  for  the 
sale  of  chattels,  required  by  the 
Statute  of  Frauds,  need  not  be 
comprised  in  any  single  docu- 
ment, and  may  be  embodied  in 
correspondence,  the  contract  must 
all  be  collected  from  the  writings, 
verbal  testimony  not  being  admis- 
sible to  supply  any  defects  or 
omissions  in  the  written  evidence. 
Wilson  v.  Lewiston  Mill  Co.      814 

10.  Corivboration  of  Accomplice  — 
Code  Crim.  Proc.  §  399.  It  is  not 
necessary  that  the  corroborative 
evidence,  required  by  section  399 
of  the  Code  of  Criminal  Proced- 
ure as  a  condition  precedent  to  a 
conviction  upon  the  testimony  of 
an  accomplice,  should  of  itself  be 
sufficient  to  show  the  commission 
of  the  crime  or  to  connect  the  de- 
fendant with  it,  but  it  is  sufficient 
if  it  tends  to  connect  the  defend- 
ant with  the  commission  of  the 
crime;  and  if  the  trial  judge  is 
satisfied  that  there  is  testimony 
tending  to  connect  the  defendant 
with  the  commission  of  the  crime, 
he  is  bound  to  submit  the  case  to 
the  jury,  who  are  the  sole  judges 
whether  the  evidence  relied  upon 
to  corroborate  the  accomplice  is 
sufficient.    People  v.  Mayliew.    346 

11 .  Improper  Admission  of  Memoran- 
dum, not  Tending  to  Refresh  Mem- 
ory. When,  on  the  trial  of  an 
indictment  for  extortion,  the  com- 
plainant has  testified  that  he  paid 
the  sum  named  in  the  indictment, 
on  the  day  charged,  to  the  defend- 
ant or  to  a  certain  other  person 
(between  whom  no  conspiracy  has 
been  proved),  but  is  unable  to  say 
to  which  one  he  paid  it,  a  memo- 
randum from  the  witness's  cash 
book,  of  payment  on  that  day  of 
the  sum  named,  to  the  defendant 
"for  protection,  per"  such  other 

77 


person,  is  not  admissible  as  inde- 
pendent evidence  of  the  matters 
stated  therein  —  being  ambiguous 
and  uncertain,  so  far  as  it  relates 
to  that  portion  of  the  transaction 
in  regard  to  which  the  witness 
was  unable  to  testify  of  his  own 
memory,  namely,  as  to  which  of 
the  two  persons  he  paid  the  money 
to.    People  v.  McLaughlin.       3(fc 

12.  Life  Insurance  —  Admissions 
against  Interest,  in  Proofs  of  Death. 
Representations  as  to  the  cause  of 
the  death  of  the  insured,  contained 
in  proofs  of  death  furnished  by  the 
beneficiary  of  a  life  insurance  pol- 
icv  to  the  company,  operate  as 
admissions  of  a  material  fact 
against  interest,  and,  while  not 
conclusive,  are  competent  prima 
facie  evidence  against  the  benefic- 
iary upon  an  issue  as  to  the  cause 
of  death  raised  in  an  action  upon 
the  policy.  Hanna  v.  Conn.  Mut. 
L.  Ins.  Co.  526 

See  Appeal,  7-10,  21-28. 
Usury. 


EXCEPTIONS. 

See  Appeal,  7,  8,  24. 

Code  of  Civil  Procedure,  10, 
11. 


EXECUTORS  AND  ADMINIS- 
TRATORS. 

1.  Tax  Assessment  on  Decedent's  Per- 
sonal Estate,  against  Executors  — 
Possession  and  Control  of  Estate  — 
1  B.  S.  389,  §  5.  The  admission 
of  the  will  to  probate  and  the  issu- 
ance of  letters  testamentary 
thereon  are  not  conditions  prece- 
dent to  such  a  possession  and 
control  of  the  testator's  personal 
estate  by  his  executors  as  is  re- 
quired by  the  statute  (1  R.  S.  389, 
§  5)  to  authorize  an  assessment 
for  taxation  on  such  personal  es- 
tate against  them  in  their  repre- 
sentative capacity.  People  ex  rel. 
v.  Barker.  52 

2.  Assessment  of  Annual  Tax  on  De- 
cedent's Personal  Estate  against 
Executors.  Prior  to  Issuance  of 
Letters  Testamentary.  An  execu- 
tor derives  his  title  to  the  per- 
sonal estate  of  his  testator  from 
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the  will,  at  the  moment  of  the 
testator's  death;  and  where  no 
one  else  has  in  fact  or  in  law  any 
possession  or  control  of  the  per- 
sonal estate  except  the  executors, 
and  they  have  qualified  as  such 
and  the  will  has  been  proved,  and 
the  property  is  so  situated  that 
they  can  exercise  every  power 
over  it  that  is  conferred  upon 
executors  before  probate,  and  the 
last  day  on  which  the  assessment 
for  the  ensuing  year's  tax  can  by 
law  be  made  falls  before  the  ad- 
mission of  the  will  to  probate  and 
the  issuance  of  letters  testamen- 
tary, the  possession  and  control 
of  the  executors  is  such  as  to 
authorize  an  assessment  at  that 
time  upon  the  personal  estate 
against  them  in  their  representa- 
tive capacity.  Id. 


EXPERT  WITNESS. 
See  Evidence,  5. 

EXTORTION. 

See  Crimes,  4,  5. 

FALSE  REPRESENTATIONS. 
See  Attachment,  2. 

FINDINGS  OF  FACT. 
See  Appeal,  14,  20. 

FIRE  INSURANCE. 
See  Insurance,  11-14. 

FORECLOSURE. 
See  Mortgage. 

FOREIGN  CORPORATIONS. 

See  Tax,  1. 

Transfer  Tax,  3, 5. 

FORFEITURE. 
See  Insurance,  11-13,  19. 


FRAUD. 

1.  Recovery  of Damages  for  Marriage 
Induced  by  Fraud  of  Third  Party. 
One  who,  by  falsehood  and 
fraud,  induces  a  man  to  marry  a 
woman,  is  guilty  of  a  wrong  that 
may  be  remedied  by  an  action,  the 
amount  of  damages  to  be  recov- 
ered depending  upon  the  circum- 
stances of  the  particular  case. 
Kvjeky.  Goldman.  176 

2.  Recovery  of  Damages  for  Marriage 
Induced  by  Fraud  of  Third  Party. 
One  who,  in  the  belief  that  a 
woman  is  virtuous,  is  induced  to 
marry  her  by  the  false  representa- 
tions of  a  third  party,  by  whom 
she  is  at  the  time  pregnant,  may 
maintain  an  action  for  damages 
against  the  wrongdoer  upon  the 
broad  ground  of  the  loss  of  con- 
sortium, to  which  the  husband  is 
entitled  and  of  which,  by  the 
fraud  complained  of,  he  has  been 
deprived.  Id. 


FRAUDS,  STATUTE  OF. 
See  Statute  of  Frauds. 

GAMBLING. 
See  Constitutional  Law,  6. 

GENERAL  TERM. 

See  Appeal,  1,  3,  14,  15,  20,  21,  27, 

28,  33. 

GIFT. 

Gift  to  a  Class.  A  bequest  is  not  a 
gift  to  a  class,  where,  at  the  time 
of  making  it,  the  number  of  the 
donees  is  certain  and  the  share 
oach  is  to  receive  is  also  certain 
and  in  no  way  dependent  for  its 
amount  upon  the  number  who 
shall  survive.   In  re  Kvnberly.   90 

GUARANTY. 
See  Debtor  and  Creditor,  1-3* 
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HIGHWAY. 
See  Easements,  2,  4,  6. 

HOMICIDE. 

1.  Review  of  Capital  Case  —  Insanity 
as  a  Defense —  Conclusiveness  of 
Verdict.  On  the  review  of  a 
conviction  of  murder  in  the  first 
degree,  where  the  defense  of  in- 
sanity was  interposed,  the  verdict 
will  be  regarded  as  conclusive 
upon  that  issue,  in  the  absence  of 
such  elements  from  the  case  as 
show  that  the  verdict  was  against 
the  weight  of  evidence,  or  that  it 
was  influenced  by  some  mistake, 
error  or  prejudice.  People  v. 
Boch.  291 


2.  Exercise  of  Power,  by  Court  of  Ap- 
peals, under  §§  528,  542,  Code 
Crim.  Proc.  However  great  the 
latitude  of  power  conferred  upon 
the  Court  of  Appeals  by  the  stat-  ,  5, 
ute  (Code  Crim.  Proc.  §§  528,  542) 
in  the  review  of  capital  cases,  to 
order  new  trials,  that  power  is  not 
called  into  exercise  by  the  appear- 
ance of  some  error  in  the  conduct 
of  the  trial,  which  no  exception 
pointed  out;  unless  the  substantial 
rights  of  the  accused  can  be  seen 
to  have  been  affected  by  it,  and, 
therefore,  justice  demands  another 
trial.  Id. 

8.  Constitution,  Art.  6,  §  6— Pro- 
vision Transferring  Proceedings 
from  Oyer  and  Terminer  to  Su- 
preme Court  Self -executing.  The 
provision  of  the  Constitution  (Art. 
6,  §  6),  which  declares  that  from 
and  after  the  last  day  of  Decem- 
ber, 1895,  the  Circuit  Courts  and  6. 
Courts  of  Oyer  and  Terminer  are 
abolished,  and  that  their  jurisdic- 
tion "shall  thereupon  be  vested 
in  the  Supreme  Court,  and  all 
actions  and  proceedings  then  pend- 
ing in  such  courts  shall  be  trans- 
ferred to  the  Supreme  Court  for 
hearing  and  determination."  was 
self -executing  and  authorized, 
without  any  order  of  transfer  hav- 
ing been  made,  the  continuation, 
at  a  trial  term  of  the  Supreme 
Court  on  the  first  day  of  January, 
1896,  of  the  trial  of  an  indictment 
for  murder,  which  had  been  be-    7. 

fun   in   the  Court  of  Oyer  and 
erminer.  Id. 


Separation  of  Jury — Code  Crim. 
Proc.  §  465.  A  separation  of  the 
jury,  within  the  intent  of  section 
465  of  the  Code  of  Criminal  Pro- 
cedure, is  not  constituted  by  the 
facts  that,  on  a  juror's  being  taken 
ill  on  the  trial  of  an  indictment 
for  murder,  the  trial  judge  put 
him  in  charge  of  a  sworn  officer, 
to  enable  him  to  consult  a  physi- 
cian, on  the  defendant's  counsel 
stating  that  there  was  no  objection; 
that  the  juror  remained  in  charge 
of  a  sworn  constable  over  a  day, 
the  physician  reporting  him  too 
ill  to  come  out,  and  that  on  the 
second  day  he  took  his  seat  and 
the  trial  was  proceeded  with  — 
without  anything  appearing  to 
show  that  the  sick  juror  was  ever 
out  of  the  charge  of  the  officer,  or 
that  any  communication  was  had 
with  any  person  not  connected 
with  the  trial.  Id. 

Expert  Witness  —  Evidence  as  to 
Examination  of  Mental  Condition 
of  Defendant  on  a  Former  Accusa- 
tion. When,  on  the  issue  of  in- 
sanity in  a  murder  trial,  the  de- 
fendant has  introduced  into  a 
hypothetical  question  to  an  expert 
witness  the  events  of  a  former 
trial  and  conviction  of  the  defend- 
ant for  a  criminal  offense,  in  the 
array  of  facts  for  the  opinion  as  to 
his  insanity,  and  it  appea/s  that 
the  witness  had  then  examined  the 
defendant  for  the  People  as  to  his 
sanity,  it  is  not  incompetent  for 
the  prosecution  to  elicit  from  the 
witness,  on  cross-examination,  the 
facts  about  that  earlier  examina- 
tion. Id. 

Examination  of  Accused,  by  a 
Physician,  for  the  People  —  Dis- 
closure of  information  Acquired. 
The  examination,  by  a  physician, 
of  a  person  accused  of  crime,  at 
the  special  employment  of  the 
People,. for  the  purposes  of  the 
prosecution,  is  not  an  attending  of 
a  patient  in  a  professional  capac- 
ity, and  the  physician  is  not 
rendered  incompetent,  on  that 
ground,  to  disclose  information 
acquired  by  him  in  such  examina- 
tion. Id. 

Evidence  as  to  Mental  Condition 
of  Defendant  at  Time  of  Trial. 
On  the  issue  of  insanity  in  a  mur- 
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der  trial,  the  prosecution  may 
elicit  from  a  competent  witness 
evidence  as  to  the  mental  condi- 
tion of  the  defendant  at  the  time 
of  the  trial,  as  bearing  upon  his 
condition  at  the  time  of  the 
homicide.  Id- 

8.  Omission  of  Defendant  to  Testify 
in  Ilis  Own  Behalf  —  Improper 
Comment  by  Prosecuting  Counsel. 
An  improper  allusion,  by  the 
counsel  for  the  prosecution  in  his 
closing  address  to  the  jury  in  a 
trial  for  murder,  to  the  fact  that 
the  defendant  had  not  testified  in 
his  own  behalf,  does  not  call  for 
the  reversal  of  a  conviction,  where 
the  trial  judge,  on  the  application 
of  the  defendant's  counsel  and 
with  the  consent  of  the  prosecut- 
ing counsel,  ordered  the  objection- 
able words  to  be  stricken  out,  in 
the  presence  of  the  jury,  and  also 
charged  the  jury  that  it  was  of  no 
legal  consequence  that  the  de- 
fendant did  not  testify  in  his  own 
defense,  with  a  statement  of  his 
legal  right  to  remain  silent.       Id. 

9.  Mistake  in  Reading  to  Jury  the 
Statutory  Definition  of  Degrees  of 
Murder.  On  the  review  of  a  con- 
viction of  murder  in  the  first 
degree,  reversible  error  is  not  pre- 
dictable upon  a  mistake  of  the  trial 
judge  in  substituting  the  word 
" first"  for  4< second"  in  reading 
to  the  jury  the  statutory  defini- 
tion of  murder  in  the  second  de- 
gree (Penal  Code,  §  184),  where 
the  proper  distinction  between  the 
two  degrees,  as  regards  premedita- 
tion and  deliberation,  was  clearly 
explained  in  subsequent  portions 
of  the  charge.  Id. 

10.  Inability  of  Court  of  Appeals  to 
Correct  a  Record.  The  Court  of 
Appeals  has  no  power  to  correct 
a  record  transmitted  to  it  for  re- 
view, even  though  the  stenog- 
rapher of  the  trial  court  submits 
an  affidavit  stating  that  his  notes  of 
the  trial  were  incorrectly  printed. 

Id. 

11.  Remarks  of  Trial  Judge  on  Omis- 
sion of  Defendant  to  Testify  in  His 
Own  Behalf  Remarks  of  the 
judge,  on  the  trial  of  an  indict- 
ment for  murder,  cannot  be  char- 
acterized as  a  prejudicial  comment 


upon  the  defendant's  omission  to 
testify  in  his  own  behalf,  where 
they  are,  in  effect,  explanatory  of 
his  silence  and  state  his  legal  right 
to  remain  silent.  Id. 

12.  Evidence —  Corroboration  oJF  Ac- 
complice —  Code  Critn.  Proe.  §  399. 
It  is  not  necessary  that  the  cor- 
roborative evidence,  required  by 
section  399  of  the  Code  of  Crim- 
inal Procedure  as  a  condition 
precedent  to  a  conviction  upon 
the  testimony  of  an  accomplice, 
should  of  itself  be  sufficient  to 
show  the  commission  of  the  crime 
or  to  connect  the  defendant  with 
it,  but  it  is  sufficient  if  it  tends  to 
connect  the  defendant  with  the 
commission  of  the  crime;  and  if 
the  trial  judge  is  satisfied  that 
there  is  testimony  tending  to  con- 
nect the  defendant  with  the  com- 
mission of  the  crime,  he  is  bound 
to  submit  the  case  to  the  jury, 
who  are  the  sole  judges  whether 
the  evidence  relied  upon  to  cor- 
roborate the  accomplice  is  suffi- 
cient.    People  v.  Mayhew.  346 


HUSBAND  AND  WIFE. 

See  Cause  op  Action,  2,  3. 
Insurance,  15. 


INDICTMENT. 

Retention  of  Counts  for  Purpose  of 
Reference.  Where  an  indictment 
contains  counts  charging  bribery, 
followed  by  a  count  charging  ex- 
tortion, and  the  latter  count  con- 
tains a  reference  to  the  preceding 
counts  which,  if  permitted  to  be 
employed,  renders  it  sufficient, 
and  upon  the  trial  the  prosecution 
elects  to  go  to  the  jury  upon  the 
extortion  count  alone,  but,  with 
the  consent  of  the  defendant,  the 
other  counts  are  retained  for  the 
purpose  of  reference,  and  the  trial 
results  in  a  disagreement  of  the 
jury  —  the  court  has  power,  on  a 
subsequent  trial  of  the  indictment, 
to  refuse  to  strike  out  the  bribery 
counts,  and  may  retain  such  por- 
tion thereof  as  is  necessary  to  ex- 
plain the  reference  in  the  count 
for  extortion.  People  v.  McLaugh- 
lin. 365 
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INJUNCTION. 

Code  Civ.  Proe.  §  618.  Section  618 
of  the  Code  of  Civil  Procedure, 
providing  for  an  undertaking 
upon  the  granting  of  an  injunc- 
tion order,  has  no  application  to 
a  temporary  stay  of  proceedings 
upon  a  judgment  in  an  ordinary 
action,  pending  a  motion  therein. 
Carter  v.  Hodge.  582 


INSANITY. 
See  Homicide,  1,  5,  7. 

INSOLVENCY. 

See  Corporations,  1. 

Debtor  and  Creditor,  1. 
Sales,  2. 

INSURANCE. 

1.  Assessment  Life  Insurance  —  Dis- 
tribution of  Fund  on  Dissolution  of 
Association.  When  the  certifi- 
cates of  membership  in  an  assess- 
ment life  and  casualty  insurance 
association,  organized  under  chap- 
ter 175,  Laws  of  3883,  under 
which  parties  claim  an  interest  in 
the  fund  arising  on  the  dissolution 
of  the  association  in  an  action  by 
the  attorney-general,  provide  that 
the  constitution  and  by-laws  of 
the  association  shall  form  a  part 
of  the  contract,  it  follows  that,  in 
determining  the  proper  disposition 
of  the  fund,  the  liability  of  the 
association,  and  the  rights  of  the 
parties,  reference  must  be  had  to 
the  provisions  of  the  certificates, 
and  to  the  constitution  and  by- 
laws as  they  existed  at  the  time 
of  the  commencement  of  the  ac- 
tion for  dissolution.  People  ex  rel, 
v.  L.  &  R.  Assn.  94 

2.  Constituents  of  the  Contract  — 
Date  of  Adjustment  of  Rights  and 
Liabilities.  Taken  together,  the 
provisions  of  such  certificates  and 
those  of  the  constitution  and  by- 
laws, as  they  existed  at  the  time 
of  the  commencement  of  the  ac- 
tion for  the  dissolution  of  the  as- 
sociation, constitute  the  contract 
between  the  parties  and  the  stand- 
ard by  which  their  rights  and  lia- 


bilities are  to  be  determined,  and 
they  are  to  be  adjusted  as  of  the 
date  of  the  commencement  of  the 
action.  Id. 

8.  Reserve  Fund  — Laws  of  1883, 
Chap.  175,  §  21.  The  provision 
in  the  statute  for  the  incorpora- 
tion and  regulation  of  co-operative 
or  assessment  life  and  casualty 
insurance  associations  (Laws  of 
1883,  chap.  175,  §  21)  which  au- 
thorizes the  creation  of  a  "  reserve 
fund,"  to  be  used  for  the  payment 
of  "death  losses,"  is  not  to  be 
construed  so  as  to  permit  such 
associations  to  accumulate  a  re- 
serve fund  wholly  from  the  con- 
tributions of  one  class  of  members 
and  then  devote  it  to  the  payment 
of  death  losses  of  another  class 
who  in  no  way  contributed  to  it. 

Id. 

4.  "Life"  and  "Life  Reserve*'  Cer- 
tificates—  Reserve  Fund  and  Death 
Fund  —  Construction  of  Constitu- 
tion of  Association —  Transfers 
from  Reserve  Fund  Limited  to  Pay- 
ment  of  Claims  under  Reserve  Cer- 
tificates. Where,  in  accordance 
with  its  constitution,  an  assess- 
ment life  insurance  association, 
organized  under  the  act  of  1883, 
has  issued  two  distinct  and  dif- 
ferent kinds  of  certificates,  one  a 
"  life  "  certificate,  the  other  a  "  life 
reserve"  certificate,  and  has  re- 
quired "life  reserve"  members  to 
pay  larger  assessments  than  "life" 
members,  and  the  constitution 
provides  that  the  extra  assess- 
ments paid  by  "life  reserve" 
members  shall  be  held  as  a  reserve 
fund,  and  declares  that  "no  person 
holding  a  life  certificate  shall  be 
entitled  to  or  shall  in  any  manner 
derive  any  benefit  from  the  reserve 
fund,  but  such  fund  shall  be  and 
is  for  persons  holding  life  reserve 
certificates  only,"  and  the  "life" 
certificates  contain  no  reference 
to  the  reserve  fund — a  provision 
in  the  constitution  for  the  creation 
and  maintenance  of  a  "death 
fund,"  to  be  held  in  trust  for  the 
benefit  of  policy  or  certificate 
holders  for  the  purpose  of  paying 
death  claims,  and  stating  that 
there  should  be  accumulated  in 
the  "death  fund"  a  permanent 
sum  from  surplus  of  death  assess- 
ments *'or  from  transferring  from 
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the  reserve  fund  not  less  than  the 
proceeds  of  one  death  assessment 
of  the  maximum  death  claim/' 
must  be  construed  as  intending  a 
transfer  from  the  reserve  fund  to 
the  death  fund  only  for  the  pur- 
pose of  paying  death  claims  aris- 
ing under  "reserve"  certificates; 
and  such  provision  does  not  au- 
thorize the  application  of  any  por- 
tion of  the  reserve  fund,  on  the 
dissolution  of  the  association  by 
an  action  brought  by  the  attorney- 
general,  to  the  payment  of  death 
claims  under  mere  "  life "  certifi- 
cates. Id. 

5.  Dissolution  of  Association  —  Re- 
serve Fund — Dedication  to  Pay- 
meat  of  Death  Losses  —  Preference 
of  Claims  for  Death  Prior  to  Com- 
mencement of  Action.  Where  the 
constitution  of  an  insolvent  assess- 
ment life  insurance  association 
dedicates  the  reserve  fund  to  the 
payment  of  reserve  certificates  to 
the  maximum  limit  upon  death  of 
the  member,  the  holders  of  death 
claims  under  such  certificates  of 
members  who  died  before  the  com- 
mencement of  an  action  for  the 
dissolution  of  the  association  are 
entitled,  on  such  dissolution,  to 
have  such  portion  of  the  reserve 
fund  as  is  necessary  for  that  pur- 
pose appropriated  to  payment  of 
their  claims  in  full  —  the  remain 
der  of  the  fund  to  be  distributed 
pro  rata  among  the  holders  of 
reserve  certificates.  Id. 

6.  Interest-bearing  Bonds  Issued  to  ^ 
Holders  of  Reserve  Certificates  — 
Dissolution  of  Association  before 
Bonds  Become  Available.  Where 
the  constitution  of  an  assessment 
life  insurance  association  provides 
for  the  issuance  of  interest-bearing 
bonds  to  the  holders  of  reserve 
certificates,  to  be  available  for  the 
payment  of  future  dues  and  as- 
sessments after  a  specified  pe- 
riod, and  that,  in  case  the  certifi- 
cate on  which  such  bonds  are 
issued  shall  cease  by  death,  the 
principal  and  interest  of  the  bonds, 
available  to  pay  assessments  and 
not  so  used,  shall  be  paid  to  the 
beneficiary,  in  addition  to  the 
amount  of  the  certificate—  it  seems, 
that  in  case  the  period  at  which 
the  bonds  were  to  become  avail- 
able has  not  elapsed  at  the  dissolu- 


tion of  the  association,  the  bene- 
ficiary of  a  death  claim  holding 
such  bonds  is  not  entitled  to  pay- 
ment on  the  bonds.  Id. 

7.  Trust  for  Payment  of  a  Particular 
Claim  Not  Impressed  upon  Pro- 
ceeds of  Assessment.  The  conten- 
tion that  the  fund  arising  from  an 
assessment  made  by  a  life  insur- 
ance association  immediately  be- 
fore the  commencement  of  an 
action  for  its  dissolution  on  the 
ground  of  insolvency,  is  impressed 
with  a  trust  for  the  payment  of  a 
death  claim  under  a  particular  life 
certificate,  cannot  prevail  on  an 
application  to  obtain  payment  of 
such  claim  from  the  receiver  of 
the  association,  where  the  record 
shows  that  no  portion  of  the 
money  collected  by  the  assessment 
reached  the  hands  of  the  receiver, 
and  there  is  nothing  in  the  con- 
stitution or  by-laws  of  the  associ- 
ation or  in  the  certificate  appro- 
priating money  collected  by  an 
assessment  to  the  payment  of  any 
particular  claim.  !».' 

8.  Life  Insurance  —  Representations 
as  to  Physical  Condition  of  Insured 
—  Proof 8  of  Death — Statetnent  of 
Attending  Physician.  A  sworn 
statement  of  the  attending  phy- 
sician, included  in  the  proofs  of 
death  required  as  a  condition 
precedent  to  a  recovery  upon  a 
policy  of  life  insurance,  that  at  a 
date  about  nine  months  preceding 
the  application  for  insurance  and 
issuance  of  the  policy,  and  about 
fifteen  months  before  the  death, 
he  had  treated  the  insured  for 
1 '  renal  calculi,"  although  it  is  evi- 
dence upon  the  subject,  is  not  con- 
clusive evidence,  in  an  action  upon 
the  policy,  that  a  representation  in 
the  application,  to  the  effect  that 
for  five  vears  prior  thereto  the  ap- 
plicant had  no  disease  of  the  uri- 
nary organs,  was  false,  where  the 
statement  of  the  physician  also 
declares,  in  answer  to  a  question 
asking  him  to  state  the  disease  of 
which  the  insured  died,  that  it 
was  "disease  of  the  lungs,  of 
liver,  of  kidneys,  or  nephritis,  and 
enlargement  of  liver;  also  had 
pneumonia."  Redmond  v.  Ind. 
Ben.  Assn.  167 

9.  Co-operative  Life  Insurance  —  By- 
laws  of  Association  —  Amount  of 
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.  Recovery  on  Contested  Claim. 
Where  the  method  of  payment 
by  the  insured  in  a  co-operative 
life  insurance  association,  incor- 
porated under  chapter  175,  Laws 
of  1888,  is  not  by  assessment,  but 
by  regular  bi-monthly  premiums, 
each  two  months'  aggregate  con- 
stituting a  "pool,"  and  the  by- 
laws provide  that  "  all  claims  shall 
be  paid  with  the  pool  of  the 
months  in  which  the  proof  of  death 
maturing  the  same  is  approved  by 
the  association ;  in  case  the  pay- 
ment of  any  claim  is  contested  by 
the  association  and  a  judgment  is 
rendered  in  favor  of  the  claimant, 
said  claim  shall  be  placed  in  and 
paid  pro  rata  with  the  claims  of 
the  pool  then  forming  " — a  bene- 
ficiary, on  succeeding  in  an  action 
upon  a  contested  claim,  is  entitled 
to  a  money  judgment  for  the  sum 
he  would  have  realized  had  his 
claim  been  approved  and  paid  out 
of  the  proper  pool  raised  for  that 
purpose.  Id. 

10.  Action  on  Contested  Claim  —  Evi- 
dence as  to  Amount  of  Recovery. 
In  an  action  upon  a  contested 
policy  against  a  co  operative  pre- 
mium life  insurance  association 
whose  by-laws  contain  the  pro- 
vision above  quoted,  evidence,  by 
the  production  of  the  defendant  s 
official  statutory  reports,  of  the 
amount  collected  for  the  pool 
raised  to  pay  the  death  loss  in 
question  and  others,  the  portion 
thereof  applicable  under  the  by- 
laws to  the  payment  of  death 
claims  and  tne  pro  rata  amount  of 
the  plaintiff's  shares  therein,  is 
sufficient  to  sustain  a  verdict  for 
the  amount  of  the  plaintiff's  shares 
in  the  pool,  as  so  shown,  with  inter- 
est thereon  from  the  commence- 
ment of  the  action.  Id. 

11.  Fire  Insurance  —  Appraisal  at 
Instance  of  Company,  Not  a 
Waiver  of  Forfeiture.     When   an 

appraisal  of  the  loss  under  a  fire 
insurance  policy  is  proper  in  any 
event,  the  mere  fact  that  one  was 
had  at  the  request  of  the  com- 
pany has  no  bearing  upon  the 
question  of  a  waiver  of  forfeiture. 
Kiernan  v.  D.  Co.  M.  Ins.  Co.    190 

12.  Laches  in  Assertion  of  Forfeit- 
ure.   An  election    by   the    com- 


pany to  insist  upon  the  forfeiture 
of  a  fire  insurance  policy  for  a 
breach  of  its  conditions  must  be 
asserted  within  a  reasonable  time 
after  acquiring  knowledge  of  the 
breach.  Id. 

18.  Waiver  of  Forfeiture  Implied 
from  Inconsistent  Acts  and  Silence 
—  Chattel  Mortgage.  A  waiver 
of  a  forfeiture  of  a  severally 
valued  fire  insurance  policy,  for 
the  breach  of  a  warranty  by  the 
existence  of  a  chattel  mortgage 
upon  part  of  the  insured  prop- 
erty, may  be  inferred,  where, 
after  knowledge  of  the  mort- 
gage, the  company  has  made  no 
exception  of  or  discrimination 
against  the  mortgaged  property 
in  the  negotiations  for  the  settle- 
ment of  the  loss,  and  has  objected 
to  proofs  of  loss,  including  the 
mortgaged  property,  solely  for 
the  reason  that  they  were  not 
based  upon  the  valuation  awarded 
by  an  appraisal  which  the 
insured  asserted  to  be  fraudu- 
lent and  void,  without  raising 
any  other  question  than  that  of 
values,  or  saying  anything  about 
an  intention  to  forfeit,  until  the 
commencement  of  an  action 
against  it  upon  the  policy.        Id. 

14.  Appraisal  of  Fire  Loss  — 
Grounds  for  Setting  Aside — Con- 
cealed Bias  of  Appraiser.  When 
a  false  statement  is  made  by  the 
representative  of  an  insurance 
company  in  regard  to  the  atti- 
tude of  a  proposed  appraiser  of 
a  fire  loss,  for  the  purpose  of  in- 
ducing consent  to  his  appoint- 
ment, which  is  in  that  way  ob- 
tained, and  where  concealment  is 
practiced  in  regard  to  his  real 
attitude  to  the  company  nomina- 
ting him,  and  when  in  fact  he  is 
not  disinterested,  good  ground  is 
shown  for  setting  aside  an  ap- 
praisal which  is  grossly  below 
the  actual  loss  sustained,  although 
it  has  been  concurred  in  and 
agreed  to  by  the  appraiser  nomi- 
nated by  the  insured.  Id. 

15.  Married  Women  —  Assignment  of 
Life  Insurance  Policies  —  Laws  of 
1879.  Chap.  248.  Chapter  248, 
Laws  of  1879,  providing  for  the 
assignment  by  wives  of  insurance 
policies  "issued  within  the  state 
of  New  York"  upon  the  lives  of 
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husbands  for  their  benefit,  ap- 
plies not  only  to  policies  issued 
by  domestic  but  also  to  those  is- 
sued by  foreign  life  insurance 
companies;  and  the  assignment 
by  a  wife,  with  the  consent  of 
her  husband,  of  a  policy  issued 
by  a  Connecticut  life  insurance 
company  in  that  state  upon  his 
life  for  her  benefit  and  held  within 
this  state,  is  valid  and  vests  the 
title  to  the  proceeds  of  the  policy 
in  the  assignee.    Spencer  v.  Myers. 


16.  Life  Insurance  Policy  —  Stipula- 
tion against  Assignment.  Stipula- 
tions in  a  policy  of  insurance,  is- 
sued upon  the  life  of  a  husband 
for  the  benefit  of  his  wife,  against 
the  assignment  thereof,  inserted 
solely  for  the  advantage  of  the 
company,  cannot  avail  the  wife 
as  against  one  to  whom  she  has 
assigned  the  policy  under  the  stat- 
ute, where  the  company  has  de- 
clined to  take  advantage  of  the 
stipulations  and  has  paid  the  pro- 
ceeds of  the  policy  into  court.  Id. 

17.  Redemption  of  Assigned  Life  In- 
surance Policy.  An  action  in 
equity  to  redeem  an  assigned  life 
insurance  policy,  payable  to  the 
insured's  estate,  and  to  compel  a 
reassignment  thereof  upon  pay- 
ment of  all  lawful  advances  made 
upon  it,  is  maintainable  by  the 
insured,  against  his  assignee  of 
the  policy"  under  a  qualified  as- 
signment "as  interest  may  ap- 
pear "  and  a  third  party  holding 
an  absolute  assignment  from  the 
first  assignee,  given  for  a  nominal 
and  other  consideration  as  alleged,  j 
where  the  consideration  for  the 
original  assignment  is  shown  to 
have  been  an  oral  agreement  by 
the  assignee  to  support  the  plain- 
tiff from  that  time  on,  and  he  has 
ceased  and  does  not  offer  to  do  so, 
although  he  is  not  shown  to  have 
actually  refused  in  terms  to  per- 
form, and  the  plaintiff  shows,  in 
explanation  of  why  the  words  "  as 
interest  may  appear  "  were  placed 
in  the  original  assignment,  that 
the  agreement  between  the  parties 
was  that  the  assignee  was  to  re- 
ceive from  the  proceeds  of  the 
policy  such  sums  as  he  might  ad- 
vance in  supporting  the  plaintiff. 
Bohleber  v.  Waelden.  405 


18.  Life  Insurance  —  Evidence  — 
Admissions  against  Interest,  in 
Proofs  of  Death.  Representations 
as  to  the  cause  of  death  of  the  in- 
sured, contained  in  proofs  of  death 
furnished  by  the  beneficiary  of  a 
life  insurance  policy  to  the  com- 
pany, operate  as  admissions  of  a 
material  fact  against  interest,  and, 
while  not  conclusive,  are  compe- 
tent prima  facie  evidence  against 
the  beneficiary  upon  an  issue  as 
to  the  cause  of  death  raised  in  an 
action  upon  the  policy.  Hanna 
v.  Conn.  Mut.  L.  Ins.  Co.  526 

19.  Proofs  of  Death  —  Admissions 
as  to  Cause  of  Death.  When  the 
complaint  in  an  action  upon  a  life 
insurance  policy  alleges  a  cause 
of  death  within  the  policy,  and 
the  defense  is  interposed  that  an 
express  condition  of  the  policy, 
excepting  death  from  a  certain 
cause,  had  been  violated  and  that 
the  death  resulted  from  such  ex- 
cepted cause,  and  the  plaintiff,  on 
cross-examination,  identifies,  and 
admits  delivering  to  the  com- 
pany, proofs  of  death  stating  that 
the  death  resulted  from  the  ex- 
cepted cause,  the  complaint  is 
properly  dismissed  if  the  plaintiff 
fails  to* give  any  evidence  show- 
ing that  the  allegation  in  the  com- 
plaint as  to  the  cause  of  death 
was  true  and,  as  a  consequence, 
that  the  cause  of  death  was,  or 
could  have  been,  other  than  as 
stated  in  the  proofs  of  death.     Id. 


INTERLOCUTORY  JUDGMENT. 
See  Appeal,  83. 

INTERPLEADER. 
See  Sales,  1. 

INTESTACY. 
See  Will,  3. 

JUDGMENT. 

See  Appeal,  18,  16,  38. 
Mortgage,  9. 
Replevin. 
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JURIES. 

Extraordinary  Tests  of  Qualifica- 
tions. The  employment  of  extra- 
ordinary educational  tests  in  the 
examination  of  jurors  is  not  to  be 
encouraged.  People  v.  McLaugh- 
lin. 305 

See  Code    op   Criminal  Proced- 
ure, 8. 


LACHES. 
Sec  Insurance,  12. 

LAPSED  LEGACY. 
Sec  Will,  1. 

LIEN. 
Sec  Sales,  2,  8. 

LIFE  INSURANCE. 
Sec  Insurance,  1-10,  15-19. 

MANDAMUS. 

Appeal  —  Discretionary  Order.  The 
rules  relating  to  discretionary 
orders  in  actions  apply  with 
reference  to  proceedings  by  man- 
damus ;  and  an  order  refusing  a 
motion  for  leave  to  intervene  as  a 
party  in  mandamus  proceedings, 
resting,  as  it  does,  in  the  sound 
discretion  of  the  Supreme  Court, 
is  not  reviewable  by  the  Court  of 
Appeals.  In  re  Bohnet  v.  Mayor, 
etc.  279 

MARRIAGE. 
See  Cause  of  Action,  2,  3. 

MARRIED  WOMEN. 

See  Insurance,  15,  16. 

MASTER  AND  SERVANT. 

Sec   Municipal  Corporations,  3. 

•78 


MINORITY     STOCKHOLDERS. 
Sec  Corporations,  5-7. 

MONEY. 
Sec  Transfer  Tax,  7. 


MORTGAGE. 

1.  Action  to  Foreclose  Junior  Mort- 
gage—  Prior  Mortgagee  in  Posses- 
sion  under  a  Foreclosure  to  which 
Junior  Mortgagee  Was  not  Made  a 
Party  —  Remedy  of  Junior  Mort- 
gagee. A  junior  mortgagee,  who 
was  not  made  a  party  to  the  fore- 
closure of  a  prior  mortgage,  and 
who,  after  such  foreclosure,  brings 
an  action  to  foreclose  his  mortgage, 
is  not  to  be  deprived  of  his  right 
of  sale,  subject  to  prior  liens,  and 
be  required  to  redeem,  under  pen- 
alty of  a  dismissal  of  his  com- 
plaint, with  costs,  on  failure  so 
to  do,  as  against  a  prior  mort- 
gagee in  possession  through  the 
prior  foreclosure  and  under  out- 
standing liens  upon  the  mortgaged 
property  in  excess  of  its  value, 
and  the  prior  mortgagee  awarded  a 
strict  foreclosure,  where,  although 
such  prior  mortgagee  went  into 
possession  in  good  faith  and  with- 
out any  actual  knowledge  of  the 
junior  mortgage,  that  mortgage 
was  then  on  record  and  there  was 
nothing  to  prevent  its  ascertain- 
ment by  the  usual  inquiries,  and 
it  is  not  shown  that  the  junior 
mortgagee  had  notice  or  was 
chargeable  with  notice  of  the 
prior  mortgagee's  foreclosure  ac- 
tion and  by  silence  or  conduct  con- 
tributed to  the  existing  situation. 
Denton  v.  Ontario  Co.  Nat.  Bank. 

126 

8.  Imputation  to  Junior  Mortgagee 
of  Knowledge  of  Action  to  Foreclose 
Prior  Mortgage  —  Knowledge  of  At- 
torney. Knowledge  of  the  com- 
mencement or  pendency  of  an  ac- 
tion to  foreclose  a  prior  mortgage 
is  not  imputable  to  a  junior  mort- 
gagee, who  was  not  made  a  party 
thereto,  in  an  action  subsequently 
brought  by  him  to  foreclose  his 
mortgage  when  the  prior  mort- 
gagee is  in  possession  of  the  prem- 
ises through  a  judgment  and  sale 
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in  the  former  action,  from  the 
mere  facts  that  the  attorney  for 
the  junior  mortgagee  in  the  later 
action  knew  of  the  prior  action 
through  appearing  therein  as  at- 
torney for  another  party,  and  that 
in  the  verification  to  the  complaint 
in  the  later  action,  made  by  him, 
the  attorney  states  that  he  drew 
the  junior  mortgage  and  that  it 
had  been  in  his  possession  ever 
since,  except  while  being  recorded. 

Id. 

8.  Strict  Foreclosure.  Strict  fore- 
closure should  be  resorted  to  only 
in  extreme  cases;  and,  it  seems, 
that  it  is  not  called  for  in  favor  of 
a  prior  mortgagee,  in  possession 
through  an  action  foreclosing  a 
prior  mortgage,  defendant  in  a 
subsequent  action  brought  to 
foreclose  a  junior  mortgage  by  a 
mortgagee  who  was  not  made  a 
party  to  the  prior  action,  instead 
of  permitting  the  junior  mort- 
gagee to  sell  at  his  own  expense, 
wher£  the  defendant  prior  mort- 
gagee's possession  is  under  liens 
in  excess  of  the  value  of  the 
mortgaged  premises,  and  the 
junior  mortgagee  cannot  sell  ex- 
cept in  subordination  to  all  his 
rights.  Id. 

4.  Railroad  Mortgage  —  Foreclosure 
at  Instance  of  Railroad  Company 
Holding  Majority  of  Stock  of  Mort- 
gagor Company  —  Rights  of  Minor- 
ity Stockliolders  —  Material  Evi- 
dence. On  the  trial  of  an  action 
brought  by  the  trustee  of  a  rail- 
road mortgage,  at  the  instance  of 
a  railroad  company  which  held  a 
majority  of  the  stock  and  de- 
faulted bonds  of  the  mortgagor 
company,  and  controlled  its 
affairs,  to  foreclose  the  mortgage, 
and  obtain  a  sale  of  the  mort- 
gaged property,  for  the  purpose 
of  enabling  the  majority  stock- 
holding company  to  obtain  con- 
trol thereof  at  less  than  its  value, 
it  is  error  to  reject,  as  immaterial, 
evidence  offered  by  intervening 
minority  stockholders  of  the  mort- 
gagor company  to  show  that, 
after  the  majority  stockholding 
company  became  the  owner  of  a 
majority  of  the  stock  and  bonds 
of  the  mortgagor  company,  and 
while  its  officers  were  in  control 
of  the  latter  corporation  and  its 


affairs,  it  declined  to  accept  traffic 
from  other  roads  which  would 
have  produced  a  fund  with  which 
to  pay  interest  due  on  the  mort- 
gage bonds;  that  the  income  of 
the  road,  which  should  have  been 
employed  to  pay  such  interest, 
was  used  for  other  and  improper 
purposes,  and  that  such  action 
upon  the  part  of  the  majority 
stockholder  occasioned  the  in- 
ability of  the  mortgagor  company 
to  pay  the  interest  and  cure  the 
default.  Farmers'  L.  <ft  T.  Co,  v. 
N.  T.  A  N.  R.  Co.  0 

5.  Railroad  Mortgage  —  Maintenance 
of  Action  by  Trustee.  Qtuere, 
whether  an  action,  commenced  by 
the  trustee,  upon  the  request  of 
persons  purporting  to  own  the 
requisite  amount  of  bonds,  to 
foreclose  a  railroad  mortgage 
which  provides  that  in  case  of 
default  the  trustee  may,  of  his 
own  motion,  bring  an  action  of 
foreclosure,  and  that  he  must  do 
so  if  requested  by  the  owners  of 
a  certain  amount  of  the  mortgage 
bonds,  can  be  maintained  when  it 
is  shown  that  the  requesters  did 
not  in  fact  own  the  bonds  on 
which  their    request  was  based. 

Id. 

6.  Equitable  Subrogation  —  Liabil- 
ity for  Mortgage  Debt.  Where  .the 
grantor  of  a  deed  containing  a 
personal  covenant  between  him 
and  the  grantee,  whereby  the 
grantee  assumes  the  payment  of 
an  outstanding  mortgage,  is  per- 
sonally liable  for  the  mortgage 
debt,  equity  treats  the  covenant 
as  one  for  indemnity  to  the  grantor 
and  the  grantee  as  a  surety  for  the 
grantor  against  his  liability  for  the 
debt,  of  which  relation  the  mort- 
gagee may  avail  himself,  under 
the  doctrine  of  equitable  subroga- 
tion that  a  creditor  is  entitled  to 
the  benefit  of  a  collateral  obliga- 
tion for  the  payment  of  the  debt, 
received  by  one  himself  liable 
therefor,  from  a  person  who  had 
undertaken  to  indemnify  the  for- 
mer against  his  liability.  Wager 
y.  Link.  54& 

7.  Liability  to  Mortgagee  for  Mort- 
gage Debt,  Created  by  Independent 
Transaction.     The   personal   lia- 
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bility  of  the  grantor  of  mortgaged 
premises,  acquired  by  him  from 
the  mortgagor,  for  the  payment  of 
the  outstanding  mortgage  debt, 
which  will  support  the  equitable 
subrogation  of  the  mortgagee  to 
the  benefit  of  a  covenant  made  to 
such  grantor  by  his  grantee  to  as- 
sume payment  of  the  mortgage, 
need  not  be  created  by  his  deed 
from  the  mortgagor  nor  by  agree- 
ment with  the  mortgagor,  but 
may  be  created  by  an  independent 
writing,  such  as  a  bond  given  by 
such  grantor  to  the  mortgagee, 
subsequently  to  acquiring  the 
mortgaged  premises,  binding  him- 
self to  pay  any  deficiency  in  the 
mortgage*  debt  after  the  remedy 
against  the  land  should  be 
exhausted.  Id. 

8.  Pleading  —  Allegation  and  Proof. 
In  a  complaint  for  th«  fore- 
closure of  a  mortgage,  the  alle- 
gation   that    one    who    had    ac- 

?[uired  the  mortgaged  premises 
rom  the  mortgagor  orally  agreed 
with  the  mortgagor  to  asaume, 
and  did  assume,  the  payment  of 
the  mortgage  "and  thereby  and 
otherwise  became  legally  and 
equitably  bound  to  the  grantor 
and  to  the  mortgagee  to  pay  the 
same  "  is  sufficient,  even  assuming 
that  any  allegation  on  the  subject 
is  necessary  to  permit  such  proof, 
and  in  the  absence  of  any  appli- 
cation to  make  the  allegation  more 
definite,  to  justify  proof  of  a  bond 
executed  by  the  grantee  of  the 
mortgagor  to  the  mortgagee,  by 
which  such  grantee  bound  himself 
to  pay  any  deficiency  in  the  mort- 
gage debt  after  the  remedy  against 
the  land  should  be  exhausted,  as 
against  a  defendant  who  had  as- 
sumed the  payment  of  the  mort- 
gage by  a  covenant  to  that  effect 
in  a  deed  from  such  grantee  to 
himself.  Id. 

9.  Foreclosure  —  Omission  to  Serve 
Certain     Defendants  —  Judgment 

for  Deficiency.  The  objection  to 
a  judgment  for  deficiency  in  a 
foreclosure  action,  that  the  defend- 
ant against  whom  it  was  recov- 
ered was  prejudiced  by  the  omis- 
sion to  serve  certain  other  de- 
fendants, is  not  tenable,  when  it 
appears  that  the  unserved  defend- 
ants had  in  fact  no  interest  in  the 


mortgaged  premises;  that  the 
judgment  of  sale  was  entered 
upon  the  motion  of  the  defend- 
ant against  whom  the  judgment 
for  deficiency  was  subsequently 
recovered,  and  that  his  attorney 
attended  and  bid  at  the  sale.    Id. 


MUNICIPAL  CORPORATIONS. 

1 .  Pay  of  Policemen  in  Cities — Laws 
of  1884,  Chap.  182  —  Application. 
Dependent  on  Population.  Chap- 
ter 182,  Laws  of  1884,  which  pro- 
vides that  on  and  after  the  1st  day1 
of  January,  1885,  the  grade  and 
compensation  of  members  of  the 
police  force  in  all  cities  of  the 
state,  "having,  according  to  the 
last  census,  a  population  exceed- 
ing eight  hundred  thousand," 
shall  be  as  prescribed  therein,  was 
intended  to  apply  only  to  cities 
which  had  the  required  popula- 
tion at  the  time  when  the  act  was 
passed  and  took  effect,  as  shown 
by  the  then  last  census,  and  was 
not  intended  to  apply  to  any  city 
in  the  state  at  any  future  time 
when,  by  a  census,  it  was  found 
to  have  that  population.  Stack  v. 
City  of  Brooklyn.  385 

2.  City  <rf  Brooklyn  —  Pay  of  Police- 
men Agulated  by  Laws  of  1888, 
Cliap.  583.  Even  if  chapter  182, 
Laws  of  1884,  was  ever  applicable 
to  cities  acquiring  a  population  of 
800,000  subsequently  to  its  pas- 
sage, as  did  the  city  of  Brooklyn, 
that  city  has  been  excepted  from 
its  operation  by  force  of  subse- 
quent repugnant  legislation, 
covering  and  controlling  the  entire 
subject  of  the  compensation  of 
the  police  in  the  city  of  Brooklyn, 
and  embodied  in  its  charter  by 
chapter  583,  Laws  of  1888.        Id. 

3.  Non-liability  of  Cities  for  Acts  of 
Brooklyn  Bridge  Policemen.  The 
municipal  corporations  of  the 
cities  of  New  York  and  Brooklyn 
are  not  liable  for  acts  of  a  bridge 
policeman,  appointed  by  the  trus- 
tees of  the  Brooklyn  bridge  pur- 
suant to  the  statute  (Laws  of  1875, 
chap.  300,  §  8),  done  in  the  public 
character  of  policeman,  and  not 
within  the  scope  of  any  employ- 
ment as  an  agent  or  servant  of 
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tbe  municipalities. 
Mayor,  etc. 


WoodhuU  t. 
450 


See  0oxifTrrrTiO3CAL  Law,  8,  9. 
New  York  (Crnr  of; 
Veterans,  1, 2. 
Villages. 


NEGLIGENCE. 
See  Appeal,  11,  13,  1«. 


NEW  TRIAL. 

See  Appeal,  1,  3,  24-27. 

Code  of  Criminal  Procedure, 
4. 

NEW  YORK  (CITY  OP? ) 

Warden  of  City  Prison.  Chapter 
577,  Laws  of  1892,  applies  to  a 
veteran  holding  the  appointive 
position  of  warden  of  the  city 
prison  in  the  city  of  New  York, 
and  entitles  him  to  a  hearing 
before  removal  by  the  commis- 
sioner of  correction  of  that  city. 
People  ex  rel.  v.  Wright.  444 

See  Municipal  Corporations,  3. 


NON-RESIDENT  DECEDENT. 
See  Transfer  Tax,  1-3,  5,  «. 

NONSUIT. 
See  Appeal,  7,  10. 

NOVEL  ACTION. 
See  Cause  of  Action,  1. 

OFFER  OF  JUDGMENT. 
See  Replevin. 

OFFICERS. 

See  Constitutional  Law,  8,  9. 
Veterans,  1,  2. 

OFFICIAL  BALLOT. 
See  Villages. 


OPINIONS. 
See  Appeal,  2L 

ORDERS. 
See  Appeal,  1, 1,  4, 15, 17, 24-M. 

OYER  AND  TERMINER. 
See  Constitutional  Law,  4. 


PARTIES. 

See  Code  of  CivrL  Procedure,  8, 
14,  15 
Mortgage,  9. 
Preferred  Causes. 


PENAL  CODE. 

184 — Mistake  in  Beading  to 
Yury  the  Statutory  Definition  of 
Degrees  of  Mu rder.  On  the  review 
of  a  conviction  of  murder  in  the 
first  degree,  reversible  error  is  not 
predicable  upon  a  mistake  of  the 
trial  judge  in  substituting  the 
word  "first"  for  " second"  in 
eading  to  the  jurv  the  statutory 
definition  of  murder  in  the  second 
degree  (Penal  Code,  ^  184),  where 
the  proper  distinction  between 
the  two  degrees,  as  regards  pre- 
meditation and  deliberation,  was 
clearly  explained  in  subsequent 
portions  of  the  charge.  People  v. 
Hozh.  291 

2.  |  351  —  Pool-selling  —  Constitu- 
tionality of  Chap.  572,  Laws  of 
1 895.  Chapter  572,  Laws  of  1895, 
amending  section  851  of  the  Penal 
Code,  and  making  pool-selling  a 
felony,  is  not  so  connected  with 
or  dependent  upon  chapter  570  of 
the  same  year,  authorizing  certain 
organizations  to  conduct  races  for 
purses  or  prizes,  as  to  be  invalid, 
even  if  (which  is  not  decided)  the 
latter  act  is  obnoxious  to  the  pro- 
vision of  the  Constitution  (Art.  1, 
§  9)  which  prohibits  the  authori- 
zation of  rambling.  People  ex 
rel.  v.  Van  De  Carr.  439 

3.  Idem.  The  provisions  of  chapter 
572,  Laws  of  1895,  amending  sec- 
tion 351  of  the  Penal  Code,  that 
any  person  who  aids  in  any  of  the 
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acts  which  are  forbidden  by  that 
section  is  guilty  of  a  felony,  "  ex- 
cept when  another  penalty  is  pro- 
vided by  law,"  and  that  "  when 
an  exclusive  penalty  is  provided 
by  law  for  an  act  hereby  pro- 
hibited, the  permitting  of  the  use 
of  premises  for  the  doing  of  the 
act  in  such  case  shall  not  be 
deemed  a  violation  hereof  or  of 
section  348  of  this  Code,"  do  not 
contravene  the  provision  of  the 
Constitution  (Art.  3,  §  17)  that 
4 'no  act  shall  be  passed  which 
shall  provide  that  any  existing 
law,  or  any  part  thereof,  shall  be 
made  or  deemed  a  part  of  said 
act,  or  which  shall  enact  that  any 
existing  law,  or  part  thereof,  shall 
be  applicable,  except  by  inserting 
it  in  such  act."  Id. 


PERSONAL  INJURY. 
See  Appeal,  11,  13,  16. 

PLACE  OF  TRIAL. 
See  Venue. 


PLEADINGS. 

1.  Demurrer  to  Answer.  Where  the 
plaintiff  in  an  action  has  demurred 
to  the  answer  and  raises  the  ques- 
tion of  its  sufficiency  in  law 
whether  it  is  sufficient  or  not,  the 
judgment  of  the  court  is  invoked 
upon  the  law  of  the  case  as  pre- 
sented by  the  pleadings.  Lewi*  v. 
Cook.  163 

2.  Allegation  and  Proof.  In  a  com- 
plaint for  the  foreclosure  of  a 
mortgage,  the  allegation  that  one 
who  had  acquired  the  mortgaged 
premises  from  the  mortgagor 
orally  agreed  with  the  mortgagor 
to  assume,  and  did  assume,  the 
payment  of  the  mortgage  "and 
thereby  and  otherwise  became 
legally  and  equitably  bound  to 
the  grantor  and  to  the  mortgagee 
to  pay  the  same"  is  sufficient, 
even  assuming  that  any  allegation 
on  the  subject  is  necessary  to  per- 
mit such  proof,  and  in  the  ab- 
sence of  any  application  to  make 
the   allegation  more  definite,   to 


justify  proof  of  a  bond  executed 
by  the  grantee  of  the  mortgagor 
to  the  mortgagee,  by  which  such 
grantee  bound  himself  to  pay  any 
deficiency  in  the  mortgage  debt 
after  the  remedy  against  the  land 
should  be  exhausted,  as  against  a 
defendant  who  had  assumed  the 
payment,  of  the  mortgage  by  a 
covenant  to  that  effect  in  a  deed 
from  such  grantee  to  himself. 
Wager  v.  Link. 


PLEDGE. 
See  Sales,  2,  3. 

POLICE. 
See  Municipal  Corporations,  1-8. 

POLICE  COMMISSIONERS. 
See  Constitutional  Law,  8,  9. 

POOL-SELLING. 
See  Crimes,  6,  7. 

PRACTICE. 

See  Appeal,  5. 
Mortgage,  9. 
Preferred  Causes. 

PREFERRED  CAUSES. 

Code  Civ.  Proc.  §  791,  Subd.  5.  The 
right  to  a  preference  upon  the 
calendar,  given  by  subdivision  5 
of  section  791  of  the  Code  of  Civil 
Procedure,  when  a  person,  in  one 
of  the  capacities  mentioned 
therein,  is  the  sole  plaintiff  or  sole 
defendant,  does  not  extend  to  a 
case  where  the  same  person  is 
joined  as  a  party  in  his  individual 
capacity  as  well  as  in  the  pre- 
scribed capacity.  Haux  v.  Dry- 
Dock  S.  Instn.  581 

PREStTMPTION. 
See  Bills,  Notes  and  Checks,  2. 
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PRINCIPAL  AND  AGENT. 

See  Bills,  Notes  axd  Checks,  3, 4. 
Statute  of  Frauds,  2. 


PRIVATE  WAYS. 
£k  Easement*,  6. 


PRIVILEGED    COMMUNICA- 
TIONS?. 2. 

See  Evidence,  0. 


PROBATE. 

See  Code  of  Civil  Procedure,  15. 

PROMISSORY  NOTE. 
See  Bills,  Notes  and  Checks. 

QUESTIONS  OF  LAW. 
Set  Appeal,  5,  8,  10,  25. 

RAILROADS. 

1.  'Riparian  Right*,  a*  Affected  by 
Railroad  Structure  upon  Bed  of 
Tidal  River.  An  action  by  the 
owner  of  land  abutting  on  a  tidal  I 
river,  against  a  railroad  company, 
for  an  injunction  and  the  recovery 
of  damages  caused  by  an  open  pil- 
ing and  railroad  superstructure 
below  high- water  mark,  claimed  to 
be  an  obstruction  to  his  right  of 
access  to  the  channel,  cannot  be 
maintained  when  it  appears  that 
the  alleged  obstruction  was  erected 
and  is  maintained,  in  pursuance 
of  legislative  authority,  upon  the 
bed  of  the  river,  which  the  com- 
pany acquired  from  the  state,  and 
that  the  natural  condition  of 
things  was  left  practically  un- 
changed and  the  abutting  owner 
is  given  suitable  and  reasonable 
means  of  access  to  the  channel. 
Such  structure,  lawful  in  its  incep- 
tion, does  not  become  unlawful  be- 
cause it  interferes  with  and  ob- 
structs a  particular  mode  of  access 
desired  by  the  upland  owner  subse- 
quent to  its  erection,   involving 


the  use  of  the  bed  of  the  river 
below  hijrfi-water  mark,  which 
use  is  not  incidental  to  his  owner- 
ship of  the  uplands,  bat  entirely 
distinct  therefrom,  such  as  the  con- 
struction and  use  by  him  of  an 
artificial  canal  for  the  floating  of 
large  vessels  from  his  lands  to  the 
channel,  across  lands  under  water 
belonging  to  the  state.  Hedge*  v. 
W.  S.  R.  R.  Co.  150 

Elevated  Railroad  Action  —  Ap' 
peal  from  Order  Granting  3Vtr 
Trial  —  Question  of  Exceuof  Inju rg 
over  Bent  fit*.  When,  in  one  of  the 
usual  actions  against  an  elevated 
railroad  company  for  an  injunc- 
tion and  damages,  the  Special 
Term  decides  that  the  railroad  hes 
inflicted  no  injury  upon  the  prop* 
erty  of  the  plaintiff  when  the  bene- 
fits" are  taken  into  account,  and 
dismisses  the  complaint  by  a  de- 
cision which  does  not  state  the 
facts  separately,  and  the  plaintiff 
files  an  exception  to  the  decision, 
an  appeal  to  the  Court  of  Appeals 
from  an  order  of  the  Appellate 
Division,  not  made  by  unanimous 
vote,  reversing  the  judgment  and 
granting  a  new  trial  "  upon  ques- 
tions of  fact  and  law,"  raises  the 
question  whether  there  was  any 
substantial  evidence  of  excess  of 
injury;  and  if  an  examination  of 
the  record  discloses  any  evidence 
which  shows  that  a  question  of 
fact  was  presented  for  determina- 
tion, the  decision  of  the  Appellate 
Division  is  final,  and  the  appeal 
therefrom  will  be  dismissed.  Often 
v.  Manh.  R.  Co.  395 

See  Contract,  1. 
Mortgage,  4,  5. 


REAL  PROPERTY. 
See  Appeal,  34 

RECEIVER. 
See  Corporations,  1. 

reclamation: 

See  Sales,  L 
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REMEDIES. 

See  Bills,  Notes  and  Checks,  6. 
Cause  of  Action. 


REPEAL. 

See  Statutes,  1. 

REPLEVIN. 

Acceptance  by  Plaintiff  of  Offer  of 
Judgment  for  a  Portion  of  the 
Chattels  — Establishment  of  Title 
of  Defendant  to  Chattels  Excepted 
from  the  Offer.  When,  in  an 
action  of  replevin  for  the  posses- 
sion of  several  chattels,  the  de- 
fendant, in  his  answer,  claims 
absolute  title  to  some  of  the  chat- 
tels and  demands  judgment 
therefor,  and  serves  an  offer  of 
judgment  in  favor  of  the  plain- 
tiff for  all  the  chattels  in  suit 
except  those  claimed  in  the  an- 
swer, and  the  offer  is  accepted 
and  judgment  entered  accord- 
ingly, the  title  of  the  defendant 
to  the  chattels  claimed  in  his 
answer  and  excepted  from  his 
offer  is  conclusively  established, 
and  the  plaintiff  is  estopped  from 
asserting  title  thereto  in  another 
action  of  replevin  subsequently 
•  brought  against  him  by  the  origi- 
nal defendant  to  recover  posses- 
sion of  such  excepted  chattels,  if 
retained  by  the  original  plaintiff 
under  his  preliminary  requisition 
in  the  original  action.  Shepherd 
v.  Moodhe.  183 


RESETTLEMENT    OF  FIND- 
INGS. 

See  Appeal,  20. 

RETURN. 
See  Appeal,  19. 

REVISED  STATUTES. 

1.  1  R.  S.  389,  §  5— Tax  Assessment  on 
Decedent's  Personal  Estate,  against 
Executors  —  Possession  and  Control 
of  Estate.  The  admission  of  the 
will  to  probate  and  the  issuance 


of  letters  testamentary  thereon 
are  not  conditions  precedent  to 
such  a  possession  and  control  of 
the  testator's  personal  estate  by 
his  executors  as  is  required  by  the 
statute  (1 R.  S.  389,  §  5)  to  author- 
ize an  assessment  for  taxation  on 
such  personal  estate  against  them 
in  their  representative  capacity. 
People  ex  ret.  v.  Barker.  52 

.  1  R.  S.  727,  §  44  —  Tenancy  in 
Common.  A  devise  and  bequest 
of  all  the  testator's  estate  "unto 
my  three  sisters"  (naming  them, 
but  without  further  words),  con- 
stitutes, by  force  of  the  statute 
(1  R.  S.  727,  §  44),  a  tenancy  in 
common  and  not  a  joint  tenancy 
or  a  bequest  to  a  class ;  and, 
hence,  if  one  of  the  three  legatees 
has  died  before  the  testator,  her 
legacy  lapses  and  the  testator 
must  be  deemed  to  have  died 
intestate  as  to  one-third  of  his 
estate.    In  re  Kimberly.  90 

.  Idem  —  Personal  Estate.  The 
statute  (1  R.  S.  727,  §  44),  which 
declares  that  "every  estate 
granted  or  devised  to  two  or 
more  persons,  in  their  own  right, 
shall  be  a  tenancy  in  common, 
unless  expressly  declared  to  be 
in  joint  tenancy,"  applies  to  per- 
sonal as  well  as  real  estate.        Id. 


RIGHT  OF  WAY. 
See  Easements,  1-5,  7,  9. 

RIPARIAN  RIGHTS. 

1.  Tidal  River.  The  owner  of  up- 
lands bounded  by  the  waters  of  a 
tidal  river  has  a  natural  easement 
or  right  of  access  to  the  channel, 
but  this  does  not  include  any  right 
arising  from  the  use  of  land  under 
water  or  the  bed  of  the  river,  below 
high- water  mark,  and  his  casement 
cannot  be  enlarged  at  will  or  ac- 
cording to  his  convenience  and 
necessity  in  such  a  manner  as  to 
prevent  other  parties,  to  whom 
the  state  has  granted  the  bed  of 
the  river  or  some  portion  of  it, 
from  using  their  own  property  in 
a  way  which  does  not  substantially 
interfere  with  his  access  to  the 
channel,  although  the  effect  of  it 
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may  be  to  obstruct  a  particular 
mode  of  access  subsequently  de- 
sired by  him,  which  is  not  in- 
cluded in  or  incidental  to  his  own- 
ership of  the  uplands,  and  which 
would  be  inconsistent  with  the 
rights  of  the  owner  of  the  inter- 
vening land  under  water  below 
high-water  mark.  Hedges  v.  W. 
A  B.  B.  Co.  150 

2.  As  Affected  by  Railroad  Structure 
upon  Bed  of  Tidal  Birer.  An  ac- 
tion by  the  owner  of  land  abut- 
ting on  a  tidal  river,  against  a  rail- 
road company,  for  an  injunction 
and  the  recovery  of  damages 
caused  by  an  open  piling  and  rail- 
road superstructure  below  high- 
water  mark,  claimed  to  be  an  ob- 
struction to  his  right  of  access  to 
the  channel,  cannot  be  maintained  I 
when  it  appears  that  the  alleged  I 
obstruction  was  erected  and  is  J 
maintained,  in  pursuance  of  legis-  > 
lative  authority,  upon  the  bed  of  , 
the  river,  which  the  company  ac- 
quired from  the  state,  and  that  the 
natural  condition  of  things  was 
left  practically  unchanged  and  the 
abutting  owner  is  given  suitable 
and  reasonable  means  of  access  to 
the  channel.  Such  structure,  law- 
ful in  its  inception,  does  not  be- 
come unlawful  because  it  inter- 
feres with  and  obstructs  a  particu- 
lar mode  of  access  desired  by  the 
upland  owner  subsequent  to  its 
erection,  involving  the  use  of  the 
bed  of  the  river  below  high-water 
mark,  which  use  is  not  incidental 
to  his  ownership  of  the  uplands, 
but  entirely  distinct  therefrom, 
such  as  the  construction  and  use 
by  him  of  an  artificial  canal  for 
the  floating  of  large  vessels  from 
his  lands  to  the  channel,  across 
lands  under  water  belonging  to 
the  state.  Id. 

SALES. 

1.  Deposit  of  Parchase  Money  under 
Contract  for  Stile  and  Purchase  of 
Corporate  Stock,  (Conditioned  on 
Increase  of  Capital  Stock  to  a  Cer- 
tain Amount  —  Brclamation  of 
Purchase  Money,  en  Failure  of 
Conditions.  The  respective  par- 
ties to  a  contract  for  the  sale  and 
purchase  of  corporate  stock,  to 
be   performed  at    a    future   day 


named,  deposited,  the  vendor,  the 
stock  and  the  vendee  the  purchase 
money,  with  a  third  party,  under 
a  provision  of  the  contract  that  it 
should  not  be  performed  unless 
two-thirds  of  the  stock  should 
vote  to  increase  the  capital  stock 
to  a  certain  stipulated  amount  or 
if  the  increase  should  be  pre- 
vented by  legal  proceedings.  The 
vendor  covenanted  to  vote  all  his 
stock  for  the  increase,  but,  in 
fact,  instigated  and  procured  an 
injunction  restraining  an  increase, 
and  the  stock  was  never  increased 
to  the  amount  named  in  the  con- 
tract, but,  after  the  date  fixed  for 
the  performance  of  the  contract 
was  increased  to  a  larger  amount 
Field,  in  an  action  of  interpleader 
instituted  by  the  depositary,  that 
the  vendee  was  entitled  to  treat 
the  contract  as  of  no  effect  and  to 
reclaim  the  purchase  money  de- 
posited by  him.     Lovcll  v.  Jacobs. 

84 

\.  Ownership  of  Stocks  Bought  by 
Stockbroker  on  Account  of  a  Banker, 
for  an  Undisclosed  Customer  — 
Transfer  of  Title  from  Banker  to 
Customer  —  Bights  of  Customer  in 
Stocks  Betained  by  Broker  as 
/Security  for  Banker's  Account. 
If  a  customer  orders  his  banker 
to  buy  certain  shares  of  stock  for 
him,  and  the  banker,  without  dis- 
closing the  name  of  his  customer, 
thereupon  instructs  a  stockbroker, 
who  is  his  correspondent  and  with 
whom  he  has  an  account,  to  buy 
the  stock  on  his  account,  and  the 
broker  buys  the  stock  accordingly, 
and  the  banker,  instead  of  for- 
warding the  money,  allows  the 
amount  paid  for  the  stock  to  be 
charged  against  him  and  the  stock 
to  remain  with  the  broker  as  col- 
lateral security  for  any  balance 
that  may  be  owing  on  his  general 
account,  the  banker  becomes  the 
owner,  and  the  broker  the  pled  gee 
in  possession,  of  the  stock;  and  if 
the  banker  then  notifies  his  cus- 
tomer that  the  stock  has  been 
bought,  as  ordered,  the  banker's 
title  to  the  stock  thereby  passes 
to  the  customer,  subject  (where 
the  customer  has  a  balance  to  his 
credit  with  the  banker  sufficient 
to  pay  for  the  stock)  only  to  the 
lien  of  the  broker,  and  cannot 
thereafter    pass  by  the  banker's 
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assignment  in  insolvency  to  his 
assign 2e.    Le  Marchanl  v.  Moore. 

209 

8.  Marshalling  Pledged  Securities. 
In  such  a  case,  the  banker's  cus- 
tomer, on  notifying  the  broker  of 
his  ownership  of  the  stock,  is  enti- 
tled to  have  timely  notice  of  any 
sale  thereof,  and  to  have  other 
stocks  or  securities  in  the  broker's 
hands  belonging  to  the  banker 
first  sold  and  applied  on  the 
banker's  indebtedness;  and  if  any 
balance  from  the  sale  of  the  cus- 
tomer's stock  is  turned  over  by 
the  broker  to  the  assignee  in  insol- 
vency of  the  banker,  the  customer 
may  recover  the  amount  thereof 
from  the  broker.  Id. 


SESSION  LAWS. 

1.  1870,  Chap.  291  —  Incorporation 
of  Villages  —  Method  of  Voting. 
The  provisions  of  the  act  for  the 
incorporation  of  villages  (Laws 
of  1870,  chap.  291,  §  9)  have  not 
been  changed  or  repealed  by  the 
changes  in  the  general  election 
laws,  or  the  laws  requiring  town 
elections  to  be  had  by  means  of 
the  official  ballot  or  ballot  ma- 
chines, and  still  regulate  the 
method  of  voting  to  determine  a 
proposition  to  incorporate  a  part 
of  a  town  or  parts  of  towns,  not 
before  organized  for  any  pur- 
pose.    In  re  Taylor.  242 

2.  1875,    Chap.    300.    The  munici- 

Sal  corporations  of  the  cities  of 
Tew  York  and  Brooklyn  are  not 
liable  for  acts  of  a  bridge  police- 
man, appointed  bv  the  trustees  of 
the  Brooklyn  bridge,  pursuant  to 
the  statute  (Laws  of  1875,  chap. 
800,  §  8),  done  in  the  public  char- 
acter of  policeman,  and  not 
within  the  scope  of  any  employ- 
ment as  an  a^ent  or  servant  of 
the  municipalities.  Woodhull  v. 
Mayor,  etc.,  N.  Y.  450 

3.  1879,  Chap.  24&—Mamea  Women 
—  Assignment  of  Life  Insurance 
Policies.  Chapter  248,  Laws  of 
1879,  providing  for  the  assign- 
ment by  wives  of  insurance  poli- 
cies "issued  within  the  state  of 
New  York "  upon  the  lives  of 
husbands  for  their  benefit,  applies 

79 


not  only  to  policies  issued  by- 
domestic  but  also  to  those  issued 
by  foreign  life  insurance  compa- 
nies ;  and  the  assignment  by  a 
wife,  with  the  consent  of  her 
husband,  of  a  policy  issued  by  a 
Connecticut  life  insurance  com- 
pany in  that  state  upon  his  life 
for  her  benefit  and  held  within 
this  state,  is  valid  and  vests  the 
title  to  the  proceeds  of  the  policy 
in  the  assignee.    Spencer  v.  Myers. 

269 

1880,  chap.  542.  Sse  par.  6,  this 
title. 

4.  1883,  Chap.  175  —  Assessment  Life 
Insurance.  The  provision  in  the 
statute  for  the  incorporation  and 
regulation  of  co  operative  or  as- 
sessment life  and  casualty  insur- 
ance associations  (Laws  of  1883, 
chap.  175,  §  21)  which  authorizes- 
the  creation  of  a  "reserve  fund," 
to  be  used  for  the  payment  of 
"death  losses,"  is  not  to  be  con- 
strued so  as  to  permit  such  associa- 
tions to  accumulate  a  reserve  fund 
wholly  from  the  contributions  of 
one  class  of  members  and  then  de- 
vote it  to  the  payment  of  death 
losses  of  another  class  who  in  no 
,way  contributed  to  it.  People  ex 
Wei.  v.  Life  <to  Reserve  Assn.         94 

5.  1884,  CJuip.  182  ♦-  Pay  of  Police- 
men in  Cities.  Chapter  182,  Laws 
of  1884,  which  provides  that  on 
and  after  the  1st  day  of  January, 
1885,  the  grade  and  compensation 
of  members  of  the  police  force  in 
all  cities  of  the  state,  *'  having,  ac- 
cording to  the  last  census,  a  popu- 
lation exceeding  eight  hundred 
thousand,"  shall  be  as  prescribed 
therein,  wras  intended  to  apply 
only  to  cities  which  had  the  re- 
quired population  at  the  time 
when  the  act  was  passed  and  took 
effect,  as  shown  by  the  then  last 
census,  and  was  not  intended  to 
apply  to  any  city  in  the  state  at 
any  future  time  when,  by  a  cen- 
sus, it  was  found  to  have  that 
population.  Stack  v.  City  of 
Brooklyn.  885 

See,  also,  par.  7,  this  title. 

6.  1885,  Chap.  501  —  Corporation 
Tax.  Surplus  earnings  of  a  foreign 
manufacturing  corporation  carry- 
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ing  on  a  portion  of  its  business  in 
this  state,  invested  in  real  estate 
in  this  state  leased  by  it  to  third 
parties,  and  not  occupied  by  the 
corporation  or  used  by  it  in  trans- 
acting its  ordinary  business,  and 
taxable  for  general  state  and  local 
purposes,  do  not  constitute  capital 
stock;  and,  while  such  investment 
influences  the  amount  of  the  cor- 
poration tax  by  increasing  the 
dividends  or  the  valuation  of  the 
capital  stock,  it  is  not  taxable  as 
"capital  stock  employed  within 
this  state,"  under  the  Corporation 
Tax  Act  of  1880  (Chap.  542),  as 
amended  by  chapter  501  of  Laws 
of  1885.    People  ex  rel.  v.  Wemple. 

46 

7.  1888,  Chap.  583—  City  of  Brook- 
lyn —  Pay  of  Policemen.  Even  if 
chapter  182,  Laws  of  1884,  was 
ever  applicable  to  cities  acquiring 
a  population  of  800,000  subse- 
quently to  its  passage,  as  did  the 
city  of  Brooklyn,  that  city  has 
been  excepted  from  its  operation 
by  force  of  subsequent  repugnant 
legislation,  covering  and  control- 
ling the  entire  subject  of  the  com- 
pensation of  the  police  in  the  city 
of  Brooklyn,  and  embodied  in  its 
charter  by  chapter  583,  Laws  of 
1888.     Stack  v.  City  of  Brooklyn. 

335 

S.  1890,  Chap.  564—  The  Stock  Cor- 
poration Law  — Liability  of  Direct- 
ors on  Failure  to  File  Annual  Re- 
port. Section  30  of  chapter  564, 
Laws  of  1890  (the  Stock  Corpora- 
tion Law),  which  went  into  effect 
May  1,  1891,  requiring  business 
•  corporations  to  file  a  report  within 
twenty  days  from  January  first  in 
each  year,  and,  in  case  of  failure, 
making  the  directors  liable  for  all 
the  debts  of  the  corporation  then 
existing,  and  for  all  contracted  be- 
fore filing  the  report,  was  not  in- 
tended to  be,  and,  therefore,  was 
not,  repealed  by  implication  by, 
nor  were  its  unchanged  provisions 
merged  in,  chapter  2,  Laws  of 
1892,  which  went  into  effect  Janu- 
ary 14.  1892,  and  which  amended 
the  former  statute  "  so  as  to  read 
as  follows"  in  several  material  re- 
spects, including  the  giving  of  the 
whole  month  of  January  in  which 
to  file  the  report,  and  which 
amending  statute  was  expressly 


repealed  by  section  34  of  chapter 
687,  Laws  of  1892,  which  went 
into  effect  May  18,  1892,  op  which 
same  day  chapter  688,  Laws  of 
1892,  also  went  into  effect,  by 
which  the  original  section  30  of 
the  act  of  1890  was  amended  and 
enacted  in  its  present  form.  Bank 
of  Metropolis  v.  Faber.  200 

9.  Idem  —  Compliance  witft  §  30  Re- 
quired in  January,  1892.  Section 
30  of  chapter  564,  Laws  of  1890, 
not  having  been  repealed  by,  nor 
its  unchanged  provisions  merged 
in  chapter"  2,  Laws  of  1892,  the 
duty  to  file  the  report  under  that 
section,  and  the  liability  of  direct- 
ors on  failing  to  file  it,  were  never 
suspended  but  were  continued, 
and  business  corporations  were 
bound  to  file  the  required  report 
during  the  month  of  January, 
1892,  before  the  fourteenth  day  bf 
that  month,  under  the  original 
law,  or,  if  not  then  filed,  during 
the  remainder  of  the  month  under 
the  same  law  as  amended ;  and, 
on  failure  so  to  do,  the  liability  of 
the  directors  attached.  Id. 

10.  Idem  —  Failure  to  File  Report  in 
1892  —  Action  to  Enforce  Direct- 
oitf  Liability  for  Debt  of  Corpora- 
tion. Since  section  30  of  chapter 
564,  Laws  of  1890,  has  never  been 
abrogated  or  suspended,  although 
amended,  an  action  lay  in  October, 
1895,  under  the  laws  then  in  force, 
to  hold  a  director  of  a  business 
corporation  personally  liable  for  a 
debt  of  the  corporation  contracted 
in  December,  1892,  by  reason  of 
the  failure  of  the  directors  of  the 
corporation  to  make  and  file  any 
report  during  the  year  1892.     Id. 


See  pars.  8  and  9, 


,  chap.  2. 
this  title. 


11.  1892,  chap.  399—  Transfer  Tax 
Act  —  Bonds  of  Domestic  Corpora- 
tionsffeld  by  Non-resident  Decedent 
at  His  Domicile.  Bonds  of  cor- 
porations incorporated  under  the 
laws  of  this  state,  owned  by  and 
in  the  possession  of  a  non  resident 
decedent  at  his  domicile  out  of 
this  state  at  the  time  of  his  death, 
and  which  then  pass  to  non-resi- 
dents, are  not  subject  to  taxation 
under    the     Transfer    Tax   Act 
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(Laws  of  1892,  chap.  399).    In  re 
Bronson.  1 

12.  Idem  —  Certificates  of  Stock  of 
Dor.iestic  Corporations  Held  by 
Non-resident  Decedent  at  His 
Domicile.  Shares  of  stock  in  cor- 
porations incorporated  under  the 
laws  of  this  state,  held  by,  and 
represented  by  certificates  in  the 
possession  of,  a  non-resident  dece- 
dent at  the  time  of  his  death  at  his 
domicile  out  of  this  state,  and 
which  then  pass  to  non-residents, 
are  subject  to  taxation  under  the 
Transfer  Tax  Act  of  1892.         Id. 

13.  Idem  —  Bonds  and  Stocks  of  Do- 
mestic and  Foreign  Corporations 
Owned  by  Non-resident  Decedent, 
Deposited  in  this  State.  Bonds  of 
foreign,  as  well  as  domestic  cor- 
porations, and  certificates  of  stock 
of  domestic  corporations  (but  not 
United  States  bonds  or  certificates 
of  stock  of  foreign  corporations), 
owned  by  a  non-resident  decedent, 
but  deposited  by  him  in  a  safe  de- 
posit vault  in  this  state,  and  so 
present  in  this  state  at  the  time  of 
the  decedent's  death,  are  subject 
to  taxation  under  the  Transfer  Tax 
Act  (Laws  of  1892,  chap.  399). 
In  re  Whiting.  2? 

14.  Idem  —  United  States  Bonds. 
Bonds  issued  by  the  United 
States,  although  present  in  this 
state  at  the  time  of  their  owner's 
death,  are  not  subject' to  taxation 
under  the  Transfer  Tax  Act  of 
1892.  Although  the  state  may 
have  the  power  to  impose  a  suc- 
cession tax  upon  United  States 
bonds,  it  has  not  yet  done  so.     Id. 

15.  Idem  —  Bonds  of  Foreign  Cor- 
porations Owned  by  Non-resident 
Decedent,  Deposited  in  this  State. 
Bonds  of  foreign  corporations, 
both  registered  and  coupon, owned 
by  a  non-resident  decedent,  but 
habitually  kept  by  him  in  a  safe 
deposit  vault  in  this  state,  and  so 
present  in  this  state  at  the  time 
of  the  decedent's  death,  are  sub- 
ject to  taxation  under  the  Trans- 
fer Tax  Act  (Laws  of  1892,  chap. 
399).     In  re  Morgan  35 

16.  Idem  —  Money  of  Non-resident 
Decedent  on  Deposit  in  this  State 
in  a  Trust  Account.    Individual 


deposits  of  a  non-resident  dece- 
dent, made  by  him  with  a  trust 
company  in  this  state,  under  an 
account  opened  by  him  as  trustee 
and  containing  deposits  of  moneys 
of  his  trust  estate,  are  subject  to 
taxation  under  the  Transfer  Tax 
Act  (Laws  of  1892,  chap.  899). 
In  re  Hondayer.  37 

17.  Idem  —  Deposit  of  Money  in 
Bank.  A  deposit  of  money  in  a 
bank,  although  technically  a  debt, 
is  still  money  for  all  practical 
purposes,  and  as  such  is  taxable 
under  the  Transfer  Tax  Act  of 
1892.  Id. 

18.  1892,  Chap.  577  —  Veterans  — 
Removal  from  City  Appointive 
Position — Right  to  Hearing.  The 
statute  (Laws  of  1892,  chap.  577), 
which  confers  upon  veterans  hold- 
ing a  position  by  appointment  in 
any  city  or  county,  and  receiving 
a  salary  from  such  city  or  county, 
the  right  to  a  hearing  before  re- 
moval is  not  rendered  inapplicable 
merely  because  the  incumbent  may 
be  performing  duties  of  a  public 
character,  as  distinguished  from 
those  merely  private,  and  his  acts- 
of  negligence  or  misconduct  may 
not  be  imputable  to  the  city  or 
county.     People  ex  rel.  v.  Wright. 

444 

19.  Idem  —  New  York  City  —  Warden 
of  City  Prison.  Chapter  577,  Laws 
of  1892,  applies  to  a  veteran  hold- 
ing the  appointive  position  of 
warden  of  the  city  prison  in  the 
city  of  New  York,  and  entitles 
him  to  a  hearing  before  removal 
by  the  commissioner  of  correction 
of  that  city.  Id. 

1892,  chap.  687.  Sec  par.  8,  this 
title. 

1892,  chap.  688.  See  par.  8,  this 
title. 

1895,  chap.  570.  See  par.  20,  this 
title. 

20.  1895,  Chap.  572  —  Pool-selling. 
Chapter  572,  Laws  of  1895,  amend- 
ing section  351  of  the  Penal  Code, 
and  making  pool -selling  a  felony, 
is  not  so  connected  with  or  de- 
pendent upon  chapter  570  of  the 
same  year,  authorizing  certain  or- 
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ganizations  to  conduct  races  for. 
purses  or  prizes,  as  to  be  invalid, 
even  if  (which  is  not  decided>  the 
latter  act  is  obnoxious  to  the  pro- 
vision of  the  Constitution  (Art.  1, 
§  9)  which  prohibits  the  authori- 
zation of  gambling.  People  ex  rel. 
v.  Van  Be  Cart.  439 

f  1.  Idem,  The  provisions  of  chap- 
ter 572,  Laws  of  1895,  amending 
section  351  of  the  Penal  Code,  that 
any  person  who  aids  in  any  of  the 
acts  which  are  forbidden  by  that 
section  is  guilty  of  a  felony,  "  ex- 
cept when  another  penalty  is  pro- 
vided by  law,"  and  that  "  when 
an  exclusive  penalty  is  provided 
by  law  for  an  act  hereby  prohib- 
ited, the  permitting  of  the  use  of 
premises  for  the  doing  of  the  act 
in  such  case  shall  not  be  deemed  a 
violation  hereof  or  of  section  843 
of  this  Code,"  do  not  contravene 
the  provision  of  the  Constitution 
(Art.  3,  §  17)  that  "  no  act  shall  be 
passed  which  shall  provide  that 
any  existing  law,  or  any  part 
thereof,  shall  be  made  or  deemed 
a  part  of  said  act,  or  which  shall 
enact  that  any  existing  law,  or 
part  thereof,  shall  be  applicable, 
except  by  inserting  it  in  such  act." 

Id. 

22.  1896,  Chap.  427  —  Appointment 
of  Municipal  Officers  —  Minority  of 
Common  Council — Constitution, 
Art.  10,  §  2.  A  minority  of  the 
common  council  of  a  city  is  not  a 
city  authority,  within  the  mean- 
ing of  the  provision  of  the  Consti- 
tution (Art.  10,  §  2),  that "  all  city, 
town  and  village  officers,  whose 
election  or  appointment  is  not  pro- 
vided for  by  this  Constitution, 
shall  be  *  *  *  appointed  by 
such  authorities  thereof  as  the 
legislature  shall  designate  for  that 
purpose;"  and  hence  the  act  for 
reorganizing  the  police  depart- 
ment of  the  city  of  Albany  (Laws 
of  1896,  chap.  427)  transcends  the 
constitutional  power  of  the  legis- 
lature in  that  it  provides  that,  for 
the  purpose  of  a  meeting  of  the 
common  council  to  elect  four  per- 
sons as  police  commissioners,  the 
members  attending  shall  constitute 
a  quorum ;  that  each  member  of 
the  common  council  shall  be  en- 
titled to  vote  for  not  more  than 
two  of  such  persons,  and  that,  if 


a  vacancy  shall  occur  in  the  board 
of  police  commissioners  otherwise 
than  by  expiration  of  term,  it  shall 
be  filled  by  appointment  by  the 
mayor  upon  the  recommenda- 
tion of  a  majority  of  the  members 
of  the  common  council  belonging 
to  the  same  political  party  or  or- 
ganization as  the  police  com- 
missioner whose  office  shall  be- 
come vacant.     RatJtfcmev.  Wirth. 

459 

23.  Idem —  Unconstitutional  Re- 
striction upon  Appointment  to 
Office — Invalidation  of  Entire  Att 
by  Inseparable  Unconstitutional 
Provision.  The  clause  in  the  act 
for  reorganizing  the  police  depart- 
ment of  the  city  of  Albany  (Laws 
of  1896,  chap.  427),  that  "no  per- 
son is  eligible  to  the  office  of  police 
commissioner,  unless,  at  the  time 
of  his  election,  he  is  a  member  of 
the  political  party  or  organization 
having  the  highest  or  the  next 
highest  representation  in  the  com- 
mon council,"  is  an  unconstitu- 
tional restriction,  and  is  such  an 
essential  part  of  the  scheme  of  tne 
act  and  so  inseparably  connected 
therewith  as  to  render  the  entire 
act  invalid.  Id. 

24.  1896,  Chap.  559  —  Prohibition  of 
Right  of  Appeal  in  Actions  for  Per- 
sonal injuries  —  Time  of  Taking 
Effect.  The  act  (Laws  of  1896, 
chap.  559)  approved  May  12, 1896, 
which  prohibits  appeals  as  of  right 
to  the  Court  of  Appeals  from 
judgments  of  affirmance  "here- 
after rendered  "  in  actions  for  per- 
sonal injuries,  when  the  decision 
of  the  Appellate  Division  of  the 
Supreme  Court  is  unanimous,  and 
which  contains  a  provision  that  it 
shall  take  effect  immediately,  is, 
in  the  absence  of  proof  that  it  was 
not  approved  before  the  judgment 
appealed  from  was  entered,  pre- 
sumed to  have  taken  effect  at  the 
commencement  of  the  day  on 
which  it  was  approved  ;  and  hence, 
in  the  absence  of  such  proof,  the 
act  applies  to,  and  cuts  off  the 
right  of  appeal  from,  such  a  judg- 
ment entered  on  the  day  the  act 
was  approved.  Croveno  v.  Att. 
Ate,  R.  R.  Co. 

25.  Idem  —  Appeal  —  Action  for  Per- 
sonal   Injuries.      A   decision   or 
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memorandum  of  decision  of  the 
Appellate  Division  of  the  Su- 
preme Court  is  not  a  judgment; 
and  chapter  659,  Laws  of  1896, 
amending  section  191,  Code  of 
Civil  Procedure,  by  limiting  ap- 
peals from  a  judgment  of  affirm- 
ance in  actions  to  recover  dam- 
ages for  personal  injuries  -where 
the  decision  is  unanimous,  applies 
to  a  judgment  entered  subsequent 
to  its  passage  although  the  decis- 
ion upon  which  it  was  entered 
was  made  prior  thereto.  Nien- 
dorffv.  Manh.  B.  Co.  276 

26.  1896,  chap.  909  —  The  Election 
Law  —  Certificates  of  Nomination 
—  Appeal.  An  appeal  lies  to  the 
Appellate  Division  of  the  Supreme 
Court  from  an  order  made  under 
the  Election  Law  (Laws  of  1896, 
chap.  909,  §  56)  reviewing  the  de- 
termination of  the  filing  officer 
upon  a  contested  certificate  of 
nomination.     In  re  Emmet.       588 

27.  Idem — Beview  of  Determination 
upon  Certificate  of  Nomination  — 
Limitation  of  Time  —  Appellate 
Division.  The  provision  of  the 
Election  Law  (§  56),  that  an  order, 
reviewing  the  determination  of  the 
officer  with  whom  a  contested  cer- 
tificate of  nomination  has  been 
filed,  must  be  made  on  or  before 
the  last  day  fixed  for  filing  cer- 
tificates of  nominations  to  fill  va- 
cancies with  such  officer,  applies 
only  to  the  original  order  of  review 
provided  for  therein,  and  does  not 
limit  the  time  within  which  the 
Appellate  Division  of  the  Supreme 
Court  may  entertain  and  adjudi- 

.  cate  an  appeal  from  such  original 
order.  Id. 


STATUTE  OF  FRAUDS. 

1.  Whole  Contract  Must  be  Embodied 
in  Wilting.  While  the  written 
evidence  of  a  contract  for  the  sale 
of  chattels,  required  by  the  Stat- 
ute of  Frauds,  need  not  be  com- 
prised in  any  single  document, 
and  may  be  embodied  in  corre- 
spondence, the  contract  must  all 
be  collected  from  the  writings, 
verbal  testimony  not  being  admis- 
sible to  supply  any  defects  or 
omissions  in  the  written  evidence. 
Wilson  v.  Lcwiston  Mill  Co.      314  | 


2.  Contract  for  Sale  of  Cotton  by  a 
New  York  Cotton  Broker  to  a  Mains 
Manufacturer — Maine  Statute  of 
Frauds.  On  November  1,  1890, 
H.,  a  salesman  for  W.  &  Co.,  cot- 
ton brokers  in  New  York  city, 
who  dealt  in  cotton  which  they 
purchased  and  shipped  from 
southern  states,  solicited  at  Lewis- 
ton,  Maine,  from  the  officers  of 
the  L.  Mill  Co.,  a  manufacturing 
corporation  there  located,  an  order 
for  cotton.  In  a  conversation  a: 
to  shipments,  terms  and  payments 
the  mill  company's  officers  stated 
their  willingness  to  entertain  an 
offer  for  January  shipments,  pay- 
able in  February,  and  thereupon 
H.  wrote  to  his  firm  asking  that 
an  offer  be  made,  and  an  offer  at 
ten  and  one-half  cents  was  tele- 
graphed by  W.  &  Co.  to  the  mill 
company.  H.  then  had  further 
conversation  with  the  mill  com- 
pany's officers,  in  which,  as  he 
claimed,  they  stated  that  they 
would  bid  for  1,000  bales  at  ten 
and  three-eighths  cents,  January 
shipments,  to  be  delivered  at 
Lewiston,  and  told  him  that  he 
could  transmit  the  bid  to  W.  & 
Co.,  to  whom  he  wrote  accord- 
ingly. Thereupon,  on  November 
5,  W.  &  Co.  telegraphed  and 
wrote  to  the  mill  company  that 
they  accepted  its  offer  and  con- 
firmed sale  at  ten  and  three- 
eighths.  On  December  5,  1890, 
the  officers  of  the  mill  company 
wrote  to  W.  &  Co.  that  they 
found,  it  would  be  impossible  to 
take  the  cotton  "mentioned  in 
your  letter  of  5th  ult.,"  as  it  was 
impossible  to  get  funds.  There- 
after W.  &  Co.  brought  an  action 
in  the  state  of  New  York  against 
the  mill  company  to  recover  dam- 
ages for  breach  of  contract  to  pur- 
chase 1,000  bales  of  cotton.  Held, 
that,  under  the  facts,  it  must  have 
been  within  the  contemplation  of 
the  parties  that  the  contract  should 
be  considered  a  Maine  contract  and 
controlled  by  the  laws  of  that 
state;  that  the  facts  disclosed  did 
not  constitute  H.  the  agent  of  the 
defendant  mill  company,  so  as  to 
make  his  letter  to  the  plaintiffs, 
transmitting  the  defendant's  bid, 
'•  a  memorandum  made  or  signed 
by  the  party  to  be  charged  there- 
with or  by  nis  agent,"  as  required 
by  the  Statute  ot  Frauds  of  Maine, 
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as  construed  by  the  courts  of  that 
state;  that  the  defendant's  letter 
of  December  5  was  not  a  recogni- 
tion of  the  contract,  as,  although 
it  referred  to  the  plaintiffs'  com- 
munication of  November  5,  it  did 
not  admit  the  making  of  the  con- 
tract therein  alluded  to;  and  that, 
in  any  event,  the  correspondence 
did  not  satisfy  the  Maine  statute, 
as  it  did  not  establish  the  contract 
plainly,  in  all  its  terms,  without 
the  aid  of  parol  evidence.  Id. 

See  Debtor  and  Creditor,  2. 

STATUTES. 

1.  Construction  —  Repeal  by  Implica- 
tion, by  Amendment  —  Rule  Con- 
trolled by  legislative  Intent.  The 
rule  as  to  the  effect  of  a  statute 
amending  a  former  statute  "so 
as  to  read  as  follows,"  in  oper- 
ating the  repeal  or  merger  of  the 
former  law,  is  not  so  absolute 
and  unqualified  as  not  to  be  made 
to  yield  to  a  contrary  intention 
when  it  is  fouud  in  the  nature  of 
the  case,  in  the  language  em- 
ployed, and  in  the  course  of  con- 
temporaneous legislation  on  the 
same  subject.  Bank  of  Metropolis 
v.  Fader.  200 

2.  Act  Prohibiting  Appeal  —  Time 
of  Taking  Effect.  As  the  right  of 
appeal  to  the  Court  of  Appeals  is 
created  by  law,  and  is  not  an  in- 
herent or  natural  right,  it  is  not 
unjust  to  apply  to  a  statute  pro- 
hibiting that  right  in  certain 
classes  of  cases  the  general  rule 
that,  in  the  absence  of  evidence  as 
to  the  precise  time  when  it  was 
approved,  an  act  which  contains 
a  provision  that  it  shall  take  effect 
immediately  operates  during  the 
entire  day  of  its  approval.  Cro- 
venc  v.  AtL  Ave.  R.  R.  Co.        225 


STAY  OF  PROCEEDINGS. 

Effect  of  Reversed,  after  Conviction* 
of  Order  Vacating  Stay  of  Truil 
Pending  Application  to  Change 
Phice  of  Trial.  If,  upon  service 
of  notice  of  an  application  to 
change  the  place  of  trial  of  an  in- 
dictment, accom pained  by  a  stay 
granted  by  a  judge  of  the  Su- 
preme Court,  the  district  attorney, 
by  means  of  an  order  to  show 
cause  granted  by  another  judge, 
obtains  an  order  from  the  Special 
Term,  held  by  a  third  judge, 
shortening  the  time  for  making 
the  application  and  denying  the 
same,  on  the  defendant's  declining 
to  proceed  with  it  then,  and  va- 
cating the  stay,  and  the  district 
attorney  thereupon  insists  upon 
proceeding  with  the  trial,  and  the 
trial  results  in  a  conviction  —  the 
Appellate  Division,  on  reversing 
the  order  of  Special  Term  vacat- 
ing the  stay,  upon  appeal  from 
the  order  and  the  conviction, 
should  set  aside  the  proceedings, 
and  trial  intermediate  the  grant- 
ing and  the  reversal  of  the  order 
appealed  from,  and  permit  the  de- 
fendant to  renew  his  application 
to  change  the  place  of  trial,  and 
stay  proceedings  upon  the  indict- 
ment in  the  meantime,  when  it 
it  appears  from  the  record  that  the 
application  of  the  defendant  was 
proper,  that  he  was  not  guilty  of 
laches,  and  that  the  application 
was  made  in  good  faith  and  upon 
papers  which  required  the  delib- 
erate consideration  of  the  court. 
People  v.  McLaughlin.  365 

See  Appeal,  27-30. 


STIPULATIONS. 
See  Appeal,  2. 


3.  Construction.  A  strict  and  lit- 
eral interpretation  of  a  statute  is 
not  always  to  tie  adhered  to,  and 
where  a  case  is  brought  within  the 
intention  of  the  legislature,  it  is 

within  the  statute,   although  by  ,  8T0CK    CORPORATION    LAW. 
a  technical  interpretation  it  is  not  i 
within    its     letter.      Spencer    v. 
Myers.  269 


See  Constitutional  Law,  3,  4,  6-9. 
Revised  Statutes. 
Session  Laws. 


STOCKS. 
See  Transfer  Tax,  2,  3. 


See  Session  Laws,  8-10. 


STOCKHOLDERS. 
See  Corporations,  5-8. 
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STRICT  FORECLOSURE. 
See  Mortgage,  3. 


SUBMISSION  OF  CON 
TROVER6Y. 

See  Appeal,  6. 


SUPREME  COURT. 

See  Appeal,  17. 

Appellate  Division. 
Constitutional  Law,  4. 
General  Term. 


SUBROGATION. 
See  Debtor  and  Creditor,  4,  5. 


TAX. 

1.  Corporation  Tax — Foreign  Cor- 
poration —  Surplus  Invented  in 
Heal  Estate  not  Used  in  Business 
not  Taxable  as  Capital  Stock. 
Surplus  earnings  of  a  foreign 
manufacturing  corporation  carry- 
ing on  a  portion  of  its  business  in 
this  state,  invested  in  real  estate 
in  this  state  leased  by  it  to  third 
parties,  and  not  occupied  by  the 
corporation  or  used  by  it  in  trans- 
acting its  ordinary  business,  and 
taxable  for  general  state  and  local 
purposes,  do  not  constitute  capi- 
tal stock;  and,  while  such  invest- 
ment influences  the  amount  of  the 
corporation  tax  by  increasing  the 
dividends  or  the  valuation  of  the 
capital  stock,  it  is  not  taxable  as 
"capital  stock  employed  within 
this  state,"  under  the  Corporation 
Tax  Act  of  1880  (Chap.  542),  as 
amended  by  chapter  501  of  Laws 
of  1885.  People  ex  rel.  v.  Wem- 
ple.  46 

2.  Assessment  on  Decedent's  Personal 
Estate,  against  Executors — Posses- 
sion and  Control  of  Estate  —  1  B. 
S.  389,  §  5.  The  admission  of  the 
will  to  probate  and  the  issuance  of 
letters  testamentary  thereon  are 
not  conditions  precedent  to  such  a 
possession  and  control  of  the  tes- 
tator's personal  e3tate  bv  his  ex- 
ecutors as  is  required  by  the 
statute  (1  R.  8.  389,  §  5)  to  author- 


ize an  assessment  for  taxation  on 
such  personal  estate  against  them 
in  their  representative  capacity. 
People  ex  rel.  v.  Barker.  52 

3.  Assessment  of  Annual  Tax  on 
Decedent's  Personal  Estate  against 
Executors,  Prior  to  Issuance  of 
Letters  Testamentary.  An  execu- 
tor derives  his  title  to  the  personal 
estate  of  his  testator  from  the  will, 
at  the  moment  of  the  testator's 
death;  and  where  no  one  else  has 
iu  fact  or  in  law  any  possession  or 
control  of  the  personal  estate  ex- 
cept the  executors,  and  they  have 
qualified  as  such  and  the  will  has 
been  proved,  and  the  property  is 
so  situated  that  they  can  exercise 
every  power  over  it  that  is  con- 
ferred upon  executors  before  pro- 
bate, and  the  last  day  on  which 
the  assessment  for  the  ensuing 
year's  tax  can  by  law  be  made 
falls  before  the  admission  of  the 
will  to  probate  and  the  issuance  of 
letters  testamentary,  the  posses- 
sion and  control  of  the  executors 
is  such  as  to  authorize  an  assess- 
ment at  that  time  upon  the  per- 
sonal estate  against  them  in  their 
representative  capacity.  Id. 

See  Transfer  Tax. 


TENANCY  IN  COMMON. 

1  B.  S.  727,  §  44  —  Personal  Estate. 
The  statute  (1  R.  S.  727,  §  44), 
which  declares  that  "  every  estate 
granted  or  devised  to  two  or  more 
persons,  in  their  own  right,  shall 
be  a  tenancy  in  common,  unless 
expressly  declared  to  be  in  joint 
tenancy,"  applies  to  personal  as 
well  as  real  estate.  In  re  Kim- 
berly.  90 

See  Easements,  8,  9. 
Will,  1. 


TITLE  TO  REAL  PROPERTY. 
See  Appeal,  34. 

TRANSFER  TAX. 

1.  Transfer  Tax  Act  —  Bonds  of 
Domestic  Corporations  Held  by  Non- 
resident Decedent  at  His  Domicile. 
Bonds    of    corporations   incorpo- 
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rated  under  the  laws  of  this  state, 
owned  by  and  in  the  possession  of  a 
non-resident  decedent  at  his  domi- 
cile out  of  this  state  at  the  time  of 
his  death,  and  which  then  pass  to 
non-residents,  are  not  subject  to 
taxation  under  the  Transfer  Tax 
Act  (Laws  of  1892,  chap.  899). 
In  re  Bronson.  1 

2.  Certificates  of  Stock  of  Domestic 
Corporations  Held  by  Non-resident 
Decedent  at  His  Domicile.  Shares 
of  stock  in  corporations  incorpo- 
rated under  the  laws  of  this  state, 
held  by,  and  represented  by  cer- 
tificates in  the  possession  of,  a 
non-resident  decedent  at  the  time 
of  his  death  at  his  domicile  out  of 
this  state,  and  which  then  pass  to 
non-residents,  are  subject  to  taxa- 
tion under  the  Transfer  Tax  Act  of 
1892.  Id. 

8.  Bonds  and  Stocks  of  Domestic  and 
Foreign  Coi%porations  Owned  by 
Non-resident  Decedent,  Deposited  in 
this  State.  Bonds  of  foreign,  as 
well  as  domestic  corporations,  and 
certificates  of  stock  of  domestic 
corporations  (but  not  United  States 
bonds  or  certificates  of  stock  of 
foreign  corporations)  owned  by  a 
non-resident  decedent,  but  depos- 
ited by  him  in  a  safe  deposit  vault 
in  this  state,  and  so  present  in  this 
state  at  the  time  of  the  decedent's 
death,  are  subject  to  taxation 
under  the  Transfer  Tax  Act  (Laws 
of  1892,  chap.  399).    In  re  Writing. 

27 

4.  United  States  Bonds.  Bonds  issued 
by  the  United  States,  although 
present  in  this  state  at  the  time  of 
their  owner's  death,  are  not  sub- 
ject to  taxation  under  the  Transfer 
Tax  Act  of  1892.  Although  the 
state  may  have  the  power  to  im- 
pose a  succession  tax  upon  United 
States  bonds,  it  has  not  yet  done 
so.  Id. 

5.  Bonds  of  Foreign  Corporations 
Owned  by  Non-resident  Decedent, 
Deposited  in  this  State.  Bonds  of 
foreign  corporations,  both  regis- 
tered and  coupon,  owned  by  a 
non-resident  decedent,  but  habitu- 
ally kept  by  him  in  a  safe  deposit 
vault  in  this  state,  and  so  present 
in  this  state  at  the  time  of  the  de- 
cedent's death,  are  subject  to  tax- 


ation under  the  Transfer  Tax  Act 
(Laws  of  1892,  chap.  899).  In  re 
Morgan.  35 

6.  Money  of  Non-resident  Decedent 
on  Deposit  in  this  State  in  a  Trust 
Account.  Individual  deposits  of 
a  non-resident  decedent,  made  bv 
him  with  a  trust  company  in  this 
state,  under  an  account  opened 
by  him  as  trustee  and  containing 
deposits  of  moneys  of  his  trust 
estate,  are  subject  to  taxation  un- 
der the  Transfer  Tax  Act  (Laws 
1892,  chap.  399).    In  re  Houdayer. 

37 

7.  Deposit  of  Money  in  Bank.  A 
deposit  of  money  in  a  bank, 
although  technically  a  debt,  is 
still  money  for  all  practical  pur- 

Soses,  and  as,  such  is  taxable  un- 
er  the  Transfer  Tax  Act  of  1892. 

Id. 

TRIAL. 

1.  Mistake  in  Reading  to  Jury  the 
Statutory  Definition  of  Degrees  of 
Murder,  On  the  review  of  a  con- 
viction of  murder  in  the  first  dc- 

free,  reversible  error  is  not  pre- 
icable  upon  a  mistake  of  the  trial 
judge  in  substituting  the  word 
"first"  for  "second"  m  reading 
to  the  jury  the  statutory  definition 
of  murder  in  the  second  degree 
(Penal  Code,  §  184),  where  the 
proper  distinction  between  the 
two  degrees,  as  regards  pre- 
meditation and  deliberation,  was 
clearly  explained  in  subsequent 
portions  of  the  charge.  People  v. 
Iloch.  291 

2.  Remarks  of  Trial  Judge  on  Omis- 
sion of  Defendant  to  Testify  in 
Ilis  Own  Beluilf.  Remarks  of  the 
judge,  on  the  trial  of  an  indict- 
ment for  murder,  cannot  be  char- 
acterized as  a  prejudicial  com- 
ment upon  the  defendant's 
omission  to  testify  in  his  own 
behalf,  where  they  are,  in  effect, 
explanatory  of  his  silence  and 
state  his  legal  right  to  remain 
silent.  Id. 

TRUSTS. 

See  Corporations,  5. 
Insurance,  7. 
Transfer  Tax,  6. 
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UNDERTAKINGS. 
S*  Appeal,  27-30. 

UNITED  STATES  BONDS. 
See  Transfer  Tax,  4. 


USURY. 

Evidence.  Usury,  as  a  defense  to  an 
action  upon  a  promissory  note 
given  for  a  loan  of  money,  is  not 
made  out  by  testimony  of  the  de- 
fendant to  the  effect  that  upon 
several  occasions  after  the  loan 
was  made  he  paid  the  holder  of 
the  note  more  than  was  due  at 
that  time  for  legal  interest,  with- 
out proof  of  any  usurious  agree- 
ment between  the  parties  by 
which  the  defendant  was  to  pay 
more  than  the  legal  interest  for  the 
money  loaned.    Kosenstein  v.  Fox. 

354 

VENUE. 

Effect  of  Serened,  after  Conriction, 
of  Order  Vacating  Stay  of  Trial 
Pending  Application  to  C/tange 
Place  of  Trial.  If,  upon  service 
of  notice  of  an  application  to 
change  the  place  of  trial  of  an 
indictment,  accompanied  by  a 
stay  granted  by  a  judge  of  the 
Supreme  Court,  the  district  at- 
torney, by  means  of  an  order  to 
show  cause  granted  by  another 
judge,  obtains  an  order*  from  the 
Special  Term,  held  by  a  third 
judge,  shortening  the  time  for 
making  the  application  and  deny-  j 
ing  the  same,  on  the  defendant's  ' 
declining  to  proceed  with  it  then, 
and  vacating  the  stay,  and  the 
district  attorney  thereupon  insists 
upon  proceeding  with  the  trial, 
and  the  trial  results  in  a  convic- 
tion— the  Appellate  Division,  on 
reversing  the  order  of  Special 
Terra  vacating  the  stay,  upon  ap- 
peal from  the  order  and  the  con- 
viction, should  set  aside  the  pro- 
ceedings and  trial  intermediate 
the  granting  and  the  reversal  of 
the  order  appealed  from,  and  per- 
mit the  defendant  to  renew  his 
application  to  change  the  place 
or  trial,  and  stay  proceedings 
upon  the  indictment  in  the  mean- 

80 


time,  when  it  appears  from  the 
record  that  the  application  of  the 
defendant  was  proper,  that  he 
was  not  guilty  of  laches,  and  that 
the  application  was  made  in  good 
faith  and  upon  papers  which  re- 
quired  the  deliberate  considera- 
tion of  the  court.  People  v. 
McLaughlin.  365 

See  Code  of  Crqctsal  Proced- 
ure, 1. 


VERDICT. 
See  Homicide,  1. 

VETERANS. 

1.  Removal  from  City  Appointive 
Position — Right  to  Hearing — Laics 
of  1892,  Chap.  577.  The  statute 
(Laws  of  1892,  chap.  577),  which 
confers  upon  veterans  holding  a 
position  by  appointment  in  any 
city  or  county,  and  receiving  a 
salary  from  such  city  or  county, 
the  right  to  a  hearing  before  re- 
moval is  not  rendered  inapplica- 
ble merely  because  the  incumbent 
may  be  "performing  duties  of  a 
public  character,  as  distinguished 
from  those  merely  private,  and  his 
acts  of  negligence  or  misconduct 
may  not  be  imputable  to  the  city 
or  county.   People  ex  rel.  v.  Wright. 

444 

2.  Sew  York  City --Warden  of 
City  Prison.  Chapter  577,  Laws 
of  1892,  applies  to  a  veteran  hold- 
ing the  appointive  position  of 
warden  of  the  city  prison  in  the 
city  of  New  York,  and  entitles 
him  to  a  hearing  before  removal 
by  the  commissioner  of  correction 
of  that  city.  Id. 


VILLAGES. 

Incorporation  —  Method  of  Voting  — 
Laics  of  1870,  cJiap.  291,  §  9.  The 
provisions  of  the  act  for  the  in- 
corporation of  villages  (Laws  of 
1870,  chap.  291,  §  9)  have  not  been 
changed  or  repealed  by  the 
changes  in  the  general  election 
laws,  or  the  laws  requiring  town 
elections  to  be  had  by  means  of 
the  official  ballot  or  ballot  ma- 
chines,   and    still    regulate    the 


634 


INDEX. 


method  of  voting  to  determine  a 
proposition  to  incorporate  a  part 
of  a  town  or  parts  of  towns,  not 
before  organized  for  any  purpose. 
In  re  Taylor.  242 

WAIVER. 
See  Insurance,  11,  13. 

WATERCOURSES. 
See  Riparian  Rights,  f,  2. 

WILL. 

1.  Construction — Tenancy  in  Com- 
mon—  Lapse  of  Legacy  by  Death 
of  Legatee.  A  devise  and  bequest 
of  all  the  testator's  estate  "unto 
my  three  sisters"  (naming  them, 
but  without  further  words),  con- 
stitutes, by  force  of  the  statute  (1 
R.  S.  727,  §  44),  a  tenancy  in  com- 
mon and  not  a  joint  tenancy  or  a 
bequest  to  a  class;  and,  hence,  if 
one  of  the  three  legatees  has  died 
before  the  testator,  her  legacy 
lapses  and  the  testator  must  be 
deemed  to  have  died  intestate  as 
to  one -third  of  his  estate.  In  re 
Kimberly.  90 

2.  Gift  to  a  Class.  A  bequest  is  not 
a  gift  to  a  class,  where,  at  the 


time  of  making  it,  the  number  of 
the  donees  is  certain  and  the  share 
each  is  to  receive  is  also  certain 
and  in  no  way  dependent  for  its 
amount  upon  the  number  who 
shall  survive.  Id. 

3.  Canon  of  Interpretation  against 
Intestacy.  The  canon  of  inter- 
pretation to  the  effect  that  if  there 
are  two  modes  of  interpreting  a 
will,  that  is  to  be  preferred  which 
will  prevent  total  or  partial  intes- 
tacy, has  no  application  as  against 
controlling  statutes  and  decisions. 

Id. 

4.  Code  Civ.  Proc.  %  2653a  —  MainU- 
nance  of  Probate  of  Will—  Who 
Entitled  to  Bring  Action.  The 
language  of  section  2653a,  added 
to  the  Code  of  Civil  Procedure  in 
1892,  authorizing  an  action  by  a 
"  person  interested  in  a  will,"  ad- 
mitted to  probate  in  this  state,  by 
which  the  validity  of  a  will  and 
its  probate  may  be  established  and 
placed  beyond  attack  by  the  heirs 
at  law,  refers  onlv  to  a  person 
who  is  interested  in  the  mainte- 
nance of  the  will,  and  the  action 
cannot  be  maintained  by  one 
claiming  in  hostility  to  it.  Lewis 
v.  Cook.  163 

WITNESS. 
See  Evidence,  5, 6. 


TABULAR  LIST  OF  OPINIONS. 


Andrews,  Ch.  J.  457  (Promissory  note) ;  535  (Undertak- 
ing on  appeal  from  order) ;    553  (Mortgage). 

Gray,  J.  3,  81,  36,  41  (Transfer  tax);  164  (Maintenance 
of  probate);  294  (Mnrder);  465  (Albany  police  bill);  530 
(Life  insurance);  543  (Review  of  interlocutory  judgment); 
548  (Action  affecting  real  property). 

O'Brien,  J.  54  (Tax  assessment  against  executors) ;  62 
(Diverted  corporation  note);  130  (Strict  foreclosure);  152 
(Riparian  rights) ;  204  (Stock  Corporation  Law) ;  234  (Prom- 
ise to  pay  debt  of  another) ;  244  (Voting  on  incorporation  of 
village);  271  (Wife's  assignment  of  life  insurance  policy); 
282  (Contract  as  to  railroad  reorganization) ;  446  (Veterans) ; 
480  (Albany  police  bill);  539  (Contested  certificate  of 
nomination). 

Bartlett,  J.  43  (Insolvent  corporation)  ;  48  (Corporation 
tax) ;  69  (Diverted  corporation  note) ;  85  (Conditional  sale  of 
corporate  stock);  171  (Co-operative  life  insurance);  252  (Title 
to  proceeds  of  collected  draft);  346  (Corroboration  of  accom- 
plice); 407  (Redemption  of  assigned  life  insurance  policy);  499 
(Albany  police  bill) ;  567  (Retention  of  money  by  attorney). 

Haioht,  J.  212  (Ownership  of  pledged  stocks);  277 
(Appeal  in  actions  for  personal  injury) ;  279  (Discretionary 
order  in  mandamus);  317  (Contract;  Maine  Statute  of 
Frauds) ;  452  (Brooklyn  bridge  police). 

Martin,  J.  8S  (Appeals  from  orders  granting  new  trial) ; 
93  (Construction  of  will) ;  107  (Assessment  life  insurance) ; 
120  (Non-appealability  of  order,  in  action  for  dissolution  of 
corporation) ;  143  (Right  of  way) ;  186  (Replevin ;  offer  of 
judgment) ;  220  (Decision  of  Appellate  Division  of  evidence 
supporting  verdict);  227  (Appeal  in  actions  for  personal 
injury);  340  (Pay  of  Brooklyn  police);  358  (Certificate  of 
completeness  of  evidence) ;  371  (Change  of  venue  in  criminal 
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action) ;  423  (Protection  of  minority  stockholders) ;  441  (Pool- 
selling)  ;  508  (Albany  police  bill). 

Vann,  J.  10,  29,  35,  38  (Transfer  tax);  79  (Attachment) ; 
177  (Marriage  induced  by  fraud)  ;  193  (Fire  insurance) ;  264 
(Evidence  in  creditor's  action) ;  307  (Murder) ;  329  (Reset- 
tling findings) ;  397  (Appeals  from  orders  granting  new  trial). 

Pee  Curiam.     581  (Preferred  causes.) 


*  Jbe/j. 
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